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Justices  of  the  peace  defado:  Jurisdiction. 

JJUman^  MoCcmn  v 57^ 
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LiEBERMANN,  Eespondeiit,  vs.  Lippebt,  Appellant 

January  8 — February  1, 190  U 

Sales:  Breach  of  warranty:  Evidence:  Shartage  in  weight:  Burden  of 

proof 

"L  Where  defendant  was  liable  to  his  vendee  for  the  cost  of  new  bags 
and  the  rebagging  of  peas  in  a  warehouse,  evidence  showing  merely 
the  total  amount  of  the  warehouse  charges,  including  storage  for 
which  defendant  was  not  liable^  did  not  establish  the  amount  of 
his  liability. 

2.  Testimony  of  the  vendee  that  one  to  whom  he  had  sold  the  peas 
made  a  demand  of  him  for  such  charges  specifically,  being  objected 
to,  was  evidence  only  of  the  fact  of  the  demand,  and  did  not  tend 
to  prove  that  the  expenses  specified  had  been  incurred. 

3l  The  burden  of  showing  a  shortage  in  the  guaranteed  weight  of  peas 
sold  while  scored  in  a  warehouse  was  upon  the  vendee  and  was  not 
shifted  by  evidence  that  three  months  after  the  sale  there  was 
a  shortage,  where  it  appeared  that  in  the  interval  the  peas  had 
been  handled  over  and  rebagged,  giving  abundant  opportunity  for 
change  in  their  condition  and  amount. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwio,  Judge.     Reversed, 

On  June  22, 1S97,  the  plaintiff  and  defendant  were  both 
merchants  at  Milwaukee.  On  that  day  the  defendant  sold 
to  the  plaintiff  certain  Scotch  peas,  then  in  storage  ware- 
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house  at  Baltimore,  by  bill  of  sale  or  invoice,  the  material 
terms  of  which  were  as  follows : 

Rosenberg  A  Liebermann, 

Bought  of  Henry  H,  Lippert 

200  boxes  Scotch  peas,  86,199  lb.,  603i}  bu.,  at  51c |807  69 

Freight  prepaid. 70  40 

At  Baltimore $878  09 

Weights  guaranteed,  bags  good  condition,  and  subject  to  no  other 
charge. 

Paid.    K  K  Lippert,  June  22,  ie&7. 

The  plaintiff  sold  the  same  peas  to  another  person  while 
still  in  storage  and  without  having  been  seen  either  by  him 
or  his  customer.  When  withdrawn  from  the  storage  ware- 
house, October  14, 1897,  the  peas  were  weighed  and  amounted 
to  only  33,514  pounds,  and  there  were  charges  against  them 
of  $54.85,  of  which  $20  was  for  storage  up  to  June  22d;  the 
balance  for  charges  subsequent  to  that  date,  for  storage,  cost 
of  new  bags,  and  labor  in  cleaning  and  rebagging.  It  ap- 
peared that  on  June  22d  the  peas  were  apparently  in  good 
condition,  the  bags  more  or  less  eaten  by  rats.  The  con- 
tract price  of  the  shortage  in  weight  of  the  peas  was  $26.25. 

The  court  directed  a  verdict  for  the  plaintiff  for  $72.87, 
made  up  of  the  following  items:  Value  of  shortage  in  weight, 
$26.62;  storage  charges,  June  22, 1897,  $20;  new  bags,  $16.25 ; 
labor  rebagging,  $10, —  upon  which  judgment  for  the  plaint- 
iff was  entered,  and  from  which  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
McElroy  cfe  Esohweiler.  They  argued,  among  other  things, 
that  proof  of  the  weight  of  the  peas  in  June  might  be  proper 
and  competent  evidence  to  establish  the  presumption  that 
their  weight  in  the  following  October  was  the  same,  although 
such  presumptions  are  not  absolute.  CroUy  v.  Union  M,  L. 
Ins,  Co.  144  U.  S.  621.  The  contrary,  however,  is  never 
true,  for  such  presumptions  never  run  backward.  Lawson, 
Presumptive  Ev.  Kule  37,  p.  238;  Bradner,  Ev.  (1st  ed.), 
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440-442;  Ja/rma  v.  Ya/nderford,  116  N.  0. 147;  MaHynv. 
OuHia,  67  Vt.  263;  Erskine  v.  Davis,  26  111.  251;  Murdoch 
V.  State  J  68  Ala.  667;  Windhaus  v.  Bootz^  92  Cal.  617;  Bo- 
rdU  V.  LyUe,  4  La.  Ann.  557;  Taylor  v.  Oresswdly  46  Md.  422. 
WiUiam  Kaumheimer,  for  the  respondent,  contended,  inter 
dia^  that  it  having  been  established  that  the  peas  were  ^  in 
store"  at  Baltimore,  and  that  the  only  time  they  were 
weighed  there  they  weighed  only  83,650  pounds,  the  burden 
of  proof  rested  on  defendant  to  show  that  they  had  ever 
weighed  mor^,  or  that  any  change  had  occurred  to  reduce 
the  weight  in  the  interim  from  June  to  October.  LaugJdin 
V.  a  &  N.  W.  Ji.  Co.  28  Wis.  204;  Giiion  v.  Excghea,  76 
Wis.  409. 

Dodge,  J.  Upon  careful  examination  of  the  record,  we 
are  nnable  to  find  any  evidence  to  justify  instruction  of  ver- 
dict in  favor  of  plaintiff  in  excess  of  the  conceded  item  of 
$20  for  storage  charges  due  at  the  time  of  the  sale.  As  to 
the  cost  of  rebagging  the  peas  and  new  bags,  there  is  no 
direct  evidence  save  that  of  one  of  the  warehouse  employees 
that  the  total  charges  subsequent  to  the  sale  were  $34.85 
for  bags  and  rebagging  and  for  etorage,  but  the  amount  for 
each  is  not  specified.  Defendant  could  not  be  liable  for 
subsequent  storage;  hence  it  results  that  the  amount  of  his 
liability  within  that  $34.85  was  left  indefinite  and  conject- 
uraL  True,  plaintiff  testified  that  Courteen,  to  whom  he 
sold,  made  demand  of  him  for  such  charges  specifically. 
That  t^timony,  being  objected  to,  was  evidence  only  of  the 
fact  of  the  demand.  It  was  wholly  hearsay  as  to  the  incur- 
ring by  Courteen  or  by  the  warehouseman  of  the  expenses 
specified,  or  any  expenses,  and  did  not  tend  to  prove  such 
facts. 

As  to  the  shortage  in  weight  of  peas,  the  burden  of  proof 
is,  of  course,  on  the  plaintiff.  That  burden  is  not  lifted  by 
proof  that  three  months  later  the  peas  weighed  a  certain 
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amount,  when,  as  here,  it  appears  that  the  bags  in  which 
they  were  kept  were  rat-eaten  and  dilapidated,  and  that  in 
the  interval  the  peas  had  been  removed  from  the  bags,  han- 
dled over,  and  placed  in  other  bags,  thus  showing  abundant 
opportunity  for  change  in  the  actual  condition  and  amount 
after  the  purchase  and  before  the  weighing. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  with  the  option  to  the  plaintiff,  within 
twenty  days  after  notice  of  filing  remittitur^  to  take  judg- 
ment for  the  sum  of  $20. 


Chamberlain,  Eespondent,  vs.  The  Prudential  Insurance- 
Company  OP  America,  Appellant. 

January  8  —  February  1, 1901, 

Life  insurance:  Contracts:  Independent  oral  agreennent:  Consideration: 
Evidence:  Transaction  with  person  since  deceased, 

1.  A  written  application  for  insurance,  signed  by  the  insured,  and  a. 

receipt  for  the  first  premium  given  at  the  same  time  by  the  agent 
of  the  insurer,  each  containing  a  provision  that  the  company  in- 
curs no  obligation  by  reason  of  any  payment  of  premium  unless 
the  application  is  accepted  and  a  policy  granted  and  delivered,, 
constitute  a  written  contract  between  the  parties,  binding  upon 
the  applicant  and  those  claiming  under  him,  in  the  absence  of 
fraud,  and  their  effect  cannot  be  varied  by  evidence  that  the  agent 
said  that  the  insurance  would  go  into  effect  at  once;  nor  can  such 
oral  agreement  be  sustained  as  an  independent  contract,  in  addi- 
tion to  that  coiitained  in  the  writings,  there  being  no  considera- 
tion to  support  it  Mathers  v.  Union  M,  A.  Asso,  78  Wia  588,  so 
far  as  it  holds  to  the  contrary,  overruled. 

2.  A  life  insurance  company  does  not  sustain  its  liability  on  a  policy 

from,  through,  or  under  the  insured;  and  the  plaintiff,  in  an  ac- 
tion on  the  policy,  is  therefore  not  precluded  by  sec.  4069,  Stats. 
1898,  from  testifying  to  transactions  between  the  insured  and  an 
agent  of  the  defendant 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee^ 
county:  D.  H.  Johnson,  Circuit  Judge.    Jieversed. 
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This  is  an  action  on  an  alleged  oral  contract  of  life  insur- 
ance. The  plaintiff  is  the  widow  of  one  Henry  C.  Chamber- 
lain, who  was  accidentally  killed  in  a  railway  accident  on 
the  2d  of  May,  1899,  and  the  defendant  is  a  foreign  life  in- 
surance company.  The  evidence  of  the  plaintiff  showed 
that  on  the  25th  of  April,  1899,  one  W.  J.  Cameron,  an  agent 
of  the  defendant,  called  on  the  deceased  at  his  home  in  Mil- 
waukee, and  solicited  life  insurance;  that  as  a  result  of  the 
conversation  between  Cameron  and  Chamberlain,  most  of 
which  conversation  was  in  the  plaintiff's  presence,  Cham- 
berlain consented  to  take  $500  insurance  on  his  life,  at  a 
premium  of  thirty-five  cents  per  week;  that  the  agent  there- 
upon produced  a  printed  blank  application,  with  numerous 
questions  as  to  the  health  of  the  deceased,  which  he  (the 
agent)  filled  out  according  to  the  answers  of  Chamberlain, 
whereupon  Chamberlain  signed  the  same  and  handed  it 
back  to  the  agent  without  reading  it,  and  paid  the  agent 
thirty-five  cents;  that  this  application  contained  the  follow- 
ing clause:  "I  further  agree  that  no  obligation  shall  exist 
against  said  company  on  account  of  this  application,  although 
I  may  have  paid  premiuhis  thereon,  unless  said  company 
shall  issue  a  policy  in  pursuance  thereof,  and  the  same  is 
delivered  to  me."  The  agent  then  tore  off  a  printed  receipt 
from  the  foot  of  the  application,  signed  it,  and  handed  it  to 
Chamberlain;  and  Chamberlain  took  it,  without  reading, 
and  handed  it  to  the  plaintiff,  who  kept  it.  This  receipt 
was  in  words  and  figures  as  follows: 

The  Prudential  Iiisurcmce  Company  of  America, 
Home  OflBce,  761-769  Broad  Street,  Newark,  K  J. 
No. .  April  25, 1899. 

Eeceived  from  H.  C.  Chamberlain  35  cents,  which  is  a 
payment  on  account  of  application  this  day  made  for  insur- 
ance in  the  above-named  company.  No  obligation  is  in- 
curred  by  said  company  by  reason  of  this  payment  unless 
said  application*  is  accepted  and  a  policy  is  granted  and 
delivered. 
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Upon  the  back  of  the  receipt  appeared  the  following: 

"  Unless  you  receive  your  policy  or  your  money  is  returned 
within  three  weeks  from  tne  date  of  this  receipt,  please 
notify  the  company,  giving  name  of  agent,  amount  paid,  and 
the  date  when  paid." 

The  plaintiff  testified  that  during  the  conversation  the 
agent  said  that  the  insurance  was  a  paid-up  policy,  and  in 
eight  years  he  would  get  back  $350,  or  in  case  of  death 
$500,  that,  '^  if  my  husband  was  killed  that  night,  the  next 
day  I  would  get  $500;  that  the  insurance  commenced  the 
time  we  paid  thirty-five  cents  premium ; "  that  the  agent  re- 
peated two  or  three  times,  ^^  that,  if  my  husband  was  killed 
that  night,  the  next  day  I  would  get  $500." 

In  the  evening  of  the  same  day  a  physician  called  upon 
Chamberlain  with  the  application,  and  made  a  physical  ex- 
amination, and  asked  some  questions  as  to  Chamberlain's 
health,  and  filled  in  the  answers  given  upon  the  physician's 
blank,  which  was  signed  by  the  physician  and  Chamberlain. 
The  application  was  forwarded  by  the  agent  to  the  com- 
pany, but  no  policy  was  ever  issued,  because  the  company 
was  dissatisfied  with  one  of  the  physician's  answers. 

About  a  week  after  Chamberlain's  death  some  person, 
representing  himself  to  be  Mrs.  Chdmherlain^s  agent,  called 
on  the  defendant's  agent  in  Milwaukee  with  the  receipt, 
and  asked  that  the  insurance  be  paid.  Payment  was  refused, 
but  the  defendant's  agent  tendered  to  the  person  the  thirty- 
'  five  cents  premium,  which,  however,  he  refused  to  take. 
The  plaintiff  denied  authorizing  any  one  to  make  this  de- 
mand. On  May  18, 1899,  the  plaintiff's  attorneys  gave  no- 
tice by  mail  of  Chamberlain's  death,  and  requested  blanks 
for  the  making  of  proofs,  but  the  defendant  company  denied 
liability  because  the  application  never  had  been  acted  upon 
and  no  policy  had  been  issued.  This  action  was  thereupon 
brought. 

The  defendant  paid  the  thirty-five  cents  into  court,  and 
after  the  hearing  of  the  testimony  the  trial  court  directed  a 
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verdict  for  the  plaintiff  for  $500  and  interest,  and  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  McElroy  db  JSschr 
weileTy  attorneys,  and  Van  Dyke  <&  Van  Dyke  dk  Carter^  of 
counsel,  and  oral  argument  by  W.  D,  Van  Dyke. 

For  the  respondent  there  was  a  brief  by  Quarlesj  Spence 
i&  QuarleSy  and  oral  argument  by  W.  0,  QuoHea. 

WiKSLow,  J.  While  this  was  in  form  an  action  to  estab- 
lish and  enforce  an  oral  contract  of  life  insurance,  it  was  in 
fact  an  attempt  to  alter  the  terms  of  a  written  contract  by 
parol  evidence.  That  the  application  of  Chamberlain,  and 
the  receipt  given  by  the  agent  of  the  defendant,  constituted 
a  written  contract  which  was  certain  in  its  terms,  cannot  be 
doubted.  This  contract,  in  substance,  was  that,  if  the  com- 
pany accepted  the  application  and  issued  a  policy  thereon, 
Chamberlain  was  to  be  insured  in  the  sum  of  $500  thereby, 
and  the  thirty-five  cents  would  constitute  the  first  week's 
premium ;  but,  if  the  application  was  not  accepted,  then  the 
company  incurred  no  obligation.  There  was  no  fraud  claimed 
or  proven.  The  most  that  was  claimed  was  that  Chamber- 
lain did  not  read  either  the  application  or  the  receipt,  and 
that  the  agent  said  that  the  insurance  would  go  into  effect 
at  once.  But  parties  cannot  thus  escape  the  effect  of  writ- 
ten contracts.  Chamberlain  could  read,  and  he  was  clearly 
guilty  of  negligence  in.not  ascertaining  what  agreements  the 
written  papers  contained,  and  neither  he  nor  those  claiming 
under  him  can  escape  the  effects  of  that  negligence.  The 
written  contract  is  binding  and  must  control.  If,  under  the 
circumstances  disclosed  here,  written  contracts  could  be  set 
aside,  they  would  be  of  little  value.  Dowagiao  Mfg.  Go.  v. 
Schroedery  108  Wis.  109.  Nor  is  there  room  to  say  that  the 
evidence  tended  to  prove  an  oral  contract  of  present  insur- 
ance in  consideration  of  thirty-five  cents  paid,  in  addition  to 
the  application  for  a  written  policy  of  insurance.    There 
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was  bat  one  amount  of  tbirty-five  cents  paid,  and  that,  as 
the  receipt  states,  was  paid  on  account  of  the  application  for 
the  written  policy  of  insurance.  Being  so  paid  and  applied 
by  the  parties,  it  manifestly  could  not  serve  as  a  considera- 
tion for  the  separate  oral  contract;  so  the  oral  contract,  even 
if  made,  would  be  without  consideration  to  support  it. 

The  case  of  Mathers  v.  Union  M.  A.  Asao.  78  Wis.  588,  was 
relied  on  by  respondent  as  supporting  the  recovery  in  this 
case,  and  it  seems  probable  that  the  direction  of  the  verdict  in 
this  case  was  based  upon  that  decision.  The  facts  in  that  case 
were  somewhat  different  from  those  now  before  us,  yet  it 
must,  in  fairness,  be  admitted  that  some  things  said  in  the 
opinion  tend  to  justify  the  ruling  of  the  trial  court  in  this 
case.  Careful  consideration,  however,  brings  us  to  the  con- 
clusion that,  so  far  as  the  decision  in  that  case  conflicts  with 
the  conclusions  now  reached,  it  must  be  considered  as  over- 
ruled. 

The  plaintiff  was  allowed  to  testify,  against  objection  and 
exception,  to  the  conversation  between  her  husband  ancl  the 
agent  of  the  defendant,  and  this  ruling  is  now  assigned  as 
error.  The  objection  made  was  that  the  testimony  was  in- 
admissible under  sec.  4069,  Stats.  1898,  which  excludes  testi- 
mony of  a  party  as  to  transactions  personally  had  with  a 
deceased  person  when  the  opposite  party  *' sustains  his  lia- 
bility "  from,  through,  or  under  such  deceased  person.  The 
question  is.  Does  the  insurance  company,  in  any  sense,  sus- 
tain its  liability  "from,  through,  or  under"  Chamberlain? 
We  do  not  see  how  the  question  can  be  answered  in  the 
aflRrmative.  It  is  true  that  the  insurance  company  was  deal- 
ing with  Chamberlain  in  the  transaction,  but  it  was  the  op- 
posite party  in  the  deal.  It  sustained  its  liability,  if  any, 
through  its  contract  with  Chamberlain,  but  in  no  reasonable 
meaning  of  words  through  or  under  Chamberlain.  We  per- 
ceive no  error  in  the  ruling. 

By  the  Court, —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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Milwaukee  Countt,  Respondent,  vs.  Isenring  and  others, 

Appellants. 
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1.  A  law  is  "  general "  in  the  broad  sense  of  the  term  if  it  extends  to 

the  whole  state  or  the  whole  of  a  legislative  class  of  localities  legiti-  I  117       ^^  -^  1 
mately  created  for  the  purposes  of  general  legislation. 

2.  A  law  is  "general "  in  the  restricted  sense  of  the  term,  as  it  is  used 

in  sec.  21,  art.  VII,  Const,  not  only  when  it  is  general  in  the  broad 
sense  thereof,  but  also  when  it  is  of  that  character  in  the  sense  of 
being  publia  But  if  it  applies  only  to  a  single  subdivision  of  the 
state,  as  a  county,  to^m,  city,  or  village,  or  a  collection  of  such 
localities  not  constituting  a  legitimate  class  thereof  for  the  pur- 
poses of  legislation,  it  is  local  in  character.  Where  a  law  is  public 
and  general  in  the  sense  indicated  the  two  terms  are  synonymous. 
8.  If  a  law  be  general  merely  because  it  is  public  and  not  in  the  broad 
sense  above  indicated,  it  is  local  and  special,  and  must  be  tested 
as  to  its  validity  by  sec.  18,  art.  IV,  Const.,  and  sec.  21,  art.  VII,  as 
well;  and  if  it  belong  to  one  of  the  prohibited  classes  of  special 
legislation,  it  must  be  further  tested  by  the  constitutional  restric- 
tion on  that  subject. 

4.  The  journals  of  the  two  houses  of  the  legislature  may  be  referred  to 

by  courts  as  to  the  steps  taken  by  the  legislature  in  the  passage  of 
bills,  and  they  are  generally  conclusive  in  that  regard.  They  are 
not  thus  effective  as  to  the  contents  of  a  law  when  such  contents 
are  called  in  question.  In  such  a  case  the  presumption  is  that  the 
contents  of  a  law,  as  found  in  the  official  publication  thereof,  are 
the  same  as  when  it  passed  the  legislature,  and  that  it  was  consti- 
tutionally passed.  If  it  be  challenged  upon  either  ground,  the 
question  presented  is  one  of  law  to  be  solved  by  the  court  in  the 
same  way  that  other  legal  questions  are  solved.  In  reaching  a 
conclusion  the  court  may  examine  the  journals  of  the  legislature 
as  to  what  it  did  in  the  passage  of  the  law;  and  as  to  the  contents 
thereof  it  may  go  further  and  examine  the  original  bill,  or  go  to 
any  other  source  of  information  that  may  be  judicially  considered 
trustworthy. 

5.  Whether  an  act  specially  designed  to  make  the  offices  of  sheriff, 

undersheriff,  and  deputy  sheriff  in  a  single  county  salaried  offices 
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Tiolates  sea  23,  art  IV,  Const,  in  regard  to  there  being  but  one 
83rstem  of  county  government  affecting  the  whole  state,  and  that 
such  system  shall  be  as  uniform  as  practicable^  doubted,  but  the 
point  is  not  decided. 
[Syllabus  by  Mabshaijl^  J.] 

Appeal  from  an  order  of  the  superior  court  of  Milwau- 
kee couQty:  J.  C.  Ludwio,  Judge,    lieversed. 

The  appeal  is  from  an  order  overruling  a  demurrer  to  the 
complaint  in  an  action  against  the  sheriff  of  Milwaukee 
county  and  his  bondsmen  to  recover  the  fees  and  charges 
collected  by  him  and  his  deputies  for  official  services.  The 
allegations  contained  in  the  complaint  are  su^cient  to  con- 
stitute a  cause  of  action  if  the  plaintiff  is  entitled  to  the 
fees  and  emoluments  of  the  sheriff's  office  which  ordinarily 
go  to  the  sheriff  and  his  deputies.  That 'turns  on  the  valid- 
ity of  ch.  364,  Laws  of  1876,  as  amended  by  ch.  227,  Laws 
of  1877.  The  first  of  such  chapters,  during  its  passage 
through  the  legislature,  was  entitled  the  same  as  it  now  ap- 
pears in  the  printed  laws,  viz. :  "  An  act  in  relation  to  sher- 
iff's fees."  It  deals  only  with  the  manner  of  compensating 
the  sheriff  of  Milwaukee  county,  providing  that  he  shall  re- 
ceive a  salary  of  $5,000  per  annum,  payable  quarterly  out 
of  the  county  treasury,  in  lieu  of  the  fees,  costs,  and  charges 
ordinarily  belonging  to  sheriffs  by  law,  and  that  he  shall 
charge  and  collect  such  fees,  costs,  and  charges  and  pay  the 
proceeds  into  the  county  treasury.  The  act  of  1877  amended 
and  revised  that  of  1876.  It  was  entitled,  during  its  pas- 
sage through  the  legislature,  the  same  as  the  published  law, 
viz.:  "An  act  to  amend  chapter  364  of  the  Laws  of  1876, 
entitled  *  An  act  in  relation  to  sheriff's  fees.'  "  The  first 
section,  in  addition  to  the  provisions  of  the  original  act, 
provides  that  the  undersheriff  and  all  deputy  sheriffs  of 
Milwaukee  county  shall  collect  for  all  official  services  per- 
formed by  them  and  pay  the  proceeds  thereof  into  the 
county  treasury,  requires  of  the  sheriff  quarterly  reports 
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under  oath  as  to  all  sach  collections,  and  allows  him  and 
such  deputies  traveling  expenses  when  in  discharge  of  offi- 
cial duties  outside  the  corporate  limits  of  the  city  of  Mil- 
waukee,  the  same  to  be  paid  on  itemized  bills  audited  by 
the  board  of  supervisors.  The  second  section  provides  for 
the  appointment  of  an  undersheriff  at  a  salary  of  $1,400  per 
year,  and  nine  deputy  sheriffs,  each  to  have  a  salary  of  $800 
per  year,  except  one  to  act  as  sheriff^s  clerk  and  have  $1,200 
per  year,  all  such  salaries  to  be  paid  out  of  the  county  treas- 
ury the  same  as  the  salaries  of  ordinary  county  officers. 
The  balance  of  the  act,  in  addition  to  the  usual  concluding 
section,  relates  to  auditing  the  accounts  of  the  sheriff  and 
his  deputies  from  the  1st  day  of  January  preceding  the  pas- 
sage of  the  act,  so  as  to  make  it  relate  back  to  that  date. 
The  validity  of  such  laws  was  challenged  by  the  demurrer. 

For  the  appellants  there  was  a  brief  by  EAga/r  L.  Wood 
and  Quarlesy  Spence  <&  Quarles^  and  oral  argument  by  Mr. 
Wood  and  Mr.  T.  W,  Spence. 

A.  C,  Umbreity  counsel,  for  the  respondent. 

Mabshall,  J.  Appellants'  counsel  insist  that  the  act  of 
1876,  that  of  1877,  and  ch.  137,  Laws  of  1878,  amending  the 
act  of  1877,  are  local  in  character,  within  the  meaning  of 
sec.  18,  art.  IV,  of  the  constitution,  which  provides  that, 
"no  private  or  local  bill  which  may  be  passed  by  the  legis- 
lature shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title,"  and  cite  to  our  attention  numer- 
ous decisions  of  this  court  to  sustain  that  view.  Counsel  for 
respondent  just  as  confidently  contend  that  such  acts  are 
not  local  within  the  meaning  of  such  constitutional  pro- 
vision, and  cite  to  our  attention  numerous  decisions  of  this 
court  to  sustain  that  view.  Clearly,  both  contentions  can- 
not be  correct,  though  it  must  be  admitted  that  each  has 
support  in  our  decided  cases.  The  cause  of  that  confusion 
will  appear  by  a  review  of  such  cases,  and  the  right  of  the 
matter  will  be  made  too  plain  for  reasonable  controversy. 
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The  difficulty  commenced  in  State  ex  rel,  Cothren  v.  Lean^ 
9  Wis.  279,  which  involved  the  question  of  whether  an  act 
changing  a  county  seat  was  a  general  law  within  the  mean- 
ing of  sec.  21,  art.  VII,  of  the  constitution,  which  provides 
that,  "  the  legislature  shall  provide  by  law  for  the  speedy 
publication  of  all  statute  laws,  and  of  such  judicial  decisions 
made  within  the  state  as  may  be  deemed  expedient.  And 
no  general  law  shall  be  in  force  until  published."  It  was 
then  contended  on  one  side  that  the  word  "general "  relates 
to  the  state  at  large,  and  on  the  other  that  it  has  reference 
to  the  mere  public  character  of  an  act  in  that  its  effect  is 
general  as  regards  the  people  of  the  locality  referred  to 
therein,  whether  that  locality  include  the  entire  state  or 
some  subdivision  thereof,  as  a  county,  town,  city,  or  village, 
or  some  collection  of  such  subdivisions.  The  latter  idea  pre- 
vailed. Justice  Cole  dissenting,  using  language  to  the  effect 
that  an  act  cannot  be  public  and  general  and  at  the  same 
time  local.  The  view  thus  expressed  by  Mr.  Justice  Cole 
has  never  considerately  and  permanently  found  lodgment  in 
the  jurisprudence  of  this  state  and  displaced  the  reasoning 
of  Mr.  Justice  Paine,  who  delivered  the  opinion  of  the  court; 
though  it  has  so  inBuenced  judicial  action,  at  times,  that  the 
court  temporarily  stepped  aside  from  the  position  firmly 
taken  at  the  start.  In  Clark  v.  Janesville^  10  Wis.  186,  which 
involved  the  character  of  the  law  incorporating  the  city  of 
Janesville,  as  regards  sec.  21,  art.  VII,  of  the  constitution, 
Justice  Paine,  speaking  for  the  court,  rediscussed  the  sub- 
ject of  the  meaning  of  the  word  "general,"  as  used  in  stat- 
4ites  and  constitutions,  at  great  length  and  with  much  learn- 
ing, demonstrating  by  reference  to  authorities,  from  Coke 
down  to  the  time  of  writing  the  opinion,  that  the  term 
"  public,"  in  its  legal  sense,  and  the  term  "general"  in  that 
sense,  as  used  in  statutes  and  constitutions,  are  synonymous, 
and  that  the  fact  that  an  act  is  local  or  special  does  not  neces- 
sarily militate  against  its  being  public  and  general.    The 
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conrt  so  decided,  Justice  Cole,  however,  dissenting  upon  the 
same  ground  as  before,  with  increased  firmness,  and  giving 
additional  reasons  to  support  his  view.  That  case  was  soon 
followed  by  several  others  involving  the  same  question,  in 
which  it  was  affirmed  without  dissent.  RocheBter  v.  Alfred 
Bank,  13  Wis.  432;  Berliner  v.  WaUrloo^  14  Wis.  378;  and 
MiUa  V.  JefferBon^  20  Wis.  54,  are  among  such  cases.  In  each 
of  such  cases  the  law  involved  was  challenged  under  sec.  21, 
art.  VII,  yet  the  reasoning  and  decision  in  each  are  to  the 
effect  that  an  act  may  be  local  and  yet  be  general.  That 
naturally  led  to  the  decision  in  DurJcee  v.  JanesviUe,  26  Wis. 
697,  opinion  by  Mr.  Justice  Cole,  where  an  act  amending  the 
charter  of  the  city  of  Janesville,  a  law  of  the  same  character 
as  those  held  in  the  previous  cases  to  be  general,  was  decided 
to  be  local  within  the  meaning  of  sec.  18,  art.  lY,  and  so 
clearlv  of  that  character  as  not  to  admit  of  a  reasonable  con- 
troversy  about  it. 

In  Oastello  v.  Zandwehrj  28  Wis.  522,  in  dealing  with  the 
question  of  whether  a  law  authorizing  a  town  to  purchase 
a  bridge  was  a  general  law  as  regards  rules  of  pleading,  the 
decision  was  in  the  affirmative,  referring,  for  support,  to 
those  cases  where  the  word  "  general,"  as  used  in  the  con- 
stitution, had  been  considered.  The  effect  was  in  line  with 
the  reasoning  of  Mr.  Justice  Paine  in  Ola?*k  v,  Jatiesvill^j 
that  "general"  and  "  public,"  as  used  in  statutes  and  con- 
stitutions, are  ordinarily  synonymous;  that  both  relate  to 
the  effect  of  a  law  upon  the  persons  who  come  within  its 
scope  and  not  to  its  scope  as  regards  territory.  Mills  v. 
C/tarletorij  29  Wis.  400,  followed  next  in  order.  The  law 
there  questioned  related  to  the  reassessment  of  taxes  in  the 
city  of  Madison.  In  harmony  with  Durkee  v.  Janesville 
and  the  other  cases  referred  to,  it  was  said  to  be  local,  and 
its  sufficiency  was  tested  by  sec.  18,  art.  IV,  of  the  consti- 
tution. In  Evans  v.  Sharp,  29  Wis.  564,  a  law  for  the  re- 
assessment of  certain  taxes  in  the  city  of  Oshkosh  was  held 
to  be  local- 
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The  next  case  of  significance  is  Zawson  v.  JU.  dk  N.  H. 
Co.  30  Wis.  597.  The  law  there  called  in  qnestion  affected 
a  large  portion  of  the  state.  It  authorized  certain  towns, 
counties,  and  cities  to  aid  in  the  construction  of  a  railroad. 
That  it  was  a  general  law  within  the  meaning  of  the  con- 
stitutional provision  requiring  such  laws  to  be  published 
was  not  questioned.  It  was  challenged  under  the  consti- 
tutional restriction  upon  legislative  power,  as  regards  the 
title  to  local  laws.  Justice  Colb  wrote  the  opinion  of  the 
court.  The  title  was  held  sufficient,  but  it  was  said,  argti- 
endoy  that  the  act  was  not,  strictly  speaking,  local  or  pri- 
vate within  the  meaning  of  the  constitution,  citing  Clark 
V,  JanesviUej  supra;  Rochester  v,  Alfred  Bank,  supra;  Ber- 
liner V.  Waterloo^  supra;  and  Mills  v.  Jefferson^  supra.  That 
observation  was  in  harmony  with  the  dissenting  opinions 
to  which  we  have  referred,  but  out  of  harmony  with  the 
decisions  of  the  court  down  to  that  time. 

The  next  case  of  importance  is  Zitske  v\  Ooldherg^  38  Wis. 
217,  232.  The  opinion  on  rehearing  was  written  by  Mr.  Jus- 
tice Cole.  In  harmony  with  his  previously  expressed  views 
on  the  subject,  except  in  Durk^  v.  Ja/nesviUe^  26  Wis.  697, 
to  which  we  have  adverted,  he  said,  as  regards  the  matter 
under  consideration, —  an  act  incorporating  a  village, —  that 
it  was  not  a  private  or  local  act,  but  a  public  or  general 
law.  In  that,  for  the  first  time,  the  court  adopted,  seem- 
ingly, the  idea  that  an  act  cannot  be  public  and  general 
and  at  the  same  time  local.  The  conflict  thus  created  was 
evidently  not  observed  by  the  court  at  the  time  the  decision 
was  made.  The  indications  that  way  are  unmistakable,  so 
we  are  warranted  in  saying  that  there  was  no  intention  of 
overruling  the  previous  decisions  on  the  subject.  The  cases 
cited  in  the  opinion,  except  one,  relate  to  questions  under 
sec.  21,  art.  VII,  of  the  constitution.  It  was  overlooked  that 
they  are  to  the  effect  that  the  test  of  that  provision  may  still 
require  the  further  test  as  regards  sec.  18,  art.  IV.    Durkee 
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V,  JaneaviUe  was  not  in  mind.  If  those  considerations  leave 
any  donbt  that  the  decision  was  not  intended  to  establish  a 
new  doctrine,  it  is  displaced  by  the  fact  that,  at  the  same 
term,  in  Single  v.  Marathon  Co.  38  Wis.  363,  opinion  by  Mr. 
Justice  Lyon,  who  wrote  the  first  opinion  in  Zitske  v.  Oold- 
herg^  where  the  constitutional  question  was  not  discussed, 
but  appears  to  have  concurred  in  the  second  opinion  by  Mr. 
Justice  Cole,  a  law  similar  to  the  one  said  in  that  case  not 
to  be  local  because  it  was  general,  was  said  to  be  local  tn 
character  and  was  tested  by  the  constitutional  provision  on 
that  subject,  citing  MiUs  v.  CharUtony  29  Wis.  400,  and 
Evans  v.  Sharp^  29  Wis.  564. 

The  subject  does  not  appear  to  have  received  considera- 
tion in  the  court  again  until  Yellow  River  L  Co,  v.  Arnold^ 
46  Wis.  214,  was  reached.  There  the  opinion  was  written 
by  Mr.  Justice  Taylor,  who  endeavored  to  bring  all  the 
cases  theretofore  decided  by  this  court  into  harmony,  and 
demonstrate  that  those  holding  that  a  law  relating  to  a  sub- 
division or  collection  of  subdivisions  of  the  state  is  "  gen- 
eral "  within  the  meaning  of  the  constitutional  provision 
relating  to  the  requirement  that  general  laws  must  be  pub- 
lished before  going  into  operation,  were  in  harmony  with 
those  holding  that  such  a  law  is  local  and  must,  in  order  to 
be  valid,  satisfy  both  sec.  18,  art.  IV,  and  sec.  21,  art.  VII, 
of  the  constitution.  It  is  to  be  regretted  that  in  the  thor- 
ough study  which  the  court  then  endeavored  to  give  to  the 
subject,  and  the  collection  of  cases  theretofore  decided,  which 
was  intended  to  be  complete  so  as  to  firmly  establish  the 
principle  announced,  Ziiske  v.  Goldberg^  38  Wis.  217,  was 
overlooked.  The  purpose  indicated,  however,  is  unmistak- 
able, because  the  only  other  case  in  which  the  error  had 
found  a  place  in  the  opinions  of  the  court  {Lawson  v.  M. 
<k  N,  R,  Co,  30  Wis.  597)  was  cited  as  an  instance  of  where 
a  law,  obviously  general  within  the  meaning  of  sec.  21,  art. 
Vlly  of  the  constitution,  was  held  to  be  local,  and  the  fol- 
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lowing  general  statement  was  made  of  the  law  as  laid  down 
in  our  decided  xsases:  "  In  the  case  of  CasteUo  v.  Landwehr^ 
28  Wis.  522,  it  was  held  that  a  law  authorizing  the  town  of 
Wrightstown  to  purchase  a  bridge  and  issue  bonds  therefor 
and  levy  taxes  to  pay  the  same  was  a  general  law  within  the 
decisions  first  above  cited;  yet  clearly,  within  the  decision 
in  Durkee  v.  Jdnesvillej  26  Wis.  697,  it  was  also  a  local  law; 
and  the  samd  must  be  the  case  in  respect  to  special  laws  au- 
thorizing a  particular  town  or  city  to  issue  bonds  to  aid  in 
the  construction  of  railroads  or  other  public  improvements, 
and  to  levy  taxes  for  that  purpose.  Stich  laws  are  both  gen- 
eral and  local  within  the  meaning  of  the  constitution.  The 
fact  that  a  law  is  a  general  law  undouhtedly  negatives  the  idea 
that  it  is  a  private  law^  but  does  not  necessarily  negative  the 
idea  that  it  is  a  local  law  within  the  me^ining  of  the  consti- 
tution." 

The  cases  subsequent  to  the  Yellow  River  L  Co,  Case^  so 
far  as  we  can  discover,  down  to  those  reported  in  volume  56 
of  the  Reports,  follow  the  doctrine  there  established.  War- 
ner V.  Knox  J  50  Wis.  429;  Harrison  v.  MUwauJcee  Co.  51  Wis. 
645.  In  neither  of  those  cases  is  the  Zitske  Case  referred  to, 
but  the  Yellow  liiver  I.  Co.  Case,  and  others  in  harmony 
therewith,  are  cited  and  followed.  Both  opinions  were 
written  by  Mr.  Justice  Taylor. 

When  the  court  reached  Cathcart  v.  Comstock^  56  Wis.  590, 
opinion  by  the  present  chief  justice,  where  the  constitution- 
ality of  an  act  entitled  "  An  act  for  the  division  of  the  county 
of  Marathon  and  the  erection  of  the  county  of  Lincoln  "  was 
challenged  as  imperfect  in  its  title,  the  idea  that  an  act  can- 
not at  the  same  time  be  local  and  general  again  obtained  a 
foothold.  The  title  to  the  act  was  evidently  sufficient,  tested 
by  the  decisions  on  that  subject.  Such  might  well  have 
been,  and  probably  was,  the  view  of  the  court,  but  unfortu- 
nately the  reason  given  in  the  opinion  for  sustaining  the  act 
was  that  it  was  not  a  local  law,  citing  Zitske  v.  Goldberg^  38 
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Wis.  217,  and  PhiUipe  v.  AtbcMvy,  28  Wis.  840.  The  latter 
case  does  not  relate  to  the  subject,  it  being  merely  a  decision 
that  the  law  under  consideration  was  a  general  law  nnder 
the  constitntional  provision  on  that  snbject.  The  numerous 
cases  to  which  we  have  referred,  holding  that  such  a  law  as 
the  one  considered  is  local  in  character,  seem  to  have  been 
overlooked.  This  language  was  used:  ^^True,  the  act  oper- 
ated in  a  single  county,  but  it  affected  the  rights  of  all  the 
people  therein;  besides,  it  was  of  public  concern,  and  can  in 
no  sense  be  deemed  a  private  or  local  law,  within  the  mean- 
ing of  that  section."  That  decision  was  followed  by  the 
decision  in  Chicago  (b  N.  W,  R,  Co.  v,  Langlade  Co,  56  Wis. 
614,  filed  at  the  same  time.  The  only  authority  cited  was 
the  companion  case,  and  State  v.  Page^  12  Neb.  386.  An  ex- 
amination of  the  latter  case  shows  that  it  dealt  with  a  law 
which  was  unquestionably  local  in  character,  and  the  title 
was  held  sufficient  That  indicates  that  it  was  in  the  mind 
of  the  court,  in  deciding  the  two  cases,  as  we  have  hereto- 
fore suggested,  that  the  title  was  sufficient  to  satisfy  the 
constitutional  provision  with  reference  to  local  laws.  The 
error  thus  committed  was  repeated  in  Thompson  v.  Milwavr 
heej  69  Wis.  492.  An  act  amending  the  city  charter  of  Mil- 
waukee was  there  held  not  local,  because  it  was  general, 
referring  to  Cathcart  v.  Comstoch  and  ZUshe  v.  Ooldherg. 

Coming  down  to  Anderton  v.  Milwaukee^  82  Wis.  279, 
opinion  by  the  present  chief  justice,  an  act  specially  relat- 
ing; to  the  city  of  Milwaukee  and  amendatory  of  its  char- 
ter,—  a  law  of  the  same  character  as  that  considered  in 
Thompson  v.  MUwaukeSy  supra^ —  was  held  to  be  local,  and 
void  for  non-compliance  with  the  constitutional  require- 
ments as  to  title,  only  cases  in  harmony  with  that  view  being 
cited, — Durkee  v.  JanesvUlCy  26  Wis.  697,  and  Yellow  River 
L  Co.  V.  Arnold^  46  Wis.  214.  The  three  previous  cases 
were  in  effect  overruled  and  the  early  doctrine  re-estab- 
lished, and  so  it  stands  to-day. 
Vou  109—2 
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We  have  now  referred  to  nearly  all  of  the  decisions  of 
this  conrt  touching  the  subject  under  consideration.  Those 
omitted,  it  is  believed,  are  of  little  or  no  importance.  It  is 
believed  that  the  Anderton  Case  contains  the  last  expression 
of  the  court  where  the  subject  was  presented  for  decision 
and  decided.  That  is  in  harmony  with  the  reasoning  in 
Clark  V.  JanesvUle^  10  Wis.  136,  decided  in  1859,  and  with 
all  the  decisions  that  followed  except  the  few  lapses  adverted 
to,  grounded  on  the  error  that  a  law  cannot  be  general  and 
public  and  at  the  same  time  local.  We  find  but  one  subse- 
quent case  that  is  liable  to  again  revive  the  error.  That  is 
Lawton  v.  Waite^  103  Wis.  244,  257.  The  validity  of  an  act 
was  there  challenged  generally.  No  reason  was  assigned. 
The  court  did  not  feel  bound  to  search  for  reasons  for  in- 
validating, the  act.  In  the  opinion  it  was  said  that  there 
was  no  room  for  even  a  suspicion  as  to  what  was  in  the 
mind  of  counsel  other  than  that,  possibly,  the  act  was  defi- 
cient in  its  title.  It  was  general  in  the  broad  sense  of  the 
term.  Its  effect  extended  to  the  entire  state.  This  language 
was  used  as  regards  the  general  assignment  of  error:  "No 
direct  prohibition  is  pointed  out,  and  we  know  of  none,  un- 
less, indeed,  appellants'  counsel  have  in  mind  sec.  18,  art.  lY, 
of  the  constitution,  which,  however,  is  confined  by  its  terms 
to  private  and  local  bills.  The  very  existence  of  that  ex- 
press requirement  •  .  •  implies  the  absence  of  any  sim- 
ilar restriction  upon  public  and  general  acts."  The  previous 
decisions  of  the  court  to  the  contrary  were  clearly  not  in 
mind.  They  were  not  intended  to  be  overruled  or  discred- 
ited. 

It  is  believed  that  the  lengthy  history  above  given,  of  the 
holdings  of  this  court  on  the  question  now  presented  anew 
for  decision,  is  necessary  in  order  to  bring  all  the  cases  to- 
gether and  show  clearly  the  doctrine  at  first  established,  the 
departure  therefrom,  from  time  to  time,  and  the  quick  re- 
turns to  the  right  line  now  occupied  by  the  court,  without 
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indications  of  any  considerate  purpose  having  existed  to 
abandon  it.  In  that  it  is  hoped  that  we  have  demonstrated 
not  only  what  ought  to  be  the  law,  bat  what  is  the  law  as 
understood  here,  and  so  intrenched  it  that  knowledge  thereof 
will  be  present  in  the  minds  of  the  profession  and  the  courts 
whenever  an  occasion  may  arise  for  applying  it. 

What  has  been  said,  without  more,  might  indicate  that 
every  legislative  act  that  in  any  case  does  not  extend  to  the 
whole  state,  must  be  tested  by  sec.  18,  art.  IV,  of  the  consti- 
tution. We  do  not  intend  to  hold  but  that  there  may  be  a 
constitutional  classification  of  localities,  and  legislation  af- 
fecting the  entire  class,  that  will  not  be  affected  by  that 
restriction  any  more  than  legislation  for  a  constitutional 
class  of  cities  is  affected  by  the  inhibition  of  special  legisla- 
tion. The  conclusions  reached  may  be  stated,  in  short,  as 
follows:  An  act  is  " general,"  as  contradistinguished  from 
and  inconsistent  with  '^  local,"  in  the  sense  the  latter  term 
is  used  in  sec.  18,  art.  IV,  of  the  constitution,  only  when  its 
operation  extends  to  the  whole  state,  or  perhaps  to  the  whole 
of  some  class  of  localities  therein  which  the  legislature  may 
constitutionally  make  upon  the  principles  recognized  and 
approved  for  the  classification  of  cities  for  the  purpose  of 
general  legislation.  Mr.  Binney,  in  his  work  on  Kestrictions 
upon  Local  and  Special  Legislation  (p.  26),  sums  up  an  ex- 
haustive and  able  review  of  the  authorities  that  way.  An 
act  is  "  general,"  in  the  restricted  sense  in  which  the  term  is 
used  in  sec.  21,  art.  VII,  of  the  constitution,  when  of  that 
character  within  the  broad  meanmg  of  the  term;  also  when 
it  is  ^^  public  "  in  that  its  effects  extend  to  the  people  of  a 
locality  such  as  a  county,  city,  town,  or  village,  or  a  collec- 
tion of  such  localities  not  forming  a  legislative  class  formed 
for  some  legitimate  cause,  the  term  "general "  and  the  term 
"public"  being  considered  in  this  respect  synonymous. 
When  an  act  is  general  merely  because  it  is  public,  it  is  at 
the  same  time  local  and  must  be  tested  as  to  its  validity  by 


20  SUPREME  COTJET  OF  WISCONSIN.         [109 

Milwaukee  County  vs.  Isenring  and  others. 

see.  21,  art.  VII,  and  sec.  18,  art.  IV,  as  well;  and  if  it  be- 
long to  one  of  the  prohibited  classes  of  special  legislation, 
as  it  well  may,  it  must  also  be  tested  by  the  constitutional 
restriction  upon  that  subject. 

The  foregoing  conclusions  need  no  support  outside  the 
decisions  of  this  court.  They  are  the  law,  too  firmly  estab- 
lished to  be  reasonably  questioned.  However,  a  reference 
to  authorities  elsewhere,  judicial  ^and  elementary,  will  show 
that  all  are  in  substantial  harmony.  See  Endlich,  Inter  p. 
Stats.  §  502,  and  cases  cited;  Omhin  v.  Meek^  42  N.  Y.  186. 
The  following  are  examples  of  laws  held  in  other  states  to 
be  local  under  constitutional  restrictions  similar  to  ours: 
An  act  to  amend  the  charter  of  a  city  {Morfard  v.  linger ^  8 
Iowa,  82);  an  act  to  extend  the  corporate  powers  of  a 
town  {Neifing  v.  PofUiao,  66  IlL  172) ;  an  act  to  change  the 
boundaries  of  two  counties  {Humboldt  Co.  v.  ChurchiU  Co. 
Comm^rs^  6  Nev.  30) ;  an  act  for  the  enlarging  of  a  county 
{Blood  V.  MerceUioitj  53  Pa.  St.  891);  an  act  for  the  forma- 
tion of  a  new  county  {Brandon  v.  State^  16  Ind.  197);  an  act 
locating  a  county  seat  {OuUip  v.  Sheriff' of  Calhoun  Co.  8 
W.  Va.  588) ;  an  act  relating  to  the  county  of  New  York 
{People  ex  rd.  Davies  v.  ComrrCrs  of  Taxes^  47  N.  Y.  501). 
In  Sedgwick,  Stat.  &  Const.  Law,  529,  note,  the  writer 
summed  up  a  review  of  the  authorities  thus:  ^^It  is  settled 
that  if  the  statute  be  either  local  or  private,  the  requirement 
as  to  title  applies ;  that  is,  if  the  act  be  local  as  to  territory, 
no  matter  how  public  it  may  be  in  its  character,  it  can  con- 
tain but  one  subject,  and  that  must  be  expressed  in  the  title." 
To  that  the  following  examples  of  local  laws  are  given,  each 
of  which  will  be  recognized  as  a  general  law:  A  statute 
relating  to  a  single  city  or  county  {People  ex  rd.  McConviU 
V.  Hills,  35  N.  Y.  449);  an  act  relating  to  the  raising  of 
money  in  the  county  of  New  York,  for  the  use  of  the  cor- 
poration of  the  city  of  New  York  {People  v.  O^Brien^  88 
N.  Y.  193) ;  an  act  to  improve  the  public  health  of  the  city 
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of  New  York  {In  re  Paul^  94  K  Y.  49 Y) ;  an  act  in  relation  to 
the  fees  of  the  sheriff  of  the  city  and  county  of  New  York 
{Gaskin  v.  Meek,  42  N.  Y.  186).  As  indicated  by  the  title, 
the  act  considered  in  the  last  case  cited  is  of  the  same  char- 
acter as  those  here  in  question,  as  regards  the  subject  under 
discussion.  WiUiama  v.  People,  24  N.  Y.  405,  and  some 
other  cases,  so  far  as  holding  that  an  act  relating  to  the  fees 
of  the  oflBcers  of  a  county  is  not  local,  were  in  eflfect  over- 
ruled. Such  cases  were  considered  in  People  v.  O^Brien, 
supra,  where  it  was  said,  in  substance,  that  they  were  not 
sustainable  except  upon  the  ground  that  the  acts  cpnsidered 
contained  peculiar  provisions  extending  their  operation 
throughout  the  state.  The  following  language  was  used  as 
to  the  constitutional  purpose  in  respect  to  titles  to  local 
acts:  ^^The  framers  of  the  constitution  must  be  presumed 
to  have  used  the  term  '  local '  in  the  sense  in  which  it  is 
generally  understood.  In  this  sense,  any  law  limited  to 
any  particular  locality  is  local,  irrespective  of  the  popula- 
tion of  such  locality,  whether  great  or  small." 

It  follows  from  what  has  been  said  that  the  law  under 
consideration  must  be  considered  as  local  and  be  tested  by 
the  constitutional  restriction  applicable  thereto.  At  this 
point  we  are  favored  with  a  concession  by  respondent's 
counsel,  that  neither  the  title  to  the  act  of  1876,  nor  that  of 
1877,  clearly  expressed  the  object  of  the  law  it  covers.  He 
might  well  have  gone  further  and  admitted  that  neither 
title  indicates  the  primary  object  of  the  law  at  all.  The 
object  of  the  first  act  was  to  compensate  the  sheriff  of  Mil* 
waukee  county  for  his  services  by  a  salary  paid  out  of  the 
county  treasury  in  lieu  of  fees.  The  subject  of  fees  was 
matter  of  detail.  There  was  nothing  in  the  act  indicating, 
even  remotely,  that  its  primary  purpose  was  to  deal  ex- 
clusively with  the  subject  of  sheriff's  fees  collected  by  the 
sheriff  of  Milwaukee  county.  The  title  to  the  second  act  is 
still  worse,  for  the  body  of  it  indicates  two  primary  pur- 
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poses,  one  to  compensate  the  sheriff  of  Milwaukee  county 
by  a  salary  in  lieu  of  fees,  and  one  to  create  several  addi- 
tional salaried  county  offices.  Here,  as  before,  all  said  about 
the  collection  and  disposition  of  the  fees  is  mere  matter  of 
detail.  The  title,  at  best,  suggests  only  the  details,  leaving 
the  primary  object  or  objects  entirely  out  of  view.  It  is 
useless  to  endeavor  to  sustain  such  legislation  by  the  familiar 
principle  that  the  constitutional  provision  as  to  local  legis- 
lation only  requires  that  the  title  to  a  local  bill,  when  liber- 
ally construed,  shall  suggest  the  subject  thereof,  and  that 
such  subject  shall  be  single.  Here  the  subject  of  the  act  is 
not  suggested  by  the  title  at  all.  A  studied  attempt  to  evade 
the  wise  constitutional  restriction  is  not  indicated,  but  rather 
an  utter  failure  to  take  any  notice  of  it. 

No  doubt  the  constitutional  provision  "  should  be  liber- 
ally construed  by  the  courts  so  that  its  beneficial  purposes 
will  be  secured  without  embarrassing  legislation."  True, 
any  number  of  provisions  relating  to  a  single  object,  includ- 
ing all  the  necessary  or  reasonable  details  thereof,  may  be 
covered  by  a  title  in  such  general  terms  as  to  fairly  indicate 
such  object;  but,  as  has  been  aptly  said,  Hhe  unity  of  the 
object  must  be  sought  in  the  end  which  the  legislature  pur- 
poses to  accomplish,  and  not  in  the  details  provided  to  reach 
that  end.'  It  is  also  true  that  the  particularity  to  be  ob- 
served in  framing  the  title  to  a  bill,  within  all  reasonable 
bounds,  is  a  matter  of  legislative  discretion.  Evans  v.  Sharp, 
29  Wis.  564.  But  how  do  the  laws  in  question  stand  by  that 
test?  The  primary  object  indicated  by  the  titles  is  sheriff ^a 
feea^  generally,  throughout  the  state  of  Wisconsin.  The 
primary  object  covered  by  such  titles  is  to  take  the  sheriff's 
office  of  Milwaukee  county  out  from  under  the  general  laws 
of  the  state,  and  make  it,  and  all  positions  under  and  con- 
nected with  it,  salaried  offices. 

The  idea,  as  regards  this  branch  of  the  case,  that  it  must 
be  remembered  that  we  are  dealing  with  a  mere  technical- 
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ity,  cannot  be  indorsed.  We  are  dealing  with  an  important 
constitutional  restriction  upon  legislative  power.  Courts 
that  refer  to  such  an  objection  to  a  law  as  the  one  here  pre- 
sented as  technical,  misconceive  the  situation.  The  framers 
of  the  constitution,  in  adopting  sec.  18,  art.  IV,  intended  to 
gaard  against  the  danger  of  legislation,  affecting  private  or 
local  interests,  being  smuggled  through  the  legislature  under 
misleading  titles,  by  requiring  every  bill  affecting  such  in- 
terests to  be  under  a  title  likely  to  call  attention  of  the  law- 
makers to  its  character,  and  likewise  the  attention  of  the 
people  affected,  to  the  end  that  every  member  of  the  legis- 
lature may  intelligently  participate  in  considering  such  bill 
and  all  objections  thereto  may  be  presented.  This  court 
very  early  recognized  the  importance  of  that  limitation  upon 
legislative  power,  and  said  that  the  evident  purpose  of  the 
framers  of  the  constitution  was  that  it  should  be  given  full 
force  and  effect,  and  that  there  is  no  justification  for  treat- 
ing it  as  merely  directory  or  sanctioning  evasions  of  it  in 
any  way.  Durhee  v.  JanesviUe^  26  AVis.  697.  Attention 
was  there  called,  approvingly,  to  the  views  of  the  New  York 
court  expressed  in  Sun  Mut  Ins.  Co.  v.  New  Y(yi%  8  N.  T. 
241,  263;  Nem  To7*k  v.  ColgaU,  12  N.  Y.  140, 146;  and  Peo- 
pie  ex  rd.  McConvill  v.  HiUa^  35  N.  Y.  449, —  tg  the  effect 
that  the  constitutional  requirement  was  designed  to  do  away 
with  a  notorious  practice  of  imposing  upon  legislators  who 
depend  upon  the  titles  to  bills  for  their  knowledge  of  the 
contents,  and  of  imposing  upon  the  public  as  well,  and  that 
it  is  mandatory. 

It  takes  very  little  knowledge  of  the  course  of  legislation 
to  understand  how  a  title  to  a  local  bill,  not  calculated  to 
inform  the  people  affected  of  what  is  impending,  coupled 
with  an  assurance  by  the  person  in  charge  that  it  is  of  a 
purely  local  character,  may  cover  and  obscure  a  proposition 
that  never  ought  to  and  never  would  be  enacted  into  law  if 
accompanied  by  that  publicity  necessary  to  invite  legitimate 
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opposition  from  without  the  legislature,  and  inform  leg- 
islators of  its  real  character;  and  yet  with  the  assurance 
that  it  is  purely  a  local  bill,  and  has  the  approval  of  the 
local  member  or  members,  such  dangerous  and  mischievous 
proposition  may  reach  the  o$ce  of  the  secretary  of  state  as 
a  law,  in  form,  and  the  persons  affected  only  discover  its 
character  when  there  is  no  recourse  left  for  them  except 
that  which  the  wisdom  6t  the  framers  of  the  constitution 
has  provided.  No  I  a  challenge  of  the  snfBciency  of  a  law, 
under  the  constitutional  restruction  as  to  its  title,  is  not  a 
technical  objection  to  be  treated  lightly  by  the  courts.  It 
is  an  invocation  of  a  positive  limitation  upon  legislative 
power,  which  the  court  cannot  treat  lightly  without  being 
guilty  of  usurpation.  True,  in  such  a  case  the  title  to  the 
act  mus.t  be  liberally  construed,  giving  all  reasonable  leeway 
for  the  exercise  of  legislative  discretion.  True,  it  should 
not  be  held  insufficient  if  a  reiasonable  doubt  exists  as  to  its 
sufficiency.  But,  just  as  true,  the  letter  and  spirit  of  the 
constitution  should  be  maintained  in  all  its  integrity,  by 
holding  that  a  title  is  insufficient  if  so  defective  as  not  to 
reasonably  suggest  the  purpose  of  the  act  it  covers,  so  that 
in  reading  the  act,  with  the  full  scope  of  its  title  in  mind, 
provisions  will  not  be  found  which  are  clearly  outside  thereof. 
If  such  a  discovery  be  made,  the  court  cannot  give  an  un- 
reasonable construction  to  the  title,  to  bring  the  body  of 
the  act  within  it.  The  title  must  stand  or  fall  as  it  is  writ- 
ten, and  without  regard  to  consequences.  In  no  other  way 
can  the  purpose  of  the  constitutional  limitations  be  effective. 
Inre  Paid,  94:  ^.Y.  4:97. 

But  it  is  said,  conceding  that  the  title  to  each  of  the  acts  con- 
sidered is  by  itself  insufficient  as  we  find  it  in  the  published 
laws, —  and  we  assume  this  concession  to  include  ch.  137, 
Laws  of  1878,  amending  that  of  1877,  not  heretofore  much 
referred  to  in  this  opinion,  since  if  one  falls  all  must, —  that 
of  1876  is  cured  by  reference  to  the  journal  of  the  assembly^ 
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and  the  titles  to  the  other  acts  are  cured  by  reference  to  the 
first  The  conclosion  which  counsel  confidently  contend  for 
could  not  in  any  event  be  readily  adopted.  Whether  it  19 
sound  or  not  need  not  be  discussed  or  decided,  since  we  can- 
not agree  to  the  premises  upon  which  it  is  based.  The  jour- 
nal jof  the  assembly  shows  that  during  the  session  of  the  legis- 
lature of  1876  a  bill  was  considered  and  passed  known  as 
"  353  A.,"  entitled  "A  bill  to  fix  a  salary  for  the  sheriff  of 
Milwaukee  county,"  and  that  a  bill  bearing  the  same  number, 
entitled  the  same  as  the  published  law,  was  assented  to  by 
the  assembly  as  being  correctly  enrolled  and  ready  for  the 
necessary  authentication  before  passing  from  the  control  of 
the  legislature  to  the  governor  for  his  approval.  On  that 
showing  it  is  said  we  must  say  the  bill  as  passed  was  cor- 
rectly entitled,  because  the  court  takes  judicial  notice  of  the 
journals  of  the  two  houses  of  the  legislature  for  the  purpose 
of  determining  whether  bills  were  actually  and  constitution- 
ally passed ;  that  is,  what  was  done  in  regard  to  the  passage 
of  bills.  McDonald  v.  StatCy  80  Wis.  407;  State  ex  rel.  Isen- 
ring  v.  PoUtcheck^  101  Wis.  427.  We  have  then  this  situation : 
The  constitutional  limitation  upon  legislative  power  as  to  the 
title  of  a  bill  is  satisfied,  if  such  title  be  perfect  at  the  time 
the  bill  is  finally  acted  upon.  Attorney  General  v.  liice, 
64  Mich.  385 ;  £im  v.  Weber,  81  III.  288.  The  presumption 
is  that  the  title  to  the  act  in  question,  as  found  in  the  pub- 
lished laws,  accords  with  its  title  when  passed  by  the  legis- 
lature, and  that  presumption  must  prevail  till  satisfactorily 
rebutted.  The  journal  of  the  assembly  shows  that  when 
the  bill  in  question  received  final  legislative  assent,  as  the 
correct  expression  of  the  legislative  will,  it  bore  the  title 
now  found  in  the  published  laws.  Such  journal  further 
shows  that  the  bill,  during  the  proceedings  in  the  legislature 
leading  up  to  its  enrollment,  bore  a  different  title.  On  such 
showing  it  is  said  that  the  published  law  can  be  impeached 
by  such  journal,  and  is  impeached  by  the  references  therein 
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to  the  bill  we  have  mentioned,  and  that  the  court  most  so  de- 
cide regardless  of  what  the  original  bill  itself  shows,  or  any 
other  evidence  within  reach  of  the  court,  because  the  court 
must  take  judicial  notice  of  the  contents  of  such  journals  and 
cannot  properly  look  further. 

We  are  unable  to  say  that  the  presumption  with  which  we 
must  start  in  our  investigation,  viz.,  that  the  published  title 
corresponds  to  the  title  o£the  bill  at  the  time  of  its  passage 
by  the  legislature,  is  overcome  by  the  journal  entries.  The 
purport  of  the  report  of  the  committee  on  enrolled  bills  is 
that  the  bill  in  question,  as  approved  by  them,  in  its  enrolled 
form,  was  a  correct  copy  of  the  bill  that  passed  the  two 
houses  of  the  legislature.  That  report  was  assented  to.  The 
result  was  duly  authenticated  and  sent  to  the  governor. 
Moreover,  the  scope  of  the  rule  that  courts  take  judicial 
notice  of  the  journals  of  the  two  houses  of  the  legislature, 
and  the  effect  of  such  journals  as  evidence,  are  misappre- 
hended by  respondent's  counsel.  While  such  journals  are 
controlling  as  regards  what  the  legislature  does  in  respect 
to  the  passage  of  a  bill  {People  ex  rd,  Barnes  v,  Stame^  35 
111.  121),  they  are  not  necessarily  so  as  to  the  contents  of  a 
statute.  On  the  latter  subject  courts  may  look  to  the  en- 
rolled bill,  to  the  engrossed  bill,  and  to  any  other  legitimate 
evidence  within  their  reach.  Evana  v.  Browne^  30  Ind.  514; 
Sherman  V.  Story ^  30  Cal.  253;  Supers  Ramsey  Co,  v.  Heenarij 
2  Minn.  330;  Fouhe  v.  Fleming,  13  Md.  392;  Gardner  v.  Col- 
lector, 6  Wall.  499;  In  re  Duncan,  139  U.  S.  449,  456;  Jones 
V.  U.  S.  137  U.  8.  202,  216;  Lyons  v.  Woods,  153  U.  S.  649. 

It  must  be  understood  that  when  the  existence  or  the  con- 
tents of  a  statute  are  called  in  question,  no  issue  of  fact  is 
presented  for  a  trial  upon  the  evidence,  but  the  court,  whether 
one  of  original  or  appellate  jurisdiction,  mrtst  necessarily 
decide  the  question  the  same  as  it  decides  any  other  question 
of  law.  In  Gardner  v.  Collector,  supra,  it  is  said  that  *  judges, 
when  called  upon  to  determine  the  existence  or  the  contents 
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of  a  law,  may  resort  to  any  source  of  information  which  in  its 
nature  is  capable  of  conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer  to  the  question.'  The  same  court 
said,  in  Jonen  v.  IT.  S.^  supra^  speaking  by  Mr.  Justice  Gbat: 
"In  the  ascertainment  of  any  facts  of  which  they  are  bound 
to  take  judicial  notice,  .  .  .  the  judges  may  refresh  their 
memory  and  inform  their  conscience  from  such  sources  as 
they  deem  most  trustworthy;"  and,  "upon  the  question 
of  the  existence  of  a  public  statute,  .  .  .  they  may 
consult  the  original  roll  or  other  official  records."  In  In  re 
Duncan,  supt^a,  the  same  court  held  that  it  might  malf  e  such 
an  investigation,  though  it  was  omitted  by  the  state  court 
which  was  first  called  upon  to  act.  In  Supers  JSamsey  Go.  v. 
Heenan,  supra^  it  was  said  that  the  court,  in  solving  a  ques- 
tion regarding  the  constitutionality  of  a  law,  may  examine 
the  original  bill  as  well  as  the  journal. 

What  has  been  said  clears  the  way  for  the  court  to  exam- 
ine the  original  bills  in  question  in  this  case,  and  the  result 
of  such  an  examination  is  that  they  are  found  to  be  entitled 
the  same  as  the  published  laws,  leaving  no  room  to  say  that 
they  were  not,  at  the  time  of  their  passage,  the  same  in  all 
respects  as  such  published  laws  indicate. 

The  rule,  that  practical  construction  of  a  law  will  be  re- 
garded by  the  court  as  controlling  after  long  acquiescence,  is 
invoked.  That  rule  is  familiar,  and  that  it  may  apply  where 
a  constitutional  question  is  involved.  Dean  v,  BorchseniuSj 
30  Wis.  236.  But  it  has  no  application  to  a  legislative  en- 
actment which,  in  neither  its  literal  sense  nor  its  application 
to  the  subject  it  affects,  is  ambiguous.  In  such  a  case  there 
is  no  room  for  the  operation  of  the  rule  of  practical  con- 
structidn,  or  any  other.  The  act  must  be  taken  to  mean 
what  its  language  obviously  indicates,  regardless  of  the 
length  of  time  that  a  contrary  view  has  obtained.  Trav' 
detff  Ins.  Co.  v.  Fricke,  94  Wis.  258,  265. 

Another  question  is  presented  for  decision,  namely,  Does 
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tbe  legislation  in  question  violate  sec.  23,  art.  lY,  of  the 
constitation,  requiring  that  there  be  but  '^one  system  of 
town  and  county  government,  which  shall  be  as  nearly  uni- 
form as  practicable "  ?  The  suggestion  is  made  that  any 
system  of  county  government  must  include  offices  and  a 
method  of  filling  them,  and  of  compensating  the  incumbents 
for  their  services,  and  that  every  part  of  such  system  is  as 
essential  to  the  whole  and  the  uniformity  thereof  as  any 
other.  There  is  reason  in  that,  and  yet  we  hesitate  to  say, 
at  this  time,  that  it  is  decisive.  The  question  presented  is 
so  important,  as  regards  its  effect  upon  existing  laws  and 
the  future  exercise  of  legislative  power,  as  to  warrant  the 
court  in  omitting  to  solve  it  except  upon  the  fullest  argu- 
ment and  a  necessity  therefor.  That  necessity  does  not  exist 
here,  because  the  conclusion  which  we  have  already  reached 
upon  the  other  branch  of  the  case  is  conclusive  of  the  appeal. 
Whether  such  legislation  as  is  here  questioned  was  contem- 
plated by  the  f  ramers  of  the  constitution,  or  can  be  sustained, 
under  the  requirement  as  to  uniformity  of  county  govern- 
ment, admits,  at  least,  of  very  serious  doubt.  That  sugges- 
tion, probably,  will  be  sufficient  to  admonish  those  who  may 
be  responsible  for  further  legislation  to  accomplish  the  ob- 
ject of  that  we  have  condemned  upon  another  ground,  and 
the  lawmakers  generally,  of  the  importance  of  so  shaping 
their  work  as  to  make  it  conform  to  all  the  constitutional 
checks  upon  legislative  power.  The  mischief  that  may  be 
done  by  want  of  care  in  that  regard,  resulting  in  laws  good 
in  form  but  bad  in  fact, —  laws  that  may  be  recognized  as 
valid  for  a  long  term  of  years  before  coming  under  the 
scrutiny  of  the  court, —  cannot  be  overestimated.  All  must 
understand  that  we  live  under  a  constitutional  government. 
There  is  no  absolute  freedom  of  action  in  any  branch  of  it. 
The  limitations  upon  the  legislative  branch  are  numerous 
and  of  the  highest  importance.  The  legislature  may  go 
through  the  form  of  making  any  kind  of  a  law,  but  unless 
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the  result  stand  the  test  of  those  wise  limitations  which  wis- 
dom dictated  in  our  constitution,  it  must  fail,  regardless  of 
the  consequences.  All  the  mischiefs  that  flow  from  uncon- 
stitutional enactments  lie  at  the  doors  of  those  who  are 
charged  with  the  duty  to  make  laws.  The  benefits  of  the 
system  which  leads  to  that — and  they  are  supposed  to  be 
of  inestimable  value — will  be  in  great  part  lost  by  any  hesi- 
tation in  condemning  a  law  as  void  that  is  manifestly  so,  by 
that  branch  of  the  government  which  is  charged  with  that 
duty. 

By  the  Cbtsrt. —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  directions  to  sustain  the  de* 
murrer  and  for  further  proceedings  according  to  law. 


Mallot,  Bespondent,  vs.  The  Chicago  &  IToETHWBSTEBar 

Bailwat  Company,  Appellant. 

January  9 — February  1, 1901,  * 


LmUaHon  of  aetions:  Notice  of  injury:  Construction  of  statutes:  Pleads  I209 

ing.  ill8 

L  The  piovislon  of  sea  4223,  Stata  189B»  that  no  action  to  reoover  for 
an  injury  to  the  person  shall  be  maintained  unless  within  one  year 
after  the  accident  notice  in  writing  shaU  be  served  on  the  person 
or  corporation  sought  to  be  charged  with  liability,  stating  the  time 
and  place  of  the  injury,  etc.,  is  a  statute  of  limitation  and  does 
not  prescribe  a  condition  precedent  to  the  right  to  sua 

a  Looking  to  the  legislative  purpose,  and  in  order  to  avoid  absurd 
consequences,  the  words  **  shall  be  served,"  in  said  sec.  4222,  Stats. 
18d8,  are  construed  to  mean  "  shaU  have  been  served,"  and  the  re- 
quirement that  notice  be  served  within  one  year  is  hdd  inapplica- 
ble where  the  action  is  commenced  within  that  time. 

a  Although  the  complaint' in  an  action  for  personal  injuries  alleged 
the  giving  of  the  notice  required  by  sec  4222,  Stata  1898,  a  general 
denial  did  not  put  the  defendant  in  a  position  to  rely  upon  the  lim- 
itation as  a  bar  to  the  action,  plaintiff's  cause  of  action  being  comr 
plete  without  such  allegation. 
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4  In  order  to  avail  himself  of  the  defense  of  the  statute  of  limitations 
a  party  must,  in  his  pleading,  either  refer  to  the  statute  or  set  out 
the  facts  showing  that  the  limitation  has  run. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  0.  Ludwig,  Judge.    Affirmed. 

This  action  was  begun  April  6, 1898,  to  recover  damages 
for  injuries  received  by  the  plaintiff  November  14, 1897, 
while  operating  a  switch  in  defendant's  yard,  alleged  to  have 
been  defective  and  out  of  repair.  The  complaint  alleged  the 
giving  of  a  notice  of  injury  on  April  4-,  1898.  The  defend- 
ant answered  this  allegation  by  a  general  denial.  At  the 
trial  the  plaintijQf  made  proof  of  the  accident,  and  introduced 
the  notice  of  injury  in  evidence.  This  notice  is  conceded  to 
be  insufficient  under  Stats.  1898,  sec.  4222.  A  motion  for 
nonsuit  was  denied.  The  defendant  then  asked  permission 
to  amend  its  answer  by  setting  up  the  statute  of  limitations, 
which  was  also  denied.  The  jury  returned  a  special  verdict 
assessing  plaintiff's  damages  at  $1,000,  for  which  amount 
judgment  was  duly  entered,  and  from  which  defendant  takes 
this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Edward  M.  Hyzer. 

For  the  respondent  there  was  a  brief  by  Timlin^  OlicJcs- 
man  dk  Conway^  and  oral  argument  by  W,  H.  Timlin. 

Bardeeij,  J.  Sec.  4219,  Stats.  1898,  provides  that "  thd 
following  actions  must  be  commenced  within  the  periods 
respectively  hereinafter  prescribed  after  the  cause  of  action 
has  accrued."  Sec.  4222  limits  the  time  for  the  commence- 
ment of  an  action  to  recover  damages  for  an  injury  to  the 
person  to  six  years.  It  also  contains  a  provision  as  follows : 
<'  No  action  to  recover  damages  for  an  injury  to  the  person 
shall  be  maintained  unless,  within  one  year  after  the  hap- 
pening of  the  event  causing  such  damage,  notice  in  writing, 
signed  by  the  party  damaged,  his  agent  or  attorney,  shall 
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be  served  .  •  •  stating  the  time  and  place  where  snoh 
damage  occurred  .  •  .  and  that  satisfaction  therefor  is 
claimed  of  such  person  or  corporation."  This  statute  was 
under  consideration  in  the  recent  case  of  Meisenheimsr  v. 
KeUaggy  106  Wis.  30.  Among  the  grounds  urged  against 
the  sufficiency  of  the  complaint  was  that  the  notice  of  in- 
jury set  forth  therein  was  not  sufficient,  and  that  such  notice 
was  a  condition  precedent  to  the  cause  of  action.  This  con- 
tention was  distinctly  overruled  on  the  ground  that  the 
cause  of  action  was  one  that  existed  at  common  law,  ezist- 
Ing  independent  of  statute,  and  that  the  requirement  of 
notice  simply  set  a  new  limit  within  which  a  certain  step  nec- 
essary to  enforce  the  right  of  action  must  be  exercised.  In 
other  words,  the  statute  was  one  of  limitation,  and  not  a 
condition  precedent  to  the  right  to  sue.  Oatzow  v.  Buening^ 
106  Wis.  1.  It  necessarily  follows  therefrom  that  an  allega- 
tion of  notice  to  the  party  who  caused  the  injury  was  not 
essential  to  the  cause  of  action  stated.  tN'either  allegation 
nor  proof  of  service  of  such  notice  being  necessary  to  the 
plaintiffs  right  to  maintain  his  action,  a  statement  in  the 
complaint  of  the  giving  of  such  notice,  and  a  denial  in  the 
answer,  presented  no  issue  fatal  to  the  plaintiflf's  recovery. 
The  cause  of  action  was  complete  without  such  allegation, 
and  a  mere  denial  of  it  did  not  put  the  defendant  in  posi- 
tion to  rely  upon  the  limitation  as  a  bar  to  the  action.  It 
has  long  been  the  rule  of  pleading  that  a  party  relying  on 
the  statute  of  limitations  must  plead  it,  or  he  cannot  avail 
himself  of  that  defense.  Either  the  statute  must  be  referred 
to,  or  the  facts  showing  the  limitation  has  run  must  be  set 
out,  in  the  pleading,  or  it  is  waived.  Lockhart  v.  Fessenich^ 
58  Wis.  688.    See,  also,  Orton  v.  Noorum^  25  Wis.  672. 

There  is,  however,  another  reason  why  this  judgment  must 
stand.  The  accident  occurred  November  14,  1897.  The 
action  was  begun  April  6, 1898.  If  the  statute  is  considered 
to  apply  to  actions  begun  within  one  year  after  the  accident, 


82  SUPKEME  COUET  OF  WISCONSIN.         [109 

Malloy  vs.  The  Chicago  ft  Northwestern  R.  Co. 

^— ^—  ■  ■  ■         i-i-^ 

we  have  the  absard  result  of  a  limitation  running  against  a 
canse  of  action  after  suit  has  been  commenced  to  enforce  it. 
It  is  a  cardinal  rule  of  construction  that  the  courts  may  and 
should  look  into  so  much  of  the  intent  of  the  act  as  is  dis- 
coverable from  its  words  and  from  the  permissible  surround- 
ings. Eishop,  Written  Laws,  §  76.  The  interpretation  should 
lean  strongly  to  avoid  absurd  consequences.  Id.  §  82;  Jef- 
fersonviUe  v.WeemSy  6  Ind.  547;  Oomm.  v.  Lormg^  8  Pick. 
370 ;  Henry  v.  Tilson^  17  Vt.  479.  The  court  should  also 
consider  the  legislative  purpose,  and  keep  steadily  in  view 
**  the  mischief  to  be  cured."  McCaul  v.  Thayer ^  70  Wis.  138; 
State  ex  rd,  Heiden,  v.  Byan,  99  Wis.  123.  Prior  to  the  en- 
actment of  this  statute  a  person  suffering  injury  to  his  per- 
son had  full  six  years  to  commence  his  action,  and  he  was 
not  required  to  give  any  notice  of  his  intention.  The  neces- 
sity of  notice  arose  from  the  fact  that  many  claims  were 
being  prosecuted  after  long  delays,  when  witnesses  had  dis- 
appeared or  the  circumstances  were  forgotten,  and  the  means 
of  evidence  had  been  lost  or  destroyed.  Instances  arose 
when  the  defendant  was  put  to  a  great  disadvantage  by 
&iiure  to  preserve  evidence,  death  of  witnesses,  or  change  in 
the  physical  features  surrounding  the  accident.  This  was 
undoubtedly  "  the  mischief  to  be  cured."  Unquestionably, 
the  legislative  purpose  was  to  require  the  injured  party  to 
inform  the  other  within  a  reasonable  time,  fixed  at  one  year, 
of  his  intention  to  hold  him  responsible.  If  he  did  so,  then 
he  might  commence  his  action  any  time  within  six  years.  If 
he  did  not,  then  his  right  would  be  forfeited.  The  primary 
purpose  seems  to  have  been  that  notice  should  be  given  to 
afford  the  defendant  an  opportunity  to  investigate  the  cir- 
cumstances before  they  got  stale,  and  to  preserve  evidence 
for  his  defense.  It  had  no  bearing  upon  the  right  of  action, 
beyond  being  a  mere  limitation,  and  as  affecting  the  remedy. 
If  by  the  commencement  of  an  action  the  defendant  is  ad- 
vised of  all  the  facts  which  were  considered  essential  in  a 
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notice,  the  giving  of  snch  notice  after  suit  brought  would 
seem  to  be  an  idle  ceremouy.  It  would  have  no  gravity,  be- 
yond the  mere  fact  that,  by  a  literal  construction,  the  act 
required  it.  To  apply  it  to  suits  commenced  within  the 
year,  and  say  that  such  an  action  is  barred  after  it  has  been 
commenced,  dignifies  the  requirement  into  a  coudition  pre- 
cedent, when  in  fact  it  is  one  of  limitation.  IS^o  such  absurd 
result  can  be  tolerated,  if  by  a  permissible  legal  construction 
it  can  be  avoided.  A  statute  of  limitations  cannot  run  against 
an  action  after  it  has  been  commenced.  To  avoid  absurd  or 
injurious  consequences,  courts  frequently  construe  words  in 
some  other  tense  than  used  in  the  act.  Thus,  in  Maysville 
cfe  L.  R,  Go.  V.  Herrichi  13  Bush,  122,  the  words  "  shall  come  " 
were  construed  as  equivalent  to  "shall  have  come."  In 
Ruffierford  v.  OreerCB  Heirs^  2  Wheat.  196,  the  words  "shall 
be"  were  construed  to  mean  "is."  An  application  of  these 
rules  to  the  statute  in  question,  construing  the  words  "shall 
be  served  "  to  mean  "  shall  have  been  served,"  would  relieve 
it  of  the  objection  urged,  and  still  preserve  the  evident  pur- 
pose of  the  legislature. 
By  the  Court. —  The  judgment  is  affirmed. 


Eanb,  Administrator,  Bespondent,  vs.  Hebmait^  imp.,  Ap- 
pellant. 

Janvary  9  —  February  1, 1901, 

Conimcta:  Cfuaranty:  Beteane  of  one  guarantor:  Alteration  ofjpromia- 

8ory  note:  Implied  consent. 

Several  stockholders  of  an  embarrassed  corporation,  being  guarantors 
of  its  indebtedness  to  a  large  amount,  made  an  agreement  among 
themselves  by  which  one  of  them,  C,  in  consideration  of  his  in- 

,  cumbering  certain  of  his  private  property  as  security  for  a  portion 
of  said  debts,  was  to  be  released  from  liability  upon  anotl^er  por- 
Vou  109  —  3 
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tion,  including  a  negotiable  promissory  note  not  yet  due,  but  the 
ultimate  loss  sustained  by  the  failure  of  the  company  to  pay  its 
debts  was  to  be  shared  equally  by  the  guarantora  Thereafter, 
with  the  consent  of  the  payee,  C's  name  was  erased  from  the 
guaranty  on  said  note.  Held  that,  even  if  the  other  guarantors 
did  not  expressly  assent  to  such  physical  erasure  of  C's  name,  yet 
such  assent  should  be  implied  from  the  other  terms  of  their  agree- 
ment, and  the  alteration  of  the  note  did  not,  therefore,  release 
them  from  liability  thereon. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwio,  Judge.    Affii^med, 

In  July,  1893,  the  appellant,  together  with  Cook,  Hyde, 
Hadfield,  and  Brand,  were  interested  as  stockholders  in  the 
Gothenburg  Water  Power  &  Investment  Company,  which 
was  in  embarrassed  circumstances.  They  were  liable,  all  or 
some  of  them,  upon  about  $200,000  of  indebtedness  of  that 
company,  including  a  negotiable,  undue  note  of  $8,000  to 
A.  L.  Kane,  upon  which  was  a  guaranty  of  payment  signed, 
in  the  following  order,  by  A.  H.  Hadfield,  Cook  &  Hyde, 
Henry  Uerman^  and  M.  H.  Brand.  A  conference  was  had 
as  to  a  method  of  providing  for  this  mass  of  indebtedness, 
so  that  its  enforcement  should  not  bring  ruin  upon  the  in- 
dividuals as  well  as  upon  the  corporation.  As  a  part  of  that 
negotiation,  it  was  arranged  that  Mr.  Cook,  one  of  the  firm 
of  Cook  &  Hyde,  would  incumber  certain  private  property 
of  his  own  as  security  for  those  debts,  excepting  about 
$42,000  worth,  whicli  included  the  note  in  question ;  he  in- 
sisting that  the  firm  name  had  been  signed  to  the  guaranty 
of  that  note  without  his  consent  or  approval.  It  was  ac- 
cordingly arranged  and  agreed  by  all  of  the  guarantors  to 
that  note  that  Mr.  Cook,  in  consideration  of  making  the  se- 
curity aforesaid,  should  be  released  from  liability  upon  the 
$42,000  in  question.  Thereafter,  in  July,  1893,  a  written 
agreement  was  entered  into  between  the  parties,  reciting 
the  above-mentioned  indebtedness  in  detail,  the  liability  of 
the  several  parties  thereon,  the  mortgaging  of  the  property 
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of  the  corporation,  and  the  furnishing  of  security  by  Cook, 

and,  as  an  additional  recitation  and  agreement,  contained 

the  following: 

"  Whereas,  it  has  been  agreed  between  the  parties  hereto 
that  the  said  Cook  shall  be  released  from  his  indorsement 
upon  certain  of  said  liabilities  amounting  in  all  to  the  sum 
of  $42,000,  but  notwithstanding  such  release  it  is  understood 
and  agreed  that  in  adjusting  between  the  parties  hereto  the 
losses,  if  any  arise,  by  reason  of  the  inability  of  the  said 
Gothenburg  Company  to  pay  its  said  debt  represented  by 
said  notes,  or  any  part  thereof,  that  the  parties  hereto  shall 
stand  upon  an  equal  footing,  and  shall  pay  each  one  fifth  of 
the  ultimate  loss  sustained  by  reason  of  the  failure  of  said 
company  to  pay  its  debt  or  any  part  thereof:  Now,  there- 
fore, this  indenture  witnesseth  that  the  said  Herman  is  to 
relieve  the  said  Cook  from  indprsements  upon  the  following 
notes,  that  is  to  say : 

Cliarles  Friend $20,000 

G.P.Sanborn 3.000 

George  EUis 6.000 

MakinginaU |29,000 

*'  That  the  said  Brand  is  to  relieve  said  Cook  from  his  in- 
dorsements on  the  following  notes,  that  is  to  say: 

A.  L.  Kane $8,000 

James  A.  Bryden 5,000 

MakinginaU $18,000 

"And  arrange  to  take  up  said  notes  so  that  the  said  Cook 
shall  be  relieved  of  all  liability  thereon." 

This  was  followed  by  the  further  agreement  that  the  par- 
ties should  share,  as  between  themselves,  in  specified  pro- 
portion, any  sums  which  they  were  compelled  to  pay,  and 
that  the  agreement  was  merely  for  the  purpose  of  enabling 
the  parties  to  adjust  the  amount  of  their  liability  on  said  in- 
debtedness between  themselves,  and  that  it  was  not  to  oper- 
ate in  any  way  as  a  promise  in  favor  of  any  creditor  of  said 
company.  Thereafter,  without  specific  knowledge  of  the 
appellant,  Herman^  Brand,  who  had  agreed  to  relieve  Cook 
from  liability  upon  the  Kane  note,  procured  the  consent  of 
Kane  that  Hyde,  Cook's  partner,  might  erase  the  firm  name 
of  Cook  &  Hyde  from  the  guaranty  on  that  note,  which  was 
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accordingly  done  by  drawing  a  pen  through  it,  and  the  name 
of  Hyde  then  added  to  the  signers  of  the  guaranty.  The 
note  was  in  this  condition  when  offered  in  evidence.  As  to 
whether  or  not,  in  the  arrangement  for  the  release  of  Cook 
from  certain  liabilities,  it  was  expressly  agreed  and  con- 
sented to  that  his  name  should  be  physically  stricken  from 
the  guaranty,  there  was  conflict  of  evidence.  The  note  was 
never  paid,  and  this  action  was  brought  thereon  against  the 
corporation  and  all  of  the  signers  of  the  guaranty.  Yerdict 
was  directed  in  favor  of  the  plaintiff  against  all  of  the  de- 
fendants except  Cook,  from  judgment  whereon  the  defend- 
ant Herman  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  QuarleSj  Spence  c&  Quarles.  They  contended,  mter  cUia^ 
that  whether  consent  to  the  erasure  was  to  be  implied  from 
the  written  agreement  was  a  question  depending  upon  ex- 
trinsic facts  and  should  have  been  left  to  the  jury.  Bar- 
reda  v,  SUsbee^  21  How.  146-168;  lasigi  v,  Brown^  17  How. 
182;  StoopB  V.  Smith,  100  Mass.  63-66;  Thompson,  Trials, 
§§  1072, 1073,' 1082,  subd.  2,  1098;  West  v.  Smith,  101  U.  S. 
263-270;  1  Greenl.  Ev.  §  277;  Holmeav.  Montauk  S,  Go.  93 
Fed.  Rep.  731,  735 ;  Sheehy  v.  Buffxj,  89  Wis.  6. 

For  the  respondent  there  were  separate  briefs  by  George 
Z.  WiUiamSy  attorney,  and  WinMer,  Flanders,  Smith,  Bot* 
turn  (&  Vilas,  of  counsel,  and  oral  argument  by  Mr.  Will- 
iams and  Mr.  J.  G.  Inlanders. 

Dodge,  J.  The  appellant's  contention  is  that  although 
he,  in  common  with  the  other  guarantors,  consented  to  the 
release  of  defendant  Cook  from  liability  upon  the  note  in 
suit,  he  did  not  consent  to  the  physical  erasure  of  Cook's 
name  therefrom,  and  that  the  promissory  note  and  guaranty 
thereof,  when  offered  in  evidence,  presented  upon  its  face  a 
material  alteration,  and  could  not  properly  have  been  re- 
ceived, nor  could  it  serve  as  a  basis  of  recovery  in  an  action 
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predicated  thereon.  There  is  no  substantial  controversy 
that  all  the  parties  did  agree  that  Mr.  Cook  should  be  re- 
leased upon  this  note  and  guaranty.  That  is  evidenced  by 
the  oral  testimony  as  to  the  verbal  agreements,  and  by  the 
recitation  in  writing  of  the  existence  of  such  an  agreement. 
The  situation  disclosed  was  that  of  several  individuals  un- 
dertaking, each  separately,  to  finance  and  provide  for  a 
considerable  volame  of  indebtedness  in  the  midst  of  the 
panic  period  in  July,  1893,  at  a  time  when  the  presence  of 
ostensible  liability,  or  liability  for  which  one  might  be  re- 
quired to  respond,  although  he  had  a  perfectly  good  claim 
on  others  for  reimbursement,  might  be  a  very  serious  ob- 
stacle to  his  plans  for  carrying  and  providing  for  that  which 
he  in  fact  ought  to  pay.  So  that  the  extinction  of  Cook's 
even  ostensible  liability  must  have  been  well  understood  to 
be  very  material  to  him  by  all  of  the  parties  to  that  nego- 
tiation, including  the  appellant.  Again,  the  idea  involved 
in  the  release  was  not  extinguishment  as  among  themselves 
of  so  much  of  Mr.  Cook's  share  of  the  liabilities  which  all 
had  assumed  for  the  corporation,  because  the  parties,  ex  in- 
dustriaj  entered  into  a'  stipulation  as  to  how  they  would 
divide  among  themselves  all  such  liability  as  feU  upon  them 
r^pectively.  The  expression  "  release  "  must  therefore  have 
been  used  by  the  parties  with  reference  to  the  particular  in- 
strument, and  must  have  intended  release  of  the  specific  lia- 
bility to  the  creditor^  in  order  to  accomplish  the  purposes 
which  they  all  had  in  mind.  How  did  they  intend  that 
such  result  be  attained?  It  appears,  and  was  of  course 
known  to  all  parties,  that  the  instrument  held  by  Kane,  and 
guaranteed  by  the  several  defendants,  was  a  negotiable 
promissory  note,  still  having  some  three  months  to  run.  It 
was  therefore  liable  on  any  day  to  reach  the  hands  of  an 
innocent  holder  for  value,  who  would  have  the  right  to  en- 
force it  according  to  the  very  words  thereof,  regardless  of 
any  agreement  either  among  the  guarantors  or  between 
the  guarantors  and  the  creditor,  Mr.  Kane.    There  was 
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therefore  no  way  possible  to  accomplish  the  parpose,  and  to 
release  Mr.  Cook  from  the  peril  of  being  called  on  to  pay 
that  note,  except  by  alteration  of  the  instrument  itself, 
either  by  striking  bis  name  from  the  list  of  guarantors,  or 
by  some  other  alteration  which  should  declare  his  nonlia- 
bility. It  is  therefore  an  irresistible  conclusion,  from  the 
agreement  which  the  parties  confessedly  made  for  the  re- 
lease of  Mr.  Cook  from  this  note,  that  they  contemplated 
and  authorized  such  acts  as  would  effectuate  that  release; 
and,  although  there  is  conflict  of  evidence  as  to  whether  the 
physical  erasure  of  Cook's  name  was  expressly  assented  to, 
we  are  constrained  to  hold  that  assent  thereto  was  given 
by  implication  from  the  other  terms  of  that  agreement. 

Of  course,  as  a  result  of  this  view,  the  paper,  when  offered 
in  evidence  with  the  explanation,  though  altered,  was  shown 
to  have  been  altered  by  the  consent  of  the  appellant,  and 
was  admissible  in  evidence,  and  such  alteration  had  no  ef- 
fect to  discharge  him  from  liability  thereon.  The  trial 
court,  therefore,  was  right  in  directing  a  verdict  for  tlie 
plaintiff  as  against  this  appellant. 

By  the  Court, —  Judgment  aflSrmed. 


Aschermann,  Respondent,  vs.  Hart  and  another,  Garnishees, 

Appellants. 

January  9  —  February  i,  1901, 

Oamishment:  Agreement  to  pay  debts  of  another:  Election  to  sue  orig- 
inal debtor. 

In  consideration  of  the  rescission  of  an  oral  contract  by  which  parents 
had  sold  a  hotel  and  its  equipment  to  their  son,  and  of  the  return 
to  them  of  the  property  with  the  improvements  made  by  the  son, 
the  parents  agreed  to  pay  the  debts  of  the  son  incurred  in  the 
business.  A  creditor  of  the  son  elected  to  sue  him,  and  garnished 
the  parents.  Held^  that  thereby  the  unpaid  purchase  money  in  the 
hands  of  the  garnishees  became  due  to  the  principal  defendant^ 
and  hence  was  subject  to  garnishmenL 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

This  is  an  appeal  from  judgment  against  the  appellants  in 
a  garnishee  proceeding.  The  respondent,  Aschermann^  was 
A  creditor  of  one  Charles  P.  Hart  in  the  sum  of  $472,  and 
brought  action  thereon  April  15,  1897.  At  the  same  time 
he  garnished  the  appellants,  Peter  Hart  and  Anna  Hart^  who 
denied  all  liability,  and  the  respondent  took  issue  upon  such 
deniaL  Judgment  was  obtained  against  the  main  defendant 
February  27, 1899,  for  the  amount  of  the  debt,  with  interest 
and  costs,  amounting  in  all  to  $553.22,  and  thereafter  the 
garnishee  action  was  tried  before  the  court  without  a  jury. 
The  trial  court  found  as  facts,  in  substance,  that  the  gar- 
nishees are,  and  for  many  years  have  been;  husband  and 
wife;  that  Anna  Hartj  in  the  spring  of  1893,  owned,  and  for 
twenty  years  prior  thereto  had  owned,  a  certain  hotel  prop- 
.erty  in  Milwaukee,  and  that  for  about  twenty-five  years 
prior  to  the  spring  of  1893  the  garnishees  together  had  con- 
ducted a  hotel  business  therein  in  the  name  of  Peter  ITart^ 
deriving  their  livelihood  out  of  said  hotel  business;  that  in 
the  spring  of  1891,  Anna^  with  the  consent  of  Peter^  leased 
the  hotel  property,  with  its  equipments,  to  the  main  defend- 
ant (who  is  a  son  of  Peter^  but  not  of  Anna\  who  occupied 
the  same  as  tenant  until  the  spring  of  1893;  that  in  March, 
1893,  Charles  purchased  of  Atma^  with  the  consent  of  Peter ^ 
the  hotel  property,  and  all  the  furniture  and  personal  prop- 
erty in  it,  for  $33,000,  paying  $2,200  down,  and  agreeing  to 
pay  interest  on  the  balance  in  monthly  instalments,  as  well 
as  the  taxes  and  insurance,  and  went  into  possession  thereof, 
and  so  remained  up  to  March  1, 1897,  making  many  valuable 
improvements  on  the  property,  and  refurnishing  the  same; 
that  this  arrangement  was  by  parol,  no  deed  being  executed ; 
that  in  February,  1897,  Charles  being  in  default  in  several 
payments  of  interest  and  unable  to  carry  on  the  business 
successfully,  it  was  agreed  between  Charles  and  the  gar- 
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nishees  that  the  sale  should  be  rescinded,  the  real  and  per- 
sonal property  should  be  returned  to  the  garnishees,  and  that 
in  consideration  of  the  return  of  the  property,  including  the 
improvements  made  by  Charles,  the  garnishees  each  agreed 
with  Charles  to  pay  his  debts  incurred  in  the  business;  that 
the  plaintiff's  debt  was  one  of  the  debts  incurred  in  the 
business;  and  that,  therefore,  the  garnishees  were  indebted 
to  the  main  defendant  in  an  amount  exceeding  the  plaintiff's 
judgment,  and  were  liable  as  garnishees,  and  judgment  was 
ordered  and  rendered  holding  them  liable.  Exceptions  were 
duly  taken  to  nearly  every  sentence  of  the  findings. 

For  the  appellants  there  was  a  brief  by  Herbert  J.  Piper 
and  Jared  Thxyirvpson^  Jr.^  and  oral  argument  by  Mr.  T/vomp- 
son, 

C.  A.  KoeffleTj  Jr.^  tor  the  respondent. 

WiNSLow,  J.  If  the  facts  are  as  found  by  the  trial  court, 
the  judgment  against  the  garnishees  must  be  aflSrmed.  The 
facts  so  found  are,  in  brief,  that  the  garnishees,  in  consid- 
eration of  the  return  to  them  of  the  real  and  personal  prop- 
erty held  by  Charles,  and  the  rescission  of  the  contract  of 
sale,  agreed  to  pay  all  of  the  debts  of  Charles  incurred  in 
the  business,  of  which  the  plaintiff's  debt  was  one.  The 
plaintiff  declined  to  collect  his  debt  from  the  garnishees, 
but  elected  to  sue  the  original  debtor;  thereby  the  unpaid 
purchase  money  in  the  hands  of  the  garnishees  became  due 
to  Charles,  and  hence  was  subject  to  garnishment.  Greene 
(&  Button  Co.  V.  Hemington,  72  Wis.  648.  We  have  exam- 
ined the  evidence,  and  find  it  sufficient  to  sustain  the  find- 
ings of  the  trial  court.  There  was  much  dispute,  but  it  cer- 
tainly cannot  be  held  thait  the  findings  are  against  the  clear 
preponderance  of  the  evidence.  We  have  found  no  other 
questions  of  sufficient  importance  to  justify  a  discussion  of 
them. 

£y  the  Court. —  Judgment  affirmed. 
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BuLLEN,  Bespondent,  vs.  Milwaukeb  Trading  Company,  Y09 41 

imp.,  Appellant.  118      •s^o 

January  9^February  1, 1901,  109  41 

115  '589 

(1)  Trial:  Submission  of  issues:  Immaterial  error,    (2-4)  Corporations:       .  _ 

Contracts:  Ultra  vires:  Authority  of  officers:  Promissory  notes, 

L  If  all  the  issues  of  fact  raised  by  the  pleadings,  that  are  contro 
Terted  on  the  evidence,  are  submitted  to  the  jury  for  determina- 
tion,  the  omission  to  submit  other  issues  is  not  reversible  error. 

2l  If  a  -penon,  acting  in  good  faith,  contract  with  a  corporation  upon 
the  strength  of  the  apparent  authority  of  those  acting  in  its  be-  . 
half,  and  the  corporation  receive  the  benefit  of  the  contract,  it  is 
bound,  regardless  of  whether  its  agents  had  actual  authority  in  the 
preniises  or  the  contract  was  within  the  scope  of  its  corporate  powers. 

Z,  If  the  oflScers  of  a  corporation,  who,  customarily,  are  empowered  to 
act  in  its  behalf,  execute  a  promissory  note  in  its  name,  and  cause 
such  execution  to  be  authenticated  by  the  corporate  seal,  the  pres- 
ence of  such  seal  upon  the  instrument  carries  with  it  prima  facie 
proof  of  authority  in  fact  to  execute  the  paper. 

4  If  a  corporation,  by  its  officers  having  apparent  authority  to  do  so, 
execute  an  instrument  in  the  form  of  a  promissory  note,  cause  the 
same  to  be  indorsed  by  the  payee,  transfer  it  to  a  third  person, 
taking  therefor  a  check  payable  to  the  order  of  the  treasurer  of  the 
corporation, —  which  check  is  delivered  to  such  treasurer  as  the 
proper  custodian  of  corporate  property  of  that  kind, — and  the  check 
is  duly  presented  for  payment  and  paid,  the  proceeds  of  the  note 
must  be  regarded  as  having  reached  the  corporation,  regardless  of 
whether  its  officers  had  actual  authority  in  the  matter  or  not,  or 
what  subsequently  became  of  such  proceeds 
[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Obren  T.  Williams,  Judge.     Affirmed, 
Action  to  recover  on  a  note  of  which  the  following  is  a  copy: 

"$1,500.00.  Milwaukee,  Wis.,  Aug.  28th,  1896. 

"  One  year  after  date  Milwaukee  Trading  Campari?/  prom- 
ises to  pay  to  the  order  of  Win.  J.  Morgan  &  Co.,  at  their 
office,  411,  4th  floor,  Pabst  Bldg.,  fifteen  hundred  and  no- 
lOOths  dollars,  value  received,  with  interest  at  the  rate  of 
7  per  cent,  per  annum. 

"Milwaukee  Tkading  Co.        [Corporate  Seal.] 

"  By  Fred  Bjorquist,  Pres. 
"  By  Win.  J.  Morgan,  Secy." 
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The  complaint  contained  the  necessary  allegations  to  en- 
title plaintiff  to  recover  against  the  maker  and  indorsers  of 
the  instrument  as  negotiable  commercial  paper.  The  answer 
put  in  issue  the  authority  of  the  officers  of  the  corporation 
to  make  the  instrument  and  alleged  that  it  was  made  by  the 
firm  of  Win.  J.  Morgan  &  Co.  as  a  means  of  availing  them- 
selves of  the  credit  of  the  corporation  for  their  own  use; 
that  the  instrument  was  not  negotiable ;  that  no  considera- 
tion was  received  for  it  by  the  corporation ;  and  that  plaint- 
iff took  it  charged  with  knowledge  of  the  facts. 

On  the  trial  plaintiff  produced  -the  note  and  it  was  re- 
ceived in  evidence.  Evidence  was  also  offered  and  received 
showing  that  the  members  of  the  firm  of  Win.  J.  Morgan  & 
Co.  owned  all  of  the  stock  of  the  corporation  except  two 
shares;  that  its  financial  operations  were  wholly  conducted 
through  the  firm;  that  the  members  of  the  firm  were  direct- 
ors of  the  corporation ;  that  they  were  accustomed  to  manage 
the  corporate  business  as  if  it  were  theirs  exclusively;  that 
they  used  the  corporate  name  as  a  cover  for  their  private 
operations ;  that  such  was  the  real  purpose  of  the  corpora- 
tion, that  is,  that  it  was  an  organization  designed  to  enable 
Win.  J.  Morgan  &  Co.  to  do  business  under  a  corporate  name ; 
that  they,  as  officers  of  the  corporation,  were  accustomed 
to  make  notes  and  then  to  negotiate  them  as  the  firm  of 
Win.  J.  Morgan  &  Co.  when  the  corporation  needed  moneys 
passing  the  proceeds  to  its  credit  in  an  account  between  it 
and  the  firm,  and  charging  it  with  the  money  paid  out  in 
the  business  done  by  them  in  its  name ;  that  the  note  sued 
on  was  negotiated  with  one  Ilaskins,  he  giving  his  check 
therefor,  payable  to  the  corporation,  which  check  was  de- 
livered to  the  secretary  and  treasurer  of  the  corporation, 
and  was  by  him  realized  on,  the  money  being  credited  as 
usual  to  the  corporation  in  the  account  of  Win.  J.  Morgan 
&  Co.  with  it. 

There  was  further  evidence  tending  to  show  that  a  settle- 
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ment  was  made  between  Win.  J.  Morgan  &  Co.  and  the  cor- 
poration in  which  the  latter  received  the  full  benefit  of  the 
proceeds  of  the  note.  There  was  further  evidence  from 
which  defendant  claimed  that  when  the  note  was  negotiated 
the  corporation  was  not  indebted  to  Win.  J.  Morgan  &  Co., 
and  that  there  never  was  any  legitimate  indebtedness  on 
the  part  of  said  firm  against  the  corporation  upon  which  the 
credit  of  the  proceeds  of  the  note  could  have  been  applied. 
There  was  no  evidence  showing  that'plaintiff  and  his  assignor 
did  not  obtain  the  instrument  sued  on  for  value  before  due 
and  without  notice  of  any  infirmity  therein. 

At  the  close  of  the  evidence  plaintiflf's  counsel  moved  the 
court  for  the  direction  of  a  verdict  in  his  favor,  which  was 
denied.  Thereupon,  at  the  request  of  counsel  for  the  cor- 
poration, the  court  submitted  the  cause  to  the  jury  to  de- 
termine whether  it  received  value  for  the  note.  The  result 
.  was  a  finding  in  plaintiff's  favor,  upon  which  judgment  was 
rendered  for  the  full  amount  due  upon  the  note  according 
to  its  terms,  with  costs.  From  that  judgment  this  appeal 
was  taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Turjier^  Pease  dh  Turner. 

A.  B.  May,  for  the  respondent. 

.  Mabshall,  J.  Several  questions  are  discussed  in  the  brief 
of  counsel  for  appellant,  the  solution  of  which  is  not  neces- 
sary to  a  determination  of  this  appeal,  because  if  the  one 
submitted  to  the  jury  was  properly  answered,  the  fact  found 
is  conclusive. 

It  is  said  that  all  the  material  issues  were  not  submitted 
to  the  jury.  Thei'e  is  no  reversible  error  in  that  if  all  the 
issues  of  fact  on  the  pleadings,  that  Avere  controverted  on 
the  evidence,  were  so  submitted.  Weisel  v,  Spence,  59  Wis. 
301;  Stririgham  v,  Cook^  75  Wis.  589;  Baxter  v,  0,  cfe  iV.  W. 
li.  Co.  104:  Wis.  307,  312.    The  issue  that  counsel  suggests 
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was  improperly  omitted  from  the  submission  to  the  jury,  is 
that  in  regard  to  the  authority  of  the  officers  of  appellant 
to  execute  the  note  in  its  behalf.  On  that  subject  the  evi- 
dence was  all  one  way.  Had  a  question  been  submitted  it 
would  reasonably  have  admitted  of  but  one  answer.  The 
evidence  shows,  without  room  for  reasonable  controversy, 
that  prior  to  the  making  of  the  note  the  business  of  the  cor- 
poration was  customarily  conducted  by  the  persons  who 
pretended  to  act  in  its  behalf  in  the  instance  in  question, 
and  that  such  business  included  the  making  of  instruments 
of  the  kind  in  suit;  that  all  the  affairs  of  the  corporation,  in 
fact,  so  far  as  the  public  was  concerned,  were  intrusted  to 
those  persons  who  composed  the  firm  of  Win.  J.  Morgan  & 
Co.,  and  that  whatever  they  did,  pretending  to  act  for  the 
corporation,  was  always  recognized  as  binding  upon  it.  Under 
such  circumstances  a  corporation  is  bound  by  the  acts  of 
those  whom  it  holds  out  as  its  agents  precisely  the  same  as 
is  a  private  person.  The  idea  that  every  time  a  person 
deals  with  an  officer  of  a  corporation,  or  person  assuming  to 
act  in  its  behalf,  he  must  under  all  circumstances  take  his 
chances  on  whether  such  officer  or  person  has  been  specially 
authorized  in  regard  to  the  matter,  has  no  place  in  the  law 
in  our  day.  Proof  of  apparent  authority  of  a  corporate  offi- 
cer to  contract  in  its  behalf  jprima  facie  establishes  actual 
authority  so  to  do,  and  evidence  of  want  of  sBch  authority 
will  not  relieve  the  corporation  from  the  burden  of  a  con- 
tract made  with  reasonable  reliance  upon  such  apparent 
authority,  if  such  corporation  is  responsible  for  such  appear- 
ance. Ford  V.  IliU,  92  Wis.  188;  McElroy  v.  Minn.  F.  Jl. 
Co.  96  Wis.  317. 

There  is  no  evidence  to  rebut  the  proof  of  apparent  author- 
ity to  execute  the  note.  All  the  indications  from  the  evi- 
dence are  that  such  authority  was  relied  upon,  and  without 
negligence,  by  all  the  peVsons  who  became  interested  in  the 
note.    Again,  the  fact  that  the  note  was  executed  under 
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seal  carried  with  it  prima  fade  appearance  of  authority, 
and  TSizA^Qprirriafacie  proof  thereof,  which  is  not  weakened 
by  any  circumstance  or  evidence  that  appears  in  the  record. 
Thompson,  Corp.  §§  4623,  4624;  McElroy  v.  Minn.  P.  E. 
Co.j  supra. 

There  is  a  further  conclusive  answer  to  the  complaint  that 
the  court  failed  to  submit  the  question  of  the  authority  of 
the  officers  of  the  corporation  to  make  the  note.  The  re- 
quest made  to  the  court  to  submit  the  single  issue  as  regards 
whether  the  corporation  received  consideration  for  the  note 
waived  the  submission  of  any  other  question  of  fact. 

But  it  is  said  the  note  was  issued  without  consideration 
and  came  to  the  possession  of  plaintiff  affected  with  that  in- 
firmity. On  this  branch  of  the  case  it  seems  to  be  conceded 
that  if  the  finding  of  the  jury  is  right  the  judgment  must 
stand,  because  if  the  corporation  received  consideration  for 
the  paper  it  cannot  be  heard  to  deny  liability  thereon  even 
though  its  officers  had  no  authority  to  make  it  and  the  cor- 
poration no  legal  authority  to  empower  them  to  do  it.  The 
doctrine  of  ultra  vires  cannot  be  invoked  by  a  corporation 
for  the  purpose  of  escaping  a  burden  resulting  from  a  con- 
tract so  far  executed  that  the  corporation  has  received  the 
benefit  thereof.  That  most  wholesome  doctrine  is  well  es- 
tablished. John  F.  Farwell  Co.  v.  Wolf,  96  Wis.  10;  Zino 
Gan^bonats  Co,  v.  First  Nat.  Banh^  103  Wis.  125.  Such  doc- 
trine, with  that  other  to  which  we  have  adverted, —  that 
corporations,  like  individuals,  are  bound  by  the  apparent 
authority  of  their  agents  for  which  they  are'  responsible, — 
is  reasonable  and  necessary  to  modern  methods  of  doing 
business.  Without  those  certain  safeguards  it  would  be  im- 
possible to  transact  business  without  intolerable  embarrass- 
ments. If  a  corporation  offends  against  the  law  of  its  crea- 
tion by  a  transaction  so  far  consummated  that  it  has  become 
possessed  of  the  fruits  thereof,  it  cannot  shield  itself  from 
the  consequences  by  the  doctrine  of  ultra  vires.    It  may  be 
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punished  by  the  state  against  whom  the  offense  was  com- 
mitted, but  is  powerless  to  add  to  the  wrong  by  invoking 
the  doctrine  of  tdtra  vires  to  perpetrate  a  fraud  upon  an  in- 
nocent member  of  society.  Again,  if  a  corporation  has 
power  to  contract  as  to  a  particular  matter,  and  is  respon- 
sible for  the  appearance  of  authority  of  a  person  who  as- 
sumes to  act  in  its  behalf  in  that  field,  another  acting  in 
good  faith  may  safely  rely  on  such  appearance;  and  if  it 
is  not  supported  by  authority  in  fact  the  corporation  must 
look  to  its  guilty  agent  for  redress,  the  same  as  an  individual 
under  like  circumstances,  rather  than  that  the  innocent  per- 
son shall  be  made  to  suffer  the  consequences  of  the  wrong. 
It  follows  that  the  finding  of  the  jury,  if  right,  renders  all 
other  questions  immaterial. 

It  is  argued  tljat  the  verdict  is  contrary  to  the  evidence 
because  it  appears  conclusively  that  the  proceeds  of  the  note 
were  absorbed  by  Win.  J.  Morgan  &  Co.  on  the  pretense  of 
crediting  the  same  to  the  corporation;  that  there  was  no 
indebtedness  of  the  latter  upon  which  such  proceeds  could 
have  been  legitimately  applied.  Looking  at  the  record  as 
favorably  as  we  can  for  appellant,  there  is  credible  evidence 
both  ways  on  that  subject,  and  also  evidence  tending  to 
show  that  the  credit  to  the  corporation  actually  entered 
into  a  settlement  between  it  and  the  firm,  in  which  the  cor- 
poration received  the  full  benefit  of  the  note.  In  that  view, 
it  cannot  be  said  but  that  the  verdict  is  supported  by  the 
evidence.  But  let  that  be  as  it  may,  the  evidence  shows 
without  reasonable  controversy  that  the  corporation  re- 
ceived the  proceeds  of  the  note  before  the  same  came  to  the 
hands  of  Win.  J.  Morgan  &  Co.  True,  it  is  said  there  is 
reasonable  ground  for  the  belief  that  the  check  claimed  to 
have  been  received  for  the  note  w^as  used  in  a  transaction 
that  had  no  connection  with  the  paper,  but  we  cannot  un- 
derstand the  evidence  that  way.  It  was  dated  September 
21,  1896,  was  made  by  Haskins,  respondent's  indorser,  and 
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was  for  $1,992.70.  The  diflference  between  the  amount  of 
the  check  and  the  face  of  the  note  is  fully  accounted  for. 
Win.  J.  Morgan  testified  positively,  and  his  evidence  does 
not  seem  to  be  weakened  by  any  other,  that  the  check  rep- 
resented the  proceeds  of  the  note.  It  was  made  payable  to 
the  corporation  and  delivered  to  its  secretary  and  treasurer, 
and  was  by  him  realized  on  as  such  secretary  and  treasurer, 
the  money  being  then  credited  by  him  in  the  account  be- 
tween the  corporation  and  Win.  J.  Morgan  &  Co.  In  that 
situation  it  must  be  said  that  the  proceeds  of  the  note  came 
first  to  the  possession  of  the  corporation  and  that  its  status 
thereby  became  fixed.  If  the  corporate  officers  thereafter 
embezzled  the  money  of  the  corporation  or  converted  it  in 
any  way  to  their  own  use,  that  did  not  change  the  relation 
of  the  corporation  to  the  holder  of  the  note.  As  to  him  it 
received  a  full  consideration  for  the  instruipient.  The  loss 
to  the  corporation,  if  there  was  such  loss,  left  it  bound  to 
pay  the  note  just  the  same.  In  that  aspect  of  the  case, —  and 
in  our  judgment  it  is  the  true  one, —  respondent  was  entitled 
to  a  judgment  upon  the  evidence  as  a  matter  of  law,  and 
the  motion  to  that  efifect  should  have  been  granted  at  the 
close  of  the  evidence. 
By  the  Court. —  The  judgment  is  affirmed. 
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Bu^Mnd  and  wife:  Agreement  to  separate  and  to  assign  insurance  poU 
icy:  Consideration;  Public  policy:  Separate  estate  of  wife. 

1.  An  agreement  between  husband  and  wife  for  voluntary  separation 

is  against  the  legislative  policy  of  this  state  and  is  absolutely  void. 

2.  An  oral  agreement  by  a  husband  to  assign  insurance  policies  to  his 

wife,  which  has  no  consideration  so  far  as  the  husband  is  con- 
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C3rned  except  a  covenant  on  the  part  of  the  wife  to  separate  and 
live  apart,  is  without  a  valid  consideration  and  will  not  be  en- 
forced, even  though  it  has  been  partially  or  imperfectly  executed* 
Sec.  2847,  Stata  1898  (permitting  a  husband  to  assign  a  policy  of 
insurance  to  his  wife),  has  no  application  to  the  question. 
8.  Where  the  wife  in  such  a  case  had  no  property,  an  action  to  en- 
force the  agreement  to  assign  the  insurance  policies  is  not  an  ac- 
tion regarding  her  separate  estate. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

A  demurrer  to  the  complaint  on  the  grounds  that  the 
plaintiff  has  no  legal  capacity  to  sue,  and  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was 
overruled.  The  complaint  is  quite  lengthy,  and  contains 
very  much  irrelevant  and  redundant  matter.  Excluding 
the  rubbish,  the  alleged  cause  of  action  may  be  briefly 
stated  as  follows: 

Plaintiff  and  defendant  are  husband  and  wife,  and  have 
three  children  under  age.  For  more  than  two  years  prior 
to  September,  1897,  defendant  treated  the  plaintiff  in  a  cruel 
and  inhuman  manner,  and  neglected  to  provide  for  his  family, 
and  plaintiff  had  determined  to  begin  an  action  for  divorce. 
About  the  1st  of  September,  1897,  the  plaintiff  and  defend- 
ant agreed,  to  live  separate  and  apart,  and  the  defendant 
thereupon  agreed  to  contribute  sufficient  money  to  support 
his  family,  and  to  make  an  absolute  and  unconditional  as- 
signment to  plaintiff  of  two  policies  of  insurance  on  his  life 
in  the  Northwestern  Mutual  Life  Insurance  Company,  which 
policies  were  clei^r  of  all  claims  except  a  loan  of  $835  from 
the  company  to  the  defendant  Defendant  also  agreed  to 
pay  the  premiums  on  said  policies  and  keep  them  in  force. 
Relying  upon  said  agreements,  plaintiff  refrained  from  com- 
mencing an  action  for  divorce.  The  policies  of  insurance 
were  held  by  the  company  as  security.  About  October,  1897, 
the  plaintiff  was  informed  by  defendant  and  by  an  agent 
of  the  company  that  assignments  had  been  executed.    De- 
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fendant  failed  to  contribate  money  to  support  his  family 
and  pay  the  premiums  on  said  policies.  Plaintiff,  fearing 
that  defendant  would  not  pay  the  interest  on  his  loan,  and, 
supposing  that  the  assignment  to  her  of  said  policies  was 
absolute,  in  February,  1899,  raised  the  money  and  paid  the 
loan  to  the  company,  then  amounting  to  $1,029.93.  The 
policies  and  assignments  were  delivered  to  her,  and  then 
she  learned  that  defendant  had  reserved  the  power  to  make 
choice  of  any  tontine  options  granted  under  the  conditions 
of  said  policies,  and  personally  to  receive  the  benefits  there- 
from, without  the  consent  of  the  assignee;  and,  in  case  of 
the  latter's  death  before  said  policies  became  due,  the  pro- 
ceeds were  to  become  payable  to  defendant's  representatives 
or  assigns.  Upon  receiving  this  information  she  notified  the 
company  of  the  interest  she  claimed  in  the  policies  under 
her  agreement  with  her  husband.  Thereafter  she  demanded 
of  the  defendant  that  he  carry  out  his  said  agreement  and 
make  an  absolute  and  unconditional  assignment  of  said  pol- 
icies, which  he  has  refused  to  do.  She  paid  premiums  on 
said  policies  amounting  to  $78.90.  She  brings  this  action 
against  her  husband  and  the  insurance  company,  and  asks 
that  said  assignments  be  adjudged  to  be  absolute  and  to 
vest  the  beneficial  interest  in  said  policies  in  her,  and  that 
the  company  be  required  to  pay  her  all  sums  due  or  to  be- 
come due  to  her.    The  defendant  Baum  has  appealed. 

Fo¥  the  appellant  there  were  briefs  by  Turner^  Pease  <& 
Turner^  and  oral  argument  by  J.  E.  Turner,  They  argued, 
among  other  things,  that  voluntary  agreements  for  separa- 
tion between  husband  and  wife  are  void  except  under  cer- 
tain conditions.  Evans  v.  Evams^  93  Ky.  610;  Rogers  v. 
Sogers,  4  Paige,  616;  Morgan  v.  Fatten^  17  Hun,  403;  Good- 
win V.  Goodwin^  4  Day,  343;  Pillow  v.  Wade^  31  Ark.  678; 
Van  Order  v.  Vim  Order^  8  Hun,  315;  Kelley  v,  Case^  18 
Hun,  472;  WUaon  v,  Wilson^  1  H.  L.  Cas.  538,  and  cases  cited ; 

GHhertv,  Gilbert^  5  Misc.  (N.  Y.),  555,  and  cases  cited ;  Switzer 
Vou  109—4 
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V.  Swiiser,  26  Orat.  574, 678,  and  cases  cited ;  Collins  v.  Col- 
Una,  98  Am.  Dec.  606;  Beach  v.  Beaoh^  2  Hill,  260,  263; 
But&a/r  V.  ButUar^  67  K  J.  Eq.  645 ;  MiUer  v.  Miller ^  1  N. 
J.  Eq.  891 ;  AspinwaU  v,  AspinwaU,  49  N.  J.  Eq.  302 ;  Beach, 
Mod.  Law  Cont.  §  1544;  Whitney  v.  Whitney^  15  Misc.  (N.  Y.), 
72;  Hungerford  v,  Hungerford^  16  App.  Div.  614;  PoiUon 
V,  PoUlony  29  Misc.  666;  Simpson  v.  Simpson^  4  Dana,  140, 
143;  Stohes  v.  Anderson^  118  Ind.  533,  4  L.  R.  A.  313,  321; 
Henderson  ,v.  Henderson^  48  L.  R.  A.  766;  Friedman  v.  Bier- 
mom^  43  Hun,  387;  Helms  v.  JFranoisotiSy  2  Bland,  Ch.  644, 
20  Am.  Dec.  402;  Jenne  v.  Marble^  37  Mich.  319;  Head  v. 
Heady  3  Atk.  547;  Worrall  v.  Jaoobj  3  Merivale,  268.  Courts 
have  universally  held,  under  statutes  similar  to  ours,  that  a 
contract  for  separation  to  be  valid  must  be  made  through  a 
trustee.  Whitney  v.  Whitney ,  15  Misc.  (N.  T.),  72;  Simp- 
son V,  Simpson^  4  Dana,  140;  Beaeh  v.  Beach,  2  Hill,  260; 
Cropsey  v.  McKinney,  30  Barb.  47,  56 ;  Calhins  v.  Long^  22 
Barb.  97;  Houghton  v.  Mili>um,  54  Wis.  554;  Gdlusha  v. 
Oatmha,  138  N.  Y.  272;  Dcmids  v.  Benedict,  97  Fed.  Rep. 
367;  Hughes  v.  Cuming,  36  App.  Div.  302;  Fox  v,  BaviSj 
113  Mass.  255;  Stephenson  v.  Osborne,  41  Miss.  119;  TaUin- 
ger  v.  MandeviUe,  48  Hun,  152 ;  WUson  v.  Wilson,  1  H.  L. 
Cas.  538;  Schouler,  Husband  &  Wife,  §  483;  Waterman, 
Specific  Performance,  §  42;  Switzer  v.  Switzer,  26  Grat.  574; 
2  Story,  Eq.  Jur.  §  1428,  and  cases  cited ;  Rogers  v.  Rogers^ 
4  Paige,  516;  Hdms  v.  Franciscus,  2  Bland,  Ch.  544;  PinUon 
V.  PoiUon,  29  Misc.  (N.  Y.),  666,  and  cases  cited;  S.  C.  49 
App.  Div.  341. 

For  the  respondent  there  was  a  brief  by  Bloodgood, 
Kemper  <&  Bloodgoodj  and  oral  ailment  by  J.  B,  Kemper. 

Babdben,  J.  Counsel  for  the  respondent  have  relieved  us 
of  any  doubt  as  to  the  ultimate  purpose  of  this  action.  In 
their  brief  they  say,  "  This  is  an  action  to  reform  a  contract 
already  made  so  that  it  will  express  the  true  meaning  and 
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intent  of  the  parties,  which,  by  mistake  and  inadvertence,  it 
failed  to  do."  The  contract  set  oat  in  the  complaint  is  an 
oral  one  between  wife  and  husband,  to  live  separate  and 
apart.  The  wife  agrees  to  nothing  beyond  the  mere  fact  of 
separation.  As  a  part  of  said  agreement,  the  husband  agrees 
to  contribute  money  for  the  support  of  his  wife  and  children. 
This  he  was  legally  bound  to  do  without  any  agreement. 
Another  part  of  the  husband's  agreement  was  to  make  an 
absolute  and  unconditional  assignment  of  certain  insurance 
policies  on  his  life.  This,  it  appears,  he  has  failed  to  do,  and 
it  is  this  part  of  the  agreement  which  is  sought  to  be  en- 
forced in  this  action.  Although  not  distinctly  so  alleged, 
the  plain  inference  is  that  the  parties  were  then  living  to- 
gether as  man  and  wife.  The  question  is  fairly  presented 
for  the  first  time  in  this  court  whether,  under  the  circum- 
stances stated,  an  oral  contract  between  husband  and  wife, 
without  the  intervention  of  a  tru&tee,  to  separate  and  live 
apart,  will  be  enforced. 

An  attempt  is  made  to  separate  the  agreement  to  assign 
the  insurance  policies  from  the  other  branches  of  the  con- 
tract; the  theory  being  that  because  sec.  2347,  Stats.  1898, 
permits  a  husband  to  assign  a  policy  of  insurance  to  his  wife, 
the  imperfect  execution  of  such  assignment  maybe  corrected 
and  enforced  in  a  suit  by  the  wife.  This  statute,  however, 
has  no  application  to  the  question.  We  must  go  back  to  the 
original  contract.  On  the  one  side,  the  wife's  only  agree- 
ment is  to  separate  and  live  apart  from  her  husband.  In 
consideration  thereof  the  husband  agrees  to  contribute  to 
her  support  and  the  support  of  their  children,  and  to  assign 
the  insurance  policies  by  an  absolute  assignment.  He  fails 
to  carry  out  this  agreement.  Will  it  be  enforced  ?  In  op- 
position to  its  enforcement  it  is  said  that  it  is  without  con- 
sideration and  is  void  as  against  public  policy. 

No  similar  question  has  been  decisively  considered  by  this 
court.    The  nearest  approach  to  it  is  the  case  of  Rolette  v. 
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Bolette^  1  Pin.  370,  which  was  an  action  brought  by  the  hus- 
band against  his  wife  and  the  trustee  mutually  chosen,  to 
set  aside  the  deed  of  separation  and  a  bond  and  mortgage 
to  secure  it  given  by  the  husband  to  the  trustee.  The  lat- 
ter contained  provisions  requiring  the  husband  to  pay  the 
wife  an  annuity  quarterly.  The  husband  claimed  that  the 
deed,  bond,  and  mortgage  were  without  any  sufficient  con- 
sideration, and  were  void  as  being  contrary  to  the  policy  of 
the  law  in  relation  to  marriage,  and  against  the  interest, 
order,  and  happiness  of  society.  The  complaint  showed 
that  the  parties  had  been  living  apart  for  some  time  when 
the  deed  and  other  papers  were  executed.  In  discussing 
the  situation  the  court  used  the  following  language :  ^^  The 
deed  herein  set  forth  is  not  a  deed  for  the  separation  of  the 
plaintiff  and  his  wife,  and  which,  as  such,  would  have  been 
obnoxious  to  many  of  the  authorities  cited  by  the  counsel 
for  the  complainant,  but*is  a  deed  for  the  separate  mainte- 
nance of  the  wife,  made  and  entered  into  many  years  after 
the  separation  bad  taken  place."  The  ultimate  conclusion 
was  that  deeds  of  this  kind  were  allowable  and  would  be 
sustained  by  the  court.  This  decision  simply  goes  to  the 
extent  of  holding  that  after  a  separation  has  taken  place 
the  court  will  uphold  a  written  agreement  of  separation  and 
for  the  wife's  support,  when  made  through  the  intervention 
of  a  trustee. 

"When  we  come  to  consider  the  literature  on  this  subject 
and  review  the  multitude  of  cases  in  which  it  has  been  con- 
sidered, we  are  struck  at  once  with  the  lack  of  harmony  of 
opinion,  and  with  the  diversity  of  decisions.  This  may  be 
accounted  for  in  a  measure  by  the  want  of  uniformity  in  the 
laws  regulating  the  marriage  status.  In  England  the  un- 
written law  did  not  permit  the  courts  to  dissolve  a  marriage 
or  separate  the  parties  on  their  consent  or  by  confession  of 
one  of  them.  An  act  of  Parliament  carefully  pointed  out 
for  what  causes  separations  might  judicially  be  permitted. 
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Yet,  by  what  Mr.  Bishop  terms  as  "  one  of  the  most  marvel- 
ous judicial  somersaults  ever  witnessed  in  any  country,"  the 
English  courts  now  permit  the  parties  to  mutually  agree  to 
a  separation  either  identical  with  or  differing  from  the  judi- 
cial one,  as  they  may  prefer,  proceeding  on  a  cause  which 
the  law  allows  or  forbids,  or  on  no  cause,  and  will  enforce 
specific  performance.  1  Bishop,  Marriage,  Div.  &  Sep. 
§§  1263, 1264.  The  binding  nature  of  this  sort  of  bargains 
seenfis  to  have  been  placed  upon  the  ground  that  the  law 
gave  the  wife  the  power  to  bring,  to  defend,  and  to  settle 
divorce 'Suits,  and  therefore  she  can  make  an  agreement 
whereby  such  a  suit  is  avoided.  This  seems  to  be  in  utter 
defiance  of  the  law  which  has  existed  from  the  earliest  times, 
forbidding  the  courts  from  upholding  or  sanctioning  separa- 
tion, in  pats  or  in  court,  except  upon  proof  of  grounds  legally 
defined  and  declared  sufficient.  This  change  of  law  is  justi- 
fied upon  the  ground  that  public  opinion  had  changed  as  to 
the  question  of  public  policy  involved,  and  which  was  by  the 
judges  considered  a  sufficient  justification  for  them  to  change 
the  law.  Bescmt  v.  Wood,  12  Ch.  Div.  605-620.  In  this 
country  such  a  complete  overturning  of  settled  rules  can 
never  be  justified,  except  in  obedience  to  legislative  enact- 
ment. Our  ideas  of  "  public  policy  "  are  such  as  may  be 
gathered  from  the  constitution  and  the  laws  and  the  course 
of  administration  and  decision.  When  the  will  of  the  people 
has  become  crystallized  into  legislative  enactment,  and  a 
given  subject  has  been  surrounded  by  regulations,  limita- 
tion9,  and  restrictions,  the  courts  are  bound  to  consider  them 
as  indicating  a  definite  policy,  and  to  yield  obedience  thereto. 
In  the  practical  administration  of  justice  the  expressed 
will  of  the  people  overrides  and  controls  the  individual  opin- 
ions of  judges,  and  finds  expression  in  decisions  in  harmony 
therewith.  Any  other  course  would  be  revolutionary  and 
in  opposition  to  the  spirit  of  our  form  of  government. 
In  the  different  states  the  laws  regulating  the  marriage 
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status  are  so  diverse  that,  before  giving  credit  or  weight  to 
a  judicial  declsiou  thereunder,  it  becomes  quite  essential  to 
ascertain  the  legislative  policy  which  finds  expression  in  the 
laws  enacted.  Hence  the  citation  of  decisions  from  other 
states  is  of  no  helpful  value  unless  it  can  be  said  that  their 
legal  policy  is  in  harmony  with  our  own.  In  England  in  for- 
mer  times,  and  in  most  of  the  states,  as  well  as  our  own,  the 
doctrine  is  recognized  that  there  are  always  three  parties  to 
a  marriage  contract, —  the  husband,  the  wife,  and  the  state. 
The  reason  is  that  the  state  has  a  special  interest  in  each 
individual  marriage,  and  permits  its  dissolution  only*in  those 
circumstances  and  cases  wherein  it  deems  the  public  interest 
will  not  be  thereby  impaired.  1  Bishop,  Marriage,  Div.  & 
Sep.  §  72.  By  reason  of  this  special  interest,  stringent  laws 
have  been  enacted,  prescribing  the  terms  and  conditions  upon 
which  a  marriage  may  be  contracted,  and  regulating  with 
equal  strictness  the  means  and  grounds  of  its  dissolution. 
Prima/aoiej  therefore,  each  particular  marriage  is  beneficial 
to  the  public,  each  divorce  prejudicial.  From  this  arises  the 
rule  of  law  that  agreements  promotive  of  marriage  are  valid, 
and  those  in  aid  of  separation  and  divorce  are  void.  There 
can  never  be  a  divorce  by  agreement  or  consent  of  parties. 
Without  dissent,  the  courts  unite  in  condemning  all  applica- 
tions for  a  dissolution  of  a  marriage  where  there  is  a  sug- 
gestion of  collusion.  In  harmony  with  the  idea  that  circum- 
stances might  arise  during  cohabitation  rendering  it  unfit 
or  impossible  for  the  parties  to  continue  together  in  the  close 
relation  of  man  and  wife,  the  legislature  has  seen  fit  to  men- 
tion certain  grounds  upon  which  a  separation  from  bed  and 
board  may  be  adjudged.  With  the  wisdom  of  this  legisla- 
tion we  are  not  concerned.  We  must  accept  it  as  the  will 
of  the  people,  and  administer  it  according  to  its  spirit  and 
letter.  The  fact  that  such  legislation  is  to  be  found  on  our 
statute  books  is  a  strong  reason  for  saying  that  it  was  the 
legislative  purpose  that  only  such  separation  shall  be  recog- 
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nized  as  has  received  jadicial  sanction.  It  being  universally 
conceded  that  an  absolute  divorce  will  not  be  granted  upon 
consent  or  agreement  of  the  parties,  there  would  seem  to  be 
equally  as  strong  reason  for  holding  that  an  agreement  for 
separation,  which  is  the  equivalent  of  a  limited  divorce, 
should  not  be  recognized.  In  other  words,  it  is  for  the  courts, 
and  not  the  parties,  to  determine  whether  proper  grounds 
for  a  separation  exist  or  not.  To  uphold  such  agreements 
substitutes  the  will  of  the  parties  for  the  judgment  of  the 
judicial  tribunal  established  by  law  to  decide  such  questions. 
We  need  not  turn  to  other  states  for  precedents.  The  ques- 
tion turns  upon  the  legal  policy  of  this  state,  as  evidenced 
by  legislative  enactments.  An  agreement  for  voluntary 
separation  is  distinctly  against  such  policy,  and  for  that 
reason  must  be  held  to  be  absolutely  void. 

The  agreement  in  question  was  oral,  and  but  partially  ex- 
ecuted. The  usual  form  of  such  bargains  is  by  a  deed  be- 
tween the  husband,  the  wife,  and  a  third  person  acting  as 
her  trustee.  1  Bishop,  Marriage,  Div.  &  Sep.  §  128Q.  We 
need  not  inquire  whether  under  our  statute  the  intervention 
of  a  trustee  is  necessary  or  not.  Admitting,  as  has  been  in 
held  in  some  jurisdictions  {DuUon  v.  Button^  30  Ind.  452), 
that  a  parol  agreement  fully  executed  would  be  recognized 
in  equity,  still  that  rule  does  not  apply  here.  This  action 
is  to  enforce  the  specific  performance  of  a  portion  of  the 
original  agreement, —  an  agreement  having  no  considera- 
tion, so  far  as  the  husband  is  concerned,  farther  than  a  pres- 
ent covenant  on  the  part  of  the  wife  to  separate.  Such  an 
agreement^  we  must  hold,  is  contrary  to  the  legal  policy  of 
this  state,  and  will  not  be  enforced.  It  implied  a  direct  re- 
nunciation of  stipulated  duties, —  a  dereliction  of  those,  mut- 
ual offices  which  the  parties  are  not  at  liberty  to  desert  by 
agreement  between  themselves.  It  substituted  the  will  of 
the  parties  for  the  judgment  of  the  <iourt,  and  involved  the 
assumption  of  a  false  character  in  both  parties,  contrary  to 
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the  marriage  contract  and  subversive  of  the  interests  of  so- 
ciety. The  reason  given  by  the  chancellor  in  Rogers  v. 
Rogers^  4  Paige,  516,  meets  our  approval,  when  applied  to 
the  case  before  us.  When  an  agreement  has  been  made 
after  separation  in  such  a  way  that  it  may  be  enforced,  as 
in  the  liolette  Case^  1  Pin.  370,  the  law  tolerates  it,  but  will 
not  regard  it  with  favor. 

The  assertion  that  this  is  a  suit  regarding  the  separate 
property  of  the  wife  cannot  be  recognized.  It  aflBrmatively 
appears  in  the  complaint  that  she  had  no  property,  but  was 
dependent  upon  her  own  exertions  and  the  help  of  relatives. 
It  is  to  make  these  insurance  policies  a  part  of  her  separate 
property  that  this  suit  is  brought.  To  do  so,  she  must  re- 
vert to  the  original  contract,  which,  as  we  have  seen,  has  no 
binding  force. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  sustain  the  de- 
murrer, and  for  further  proceedings  according  to  law. 
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Thb  Statb  ex  BEL.  Helleb,  Appellant,  vs.  Fcjldneb,  Clerk, 

etc.,  Bespondent. 

Janwary  9 — Febnuiry  1, 190  L 

(1)  Certiorari:   ConduawenesB  of  return,    (2)  Taxation:  Board  of  re- 

view:  Reduction  of  valuation, 

1.  A  return  to  a  writ  of  certiorari  imports  complete  and  absolute  verity 

so  far  as  it  is  responsive  to  the  writ;  and  neither  the  allegations  of 
the  petition  nor  of  the  writ  oan  serve  to  supply  other  facts  merely 
because  they  are  not  traversed  or  otherwise  met  by  the  return. 

2.  Where  no  evidence  under  oath  is  given  or  offered  before  the  board 

of  review  upon  an  application  to  reduce  an  assessment,  the  board 
has  no  power  to  reduce  the  valuation. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Affirmed. 
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This  was  a  writ  of  certiorari  to  review  the  action  of  the 
board  of  review  of  the  town  of  Greenfield,  Milwaukee 
county,  at  their  regular  meeting  in  July,  1897,  in  refusing 
to  lower  the  valuation  of  certain  property  of  the  relator. 
From  the  return  it  appeared  that  such  application  was  made 
and  was  accompanied  by  a  statement  from  the  relator  of  a 
comparison  between  the  values  of  his  premises  and  others, 
asserting  a  relative  overvaluation,  but  that  no  sworn  testi- 
mony was  given  or  offered  upon  the  hearing,  and  that  the 
relator  made  no  request  to  be  sworn  in  giving  his  statement. 
The  application  was  denied.  From  judgment  quashing  the 
writ  relator  brings  this  appeal. 

Oeo.  L.  WiUiamSy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wtnkle?^  Flcm- 
derSj  Smith,  Bottimh  dk  Vilas  and  Henderson  <b  WiUiams, 
and  oral  argument  by  F.  W.  Henderson  and  «/.  G.  Flamders. 

DoDOB,  J.  Notwithstanding  the  settlement  of  a  bill  of 
exceptions  purporting  to  show  what  transpired  at  the  hear- 
ing when  the  order  quashing  the  writ  was  made,  there  still 
exists  considerable  uncertainty  and  confusion  about  the 
grounds  on  which  the  court  made  that  order.  Apparently, 
however,  the  action  was  predicated  on  facts  arising  subse:- 
quent  to  the  return;  such  as  that  the  same  assessment  had 
in  another  action  been  declared  void,  and  a  reassessment 
been  ordered,  and  that  the  assessment  roll  bad,  long  before 
the  hearing,  passed  out  of  the  possession  of  the  respondent, 
the  town  clerk,  or  perhaps  because  of  the  pendency  of  an- 
other action  rendering  unnecessary  the  certiorari  proceeding. 
An  inspection  of  the  return,  however,  renders  it  unnecessary 
to  disentangle  the  somewhat  confused  transactions  which 
led  the  court,  in  the  exercise  of  his  discretion,  to  order  the 
writ  quashed.  That,  of  course,  cannot  prejudice  the  '•elator, 
if  it  appears  by  the  return  that  judgment  of  affirmance  should 
have  been  entered.    State  ex  rel.  Gray  v.  Common  Council  of 
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Oconemowoc^  104  Wis.  622,  628 ;  State  ex  rd.  Cameron  v.  Bob- 
ertSj  87  Wis.  292,  296.  The  facts  to  which  the  court  must 
apply  the  law  in  reaching  a  judgment  on  the  merits  in  cer- 
tiorari  proceedings  must  be  found  in  the  return.  When  that 
comes  in,  it  imports  absolute  and  complete  verity,  so  far  as 
it  is  responsive  to  the  writ;  and  neither  the  allegations  of 
the  petition  nor  of  the  writ  can  serve  to  supply  other  facts 
merely  because  they  are  not  traversed  or  otherwise  *met  by 
the  return.  State  ex  rd.  Hdler  v.  Lawler^  103  Wis.  460, 464. 
From  the  return  it  appears  that  no  evidence  under  oath  was 
given  or  oflfered  before  the  board  of  review  upon  the  re- 
lator's application  to  reduce  his  assessment.  In  the  absence 
of  such  evidence,  the  board  had  no  power  to  reduce  tho 
valuation,  and  their  refusal  to  do  so  cannot,  therefore,  have 
constituted  a  breach  of  their  duty  or  an  excess  of  their  juris* 
diction.  Staie  ex  rd.  Giroux  v.  Lien^  108  Wis.  316.  This 
view  is  conclusive  against  reversal  of  the  action  of  the  board 
of  review  which  the  relator  assails.  Had  the  writ  not  beea 
quashed,  and  had  the  merits  been  considered,  no  relief  could 
have  been  accorded  him.  He  is,  therefore,  not  prejudiced 
by  the  judgment  quashing  the  writ,  and,  whether  such  judg- 
ment was  right  or  wrong,  it  should  not  be  reversed  on  ap- 
peal. 
By  the  Court. —  Judgment  affirmed. 


Sheppasd,  Respondent,  vs.  Rosenkbaks,  Appellant. 

January  11 — Febrwiry  1, 1901. 

(1,  2)  Landlord  and  tenant:  Privilege  of  extending  term:  Statute  of 
frauds:  Notice:  Waiver.  (3,  4)  Instructions  to  jury:  Special  ver- 
dict: Appeal:  Exceptions. 

1.  A  lease  for  a  certain  term,  "  with  the  privilege  of  four  years  more 
•  •  •  l>y  giving  ninety  days*  notice  "  before  the  expiration  of  the 
original  term,  is  an  unconditional  lease  for  the  first  period  and  a 
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conditional  lease  for  the  four  years  thereafter,  and  if  the  notice  ia 
given  the  lessee  holds  for  the  additional  term  under  the  original 
lease  and  not  under  the  notice^  The  notice  is  therefore  not  within 
the  statute  of  frauds  of  Illinoiis  (sec.  2,  ch.  59,  Starr  &  C.  Ann. 
Stats.  liL  1896),  and  may  be  given  by  an  agent  having  no  written 
authority. 

2.  In  such  a  case  acceptance  of  a  notice  not  seasonably  given,  and  ac- 
tion thereon  without  objection,  constitute  a  waiver  of  the  condition 
as  to  the  time  of  giving  the  notice^ 

Sl  It  is  error  for  the  trial  court  to  state  to  the  jury  the  legal  effect  of 
their  answer  to  a  question  in  the  special  verdict 

4  An  omnibus  exception  to  an  instruction  to  the  jury  which  includes 
several  distinct  propositions,  some  of  which  are  correct,  is  insuffi- 
cient to  present  the  question  as  to  the  correctness  of  any  one  of  the 
propositions  singly. 

Appeal  from  a  judgment  of  the  oircait  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  certain  instalments  of  rent 
under  a  written  lease.  The  action  was  tried  by  a  jury,  and 
it  appeared,  among  other  things,  upon  the  trial,  that  on  the 
25th  of  September,  1894,  one  Jacob  Weil,  of  Chicago,  Illi- 
nois, and  the  defendant,  0.  L,  Rosenlcra/M^  entered  into  a 
written  lease,  which  was  signed  and  sealed  by  both  of  them, 
by  the  terms  of  which  Weil  leased  to  Rosenhrans  room  No. 
206  in  a  building  known  as  the  "  Garden  City  Block,"  in  the 
city  of  Chicago,  Illinois,  "from  the  first  day  of  October,  1894, 
to  the  30th  day  of  April,  1896,  with  the  privilege  of  four 
years  more  at  the  rate  of  $40.00  per  month  for  the  first  year, 
and  $50.00  per  month  for  the  remaining  three  years,  by  giv- 
ing ninety  days'  notice  before  the  Ist  day  of  May,  1896,  for 
the  sum  of  seven  hundred  and  sixty  dollars,  payable  in 
monthly  instalments  of  forty  dollars  in  advance  on  the  first 
day  of  each  and  every  month  during  the  term  of  this  lease^ 
at  the  office  of  Jacob  Weil  &  Co.,  in  Chicago,  111." 

The  defendant,  Boamkranay  went  into  possession  of  the 
premises,  and  used  the  same  for  the  transaction  of  a  jewelry 
business,  and  paid  the  rent  in  monthly  instalments,  as  pro- 
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rided  by  the  terms  of  the  lease.  On  the  1st  day  of  March, 
1896,  it  appears  that  a  corporation  called  the  Weber  Jewelry 
Company  succeeded  to  the  business  of  Mr.  Rosenkrans^  and 
occupied  the  premises  until  the  1st  day  of. August,  1897. 
Mr.  Rosenkrans  seems  to  have  been  the  manager  of  the 
business  of  the  Weber  Jewelry  Company,  and  largely  inter- 
ested therein,  and  kept  the  bank  account  thereof  in  his  own 
name.  The  Weber  Jewelry  Company  paid  rent  for  the 
premises  at  $40  per  month  up  to  the  1st  day  of  May,  1897, 
and  at  $50  per  month  for  the  months  of  May,  June,  and 
July,  1897.  On  the  3d  of  March,  1896,  the  following  written 
notice  was  delivered  by  one  J.  H.  Weber  to  Joseph  S.  Meyers, 
at  Chicago,  Illinois,  who  was  a  member  of  the  firm  of  Jacob 
Weil  &  Co.,  and  was  the  agent  of  Mr.  Weil  in  this  transac- 
tion: "  Chicago,  March  3d,  1896.  Jacoi  Weil,  Esq.  Dear  Sir: 
This  is  to  notify  you  that  I  will  continue  the  lease  of  room 
206  in  Qarden  City  Block  as  per  stipulation  in  said  lease. 
Tours  very  truly,  0.  L.  Rosenkrcms,  by  J.  H.  Weber."  J.  H. 
Weber  was  a  member  of  the  corporation  known  as  the  Weber 
Jewelry  Company,  and  was  the  cashier  and  general  clerk 
thereof,  and  testified  that  he  gave  this  notice  by  direction 
and  authority  of  Mr.  Rosenkrans;  but  the  defendant  denied 
that  he  had  authorized  the  giving  of  any  such  notice.  .On 
the  28th  day  of  May,  1897,  Jacob  Weil  assigned  the  lease  in 
question  to  the  plaintiff,  R.  D.  SJieppard,  by  written  assign- 
ment indorsed  upon  the  lease  as  follows:  "In  consideration 
of  one  dollar  to  me  in  hand  paid,  I  hereby  transfer,  assign, 
and  set  over  to  R.  D,  Sheppard  and  assigns  my  interest  in 
the  within  lease,  and  the  rent  thereby  secured.  Witness 
my  hand  and  seal  this  28th  day  of  May,  1897.  Jacob  Weil. 
[Seal.]  "    Jacob  Weil  died  December  17, 1897. 

The  following  special  verdict  was  rendered  by  the  jury: 
"(1)  Did  Jacob  Weil,  then  in  his  lifetime,  but  since  deceased, 
and  the  defendant,  0.  L.  Rosenkrans,  make  and  enter  into 
the  lease  in  evidence,  dated  September  25, 1894?  (By  direo- 
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tion  of  the  court.)  They  did.  (2)  Did  the  defendant  dur- 
ing the  ninety  dayis  prior  to  May  1, 1896,  to  wit,  on  the  3d 
day  of  March,  1896,  serve  or  cause  to  be  served  upon  the 
agent  of  the  then  owner  of  the  demised  premises  a  notice 
that  he,  the  defendant,  would  continue  in  the  possession  of 
said  premises  under  said  lease  and  the  provision  therein  for 
the  renewal  thereof,  /our  years  after  the  expiration  of  the 
original  lease,  to  wit,  April  30, 1896  ?  Yes.  (3)  Was  the 
said  lease  duly  assigned  by  the  lessor,  Jacob  Weil,  then  in 
his  lifetime,  but  since  deceased,  to  the  plaintiff  in  this  action, 
Robert  D.  Sheppard,  May  28, 1897  ?  Yes.  (4)  Did  the  de- 
fendant vacate  said  premises  July  31, 1897  ?  Yes.  (5)  Did 
the  plaintiff  obtain  a  new  tenant  for  said  premises  May  1, 
1898  ?  Yes.  (6)  Before  obtaining  said  tenant,  did  the  plaint- 
iff use  reasonable  diligence  to  rent  the  said  premises  for  the 
best  price  that  could  be  obtained?  Yes.  (7)  Were  said 
premises  vacant  during  nine  months  ?  Yes.  (7^)  After  the 
alleged  renewal  of  the  lease,  down  to  the  time  when  said 
premises  were  vacated,  did  the  defendant  occupy  said  prem- 
ises under  said  lease,  or  were  said  premises  occupied  by  thid 
Weber  Jewelry  Company  under  some  arrangement  or  bar- 
gain made  by  them  with  Jacob  Weil,  since  deceased  ?  0.  Z. 
Roaenkrans  occupied  premises  under  said  lease.  (8)  Did  the 
new  tenant  for  said  premises  pay  to  the  plaintiff  rent  for 
said  premises  at  the  rate  of  $35  per  month  from  his  entry 
therein  down  to  the  time  of  the  commencement  of  this  suit, 
January  3,  1899,  and  was  $35  a  month  the  highest  rent 
that  the  plaintiff  could  obtain  therefor?  Yes.  (9)  If  the 
court  should  be  of  the  opinion  that  the  plaintiff  is  entitled 
to  judgment,  in  what  sum  do  you  assess  his  damages? 
$616.52." 

Judgment  for  the  plaintiff  was  rendered  upon  the  verdict, 
and  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Blatchley  <&  Burke, 
and  oral  argument  by  A.  IT.  Blatchley, 
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For  the  respondent  there  was  a  brief  by  O^  Connor ^  Hamr 
ind  <&  SchmitZj  and  oral  argument  by  Leopold  Hammd, 
They  argued,  among  other  things,  that  when  a  tenant,  by 
the  terms  of  a  lease,  has  an  option  or  privilege  to  remain 
for  a  longer  period,  such  additional  term  is  not  a  new  demise, 
but  a  continuation  of  the  old  one.  It  is  extended  by  the 
provisions  of  the  covenant  contained  in  the  lease  itself,  and 
becomes  a  lease  for  the  additional  term.  Kramer  v.  CooJc^ 
7  Gray,  550 ;  Delashman  v.  Berry ^  20  Mich.  292,  298 ;  Insur- 
ance <&  Law  B.  Co.  V,  Nat.  Bank  of  Mo.  71  Mo.  60;  Orton 
■V.  Noonan^  27  Wis.  272;  Noona/n  v.  Orton,  27  Wis.  300; 
KirnbaU  v.  Cross,  136  Mass.  300 ;  Ranlet  v.  Cook,  44  N.  H. 
512;  Clarke  v.  Merrill,  51  N.  H.  415;  Brown  u  Parsons,  22 
Mich.  24. 

WmsLow,  J.  The  lease  in  question  was  an  Illinois  con- 
tract, and  the  appellant's  main  contentions  are  based  upon 
the  provisions  of  that  part  of  the  statute  of  frauds  of  Illi- 
nois relating  to  contracts  concerning  lands  or  interests 
therein  which  reads  as  follows:  "No  action  shall  be  brought 
to  charge  any  person  upon  any  contract  for  the  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them,  for  a  longer  term  than  one  year,  unless  such  contract 
or  some  memorandum  or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith  or  some 
person  thereunto  by  him  lawfully  authorized  in  writing 
signed  by  such  party."  Sec.  2,  ch.  59,  Starr  &  C.  Ann.  Stats. 
111.  1896. 

The  appellant's  argument  is  that  the  occupation  of  the 
premises  after  April  30,  1896,  must  be  a  holding  under  the 
notice  of  election  to  hold  for  the  additional  term,  and  that 
such  notice  having  been  given  by  an  agent  whose  authority, 
if  any,  was  not  in  writing  signed  by  Bosenkrans,  it  follows 
that  the  notice  was  inadmissible  in  evidence,  and  ineffective 
even  if  admitted.    The  conclusive  answer  to  this  conten- 
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tion,  as  well  as  to  the  minor  contentions  founded  on  the 
statute  referred  to,  is  that,  if  the  option  provided  for  in 
the  lease  was  exercised,  the  lease  became  a  lease  for  both 
the  original  and  the  extended  terms,  and  hence  the  holding 
was  under  the  original  lease  and  not  under  the  notice.  As 
said  in  1  McAdam,  Landlord  &  T.  (3d  ed.),  160:  "A  lease 
for  one  year,  or  three  additional  years  if  the  lessee  elect,  is 
of  itself  a  lease  for  four  years  if  the  lessee  elect  to  continue 
it  beyond  the  first  year.  This  is  so  because,  if  the  tenant 
makes  the  election,  he  still  holds  under  the  original  demise; 
there  is  no  further  act  to  be  done  by  the  lessor." 

The  stipulation  was  not  to  "  renew  "  or  "  extend "  the 
lease,  which  stipulation  would  require  the  making  of  a  new 
lease  {KoUock  v,  Scribnery  98  .Wis.  104),  but  it  was  a  stipu- 
lation that  by  the  giving  of  a  certain  notice  the  lease  itself 
should  cover  an  additional  four  years.  It  was  an  uncondi- 
tional lease  for  the  period  expiring  April  30, 1896,  and  a 
conditional  lease  for  four  years  thereafter.  The  condition 
was  the  giving  of  a  certain  notice  by  the  lessee,  but  it  might 
just  as  well  have  been  the  happening  of  an  event  over  which 
neither  party  had  control,  such  as  the  death  of  a  person  or 
the  falling  of  a  tree.  When  such  required  event  happened, 
the  condition  was  satisfied,  and  the  lease  became  a  lease  for 
the  additional  period  by  its  own  terms.  The  act  of  the  les- 
see in  giving  the  notice  was  not  the  making  of  an  agree- 
ment, but  the  performance  of  a  condition  upon  which  the 
previously  made  agreement  depended.  So  the  statute  re- 
ferred to  does  not  apply  to  the  notice  of  the  exercise  of  the 
option  or  privilege,  and  the  authority  of  the  agent  to  make 
it  is  not  required  to  be  in  writing. 

But  it  is  said  that  the  notice  was  not  given  ninety  days 
before  the  30th  day  of  April,  1896,  and  hence  that  the  con- 
dition never  was  in  fact  performed.  This  objection,  how- 
ever, is  met  by  the  fact  that  the  notice  was  given  and 
accepted  without  objection  on  the  score  of  time.    There  are 
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few  cases  where  the  time  within  which  an  act  is  required  to 
be  done  may  not  be  waived  by  the  parties  where  the  rights 
of  others  are  not  affected,  and  the  facts  in  the  present  case 
show  an  undoubted  waiver  by  acceptance  and  action  upon 
the  notice  without  objection. 

An  exception  to  a  portion  of  the  charge  requires  notice. 
In  charging  the  jury  upon  interrogatory  7^,  the  trial  judge 
gave  an  instruction  covering  nearly  a  page  and  a  half  of  the 
printed  case.  The  first  part  of  the  instruction,  nearly  a 
page  in  length,  was  substantially  a  correct  statement  of 
the  considerations  which  the  jury  might  take  into  account 
in  answering  the  question.  Then  followed,  however,  this 
clause:  ** Although  it  is  not  my  duty  to  tell  you  the  ef- 
fect of  your  answer,  I  may  state  that,  if  you  answer  that 
it  was  occupied  by  the  Weber  Jewelry  Company  under 
an^  arrangement  or  bargain  made  with  Mr.  Weil,  it  will 
relieve  Mr,  Rosenkrans  of  any  liability,  because  the  occu- 
pation which  continued  after  the  renewal  of  this  lease  was 
all  paid  for."  The  defendant  excepted  to  the  entire  in- 
struction. The  court  undoubtedly  committed  error  in  stat- 
ing to  the  jury  the  legal  effect  of  their  answer  to  the  question 
upon  the  rights  of  the  parties,  under  numerous  recent  decis- 
ions of  this  court;  and,  had  exception  been  taken  specifically 
to  this  part  of  the  charge,  we  should  feel  obliged  to  reverse 
the  case.  The  rule  is  familiar,  however,  that  an  omnibus 
exception  which  includes  two  or  more  distinct  propositions, 
some  of  which  are  correct,  is  insuflBcient  to  present  the  ques- 
tion as  to  the  correctness  of  any  one  of  the  propositions 
singly,  and  under  this  rule  we  cannot  consider  the  excep- 
tion. 

Other  minor  errors  are  assigned,  but  we  find  no  merit  in 
them,  and  they  do  not  require  specific  treatment. 

By  the  Court, —  Judgment  aflBrraed. 
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The  Beok  &  Pauli  Lithogkaphino  Company,  Appellant,  vs. 
Nebraska  City  Cereal  Mills,  Respondent. 

January  11 — February  1, 190 L 

Contracts:  Evidence. 

In  an  action  to  recover  damages  for  breach  of  a  contract  to  purchase 
show  cards  to  be  used  as  advertising  matter,  it  appeared  that,  after 
some  work  upon  the  design  for  the  cards  had  been  done  and  ap- 
proved, the  defendant  corporation  had  succeeded  to  the  business 
of  the  partnership  which  had  agreed  to  purchase  the  cards;  that 
the  president  of  the  corporation,  upon  being  shown  the  correspond- 
ence with  the  partnership  and  the  sketches  and  proofs  of  the  cards, 
stated  to  plain  tifiTs  agent  that  not  later  than  the  next  spring  he 
would  "  take  up  the  matter  of  the  show  card  proposition  and  use 
them  at  that  time; "  and  that  plaintiff  did  nothing  further  on  the 
cards  until  spring,  when  it  opened  up  negotiations  with  defendant, 
but  the  latter  then  refused  to  recognize  any  liability  to  plaintiff. 
H€ld>j  that  no  contract  between  plaintiff  and  defendant  was  shown. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

Action  for  damages  for  breach  of  contract.  The  facts 
alleged  for  plaintiflf's  cause  of  action,  omitting  mere  formal 
matters,  are  as  follows:  December  24,  1890,  the  firm  of 
F.  Byschlag  &  Son,  composed  of  Theodore  and  Frederick 
Byschlag,  who  were  engaged  in  manufacturing  and  dealing 
in  cereal  food  products,  received  from  plaintiff  a  written 
proposition  relating  to  the  purchase  of  stationery  and  adver- 
tising material,  which  was  in  the  following  words: 

"Nebraska  City,  Neb.,  Dec.  24,  1890. 
^Nebraska  City  Cereal  MiUs. 

"Gents:  We  will  submit  sketch  for  new  trademark  for 
show  card,  and  after  sketches  and  finished  proofs  have  been 
submitted  we  will  furnish  you  10  M.  each  of  the  different 
kinds  of  headings,  viz.,  letter  heads  8|xll,  8^x5^,  note  heads, 
bills,  i,  4,  -^,  i,  business  cards  and  2  M.  drafts.  We  will  also 
submit  sketch  for  a  new  hanger  embodying  trademark  in 
col's,  stationery  to  be  made  in  three  col's,  viz.,  gold,  red, 
Vol.109— 6 
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and  black,  stationery  at  $9.50  per  M.,  show  cards  at  17^0. 
each,  f.  o.  b.  Milwaukee.  Work  all  executed  in  firstclass  style, 
and  we  will  attend  to  the  re^stration  of  trademark. 

"  V  ery  truly, 
"The  Beck  &  Pauli  L.  Co., 
«  per  C.  J.  Smith." 

Such  proposition  was  addressed  to  F.  Byschlag  &  Son  as 
the  Cereal  Mills  Company,  and  was  duly  accepted  in  writ- 
ing. The  contract  thus  made  was  carried  out  as  regards  the 
stationery.  The  defendant  corporation  was  subsequently 
formed  to  acquire  and  carry  on  the  business  of  F.  Byschlag 
&  Co.,  and  the  object  thereof  was  consummated,  such  cor- 
poration succeeding  to  all  the  business  of  the  company  and 
assuming  and  agreeing  to  carry  out  all  of  its  existing  con- 
tracts, including  that  with  plaintiff.  'Prior  to  the  said  as- 
sumption a  pencil  design  for  the  show-card  hanger  mentioned 
in  the  contract  was  made  by  plaintiff,  submitted  to  F.  By- 
schlag &  Co.,  and  approved  by  them.  Thereafter  further 
work  was  done  in  carrying  out  the  contract  by  plaintiff  pre- 
liminary to  the  work  of  printing  the  show-card  hangers, 
such  work  being  duly  approved,  no  business  in  that  regard, 
however,  being  done  subsequent  to  the  formation  of  the  cor- 
poration. On  August  22, 1895,  and  after  the  formation  of 
the  corporation,  it  was  mutually  agreed  between  plaintiff 
and  defendant  that  the  obligation  of  the  contract  on  the 
part  of  F.  Byschlag  &  Co.  should  be  carried  out  by  defend- 
ant, with  the  understanding,  however,  that  it  should  not  be 
required  to  take  the  show  cards  till  the  winter  of  1895-96, 
Thereafter  defendant  refused  to  recognize  liability  under 
such  contract,  to  plaintiff's  damage  in  the  sum  of  $1,032. 

The  defendant  answered  by  a  general  denial. 

On  the  trial  there  was  a  failure  of  evidence  tending  to 
show  an  agreement  between  F.  Byschlag  &  Co.  and  defend- 
ant obligating  the  latter  to  carry  out  the  contract  with 
plaintiff.  The  only  evidence  relied  on  to  show  that  there 
was  such  an  agreement  made  between  plaintiff  and  defend- 
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ant  was  that  of  plaintiff's  agents  who  testified  that  he  inter- 
viewed Frederick  Byschlag,  president  of  defendant,  on  the 
subject;  that  snch  president  was  the  father  of  the  Byschlag 
who  acted  for  the  firm  at  the  time  the  contract  was  made 
with  it;  that  the  son  was  dead;  that  on  such  occasion  the 
-agent  had  with  him  the  correspondence  that  had  passed  be- 
tween plaintiff  and  F.  Byschlag  &  Co.,  and. the  sketches  and 
proofs  that  had  been  submitted  and  approved  as  aforesaid; 
that  the  correspondence  and  approved  work  were  exhibited 
to  the  president;  that  he  acknowledged  the  genuineness  of 
his  son's  signature  to  the  contract,  but  said  that  defendant 
must  use*  up  the  advertising  material  on  hand  before  it  went 
further  in  that  line;  that  not  later  than  the  next  spring  he 
would  "  take  up  the  matter  of  the  show-card  proposition  and 
use  them  at  that  time.^^  There  was  no  evidence  that  plaintiff 
<iid  anything  thereafter,  towards  getting  out  the  show  cards 
ready  for  delivery,  on  the  faith  of  a  contract  with  defend- 
ant. The  evidence  shows  that,  before  the  time  came  for 
further  negotiations  between  the  parties  in  accordance  with 
Mr.  Frederick  Byschlag's  suggestion  that  the  matter  would 
be  taken  up  not  later  than  the  following  spring,  he  died; 
that  his  successor  in  the  management  of  defendant's  affairs 
refused  to  recognize  any  liability  of  it  to  plaintiff.  There 
was  undisputed  evidence  as  to  the  amount  of  plaintiff's  re- 
-coverable  damages  if  defendant  is  bound  as  alleged. 

The  jury  found  specially  that  at  the  time  of  the  interview 
between  plaintiff's  agent  and  Frederick  Byschlag,  the- latter 
-did  not,  on  behalf  of  defendant,  assume  and  agree  to  carry 
out  the  contract  of  F.  Byschlag  &  Co.  Judgment  was  there- 
upon entered  in  defendant's  favor,  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Tarrant,  Kronshage, 
McGovem  <&  Didmann,  and  oral  argument  by  W.  D.  Tar- 
rant. 

For  the  respondent  there  was  a  brief  by  A.  Q,  Weiasert^ 
attorney,  and  Frank  B.  Van  Valkeriburgh,  of  counsel,  and 
oral  argument  by  Mr.  Van  ValkenhurgK 
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Mabshall,  J.    As  we  view  the  case  it  is  needless  to  con- 
sider the  numerous  errors  assigned  by  appellant's  counsel.  It 
is  conceded  by  them  that  defendant  is  not  liable  unless  it 
assumed  and  agreed  to  carry  out  the  contract  made  with 
F.  Byschlag  &  Son.    There  was  no  pretense  on  the  oral  argu- 
ment that  there  is  any  evidence  to  that  effect  unless  it  be 
that  of  plaintiff's  agent  to  the  effect  that  defendant's  pres- 
ident said  to  the  former  that  not  later  than  the  coming 
spring  he  would  ^^take  up  the  aulject  of  the  ahow-card  propo- 
sition and  vse  them  at  that  timCj^  referring,  evidently,  to  the 
designs  for  the  show  cards  that  were  present  when  the  state- 
ment was  made.    We  are  unable  to  discover  anything  in 
that  evidence  to  indicate  the  making  of  a  contract.  It  shows 
clearly  that  Frederick  Byschlag  did  not  intend  to  even  dis- 
cuss, at  the  time  of  the  interview,  the  subject  of  making  a 
contract.    The  words  upon  which  appellant's  counsel  rely, 
"  use  them  at  that  time,"-  plainly  did  not  mean  use  the  show 
cards,  but  use  the  designs  and  approved  sketches  which  the 
agent  had  exhibited  in  considering  the  subject  of  adopting 
the  method  of  advertising  contemplated  by  the  old  show- 
card  contract,  and  making  a  new  contract  to  that  end.  That 
seems  to  be  the  only  sensible  meaning  of  what  was  said  to 
plaintiff's  agent,  and,  so  far  as  appears,  plaintiff  so  under- 
stood it.    There  is  nothing  in  the  evidence  as  to  what  oc- 
curred after  the  interview,  to  create  even  a  suspicion  that 
plaintiff  supposed  it  was  to  go  on  and  get  out  the  advertis- 
ing material  ready  for  delivery  to  defendant  not  later  than 
spring.     On  the  contrary,  its  attitude  was  that  of  waiting 
till  spring  to  further  negotiate  in  regard  to  making  a  con- 
tract with  defendant,  in  accordance  with  the  fair  meaning 
of  the  language  used  to  plaintiff's  agent.    At  the  close  of 
the  evidence  the  court  should  have  dismissed  the  action  be- 
cause of  an  entire  failure  of  proof  of  facts  sufficient  to  charge 
defendant. 

By  the  Court. —  The  judgment  is  affirmed. 
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GxTHL,  Respondent,  yb.  Whitoomb  and  another,  Appellants. 

January  IB— February  1, 190L 

BaUroads:  Injury  to  traveler  at  highway  crossing:  Duty  to  look  and 
listen:  **  Diversion  of  attention:"  Evidence:  Photographs  of  nude 
person. 

L  The  known  presence  of  a  railway  track  is  itself  notice  of  the  mo- 
mentary peril  of  a  passing  train  at  all  times,  and  the  duty  to  look 
and  listen  is  not  relaxed  by  any  opportunity  for  theorizing  or  dif- 
ference of  opinion  as  to  whether  a  train  is  or  is  not  likely  to  pasa 
A  remark  to  the  contrary  in  Ward  v,  C,  St  P.,  JIL  A  O.  K  Co.  SS 
Wia  601,  overruled. 

2l  "  Diversion  of  attention  "  will  not  justify  a  failure  to  look  and  listen 
at  a  highway  crossing,  except  in  cases  where  the  attention  is  so 
irresistibly  forced  to  something  else  as  to  deprive  the  traveler  of  the 
opportunity  to  perform  that  duty.  The  duty  to  look  and  listen  is 
absolute  where  the  opportunity  exists. 

8L  Plaintiff,  a  girl  nineteen  years  old,  riding  northward  on  a  bicycle  on 
a  highway  which  crossed  a  railway  track  at  an  angle  of  only  six- 
teen degrees,  dismounted  at  a  point  105  feet  from  the  crossing  and 
about  on  a  line  with  the  right-of-way  fencOi  looked  to  the  south, 
in  which  direction  her  view  was  unobstructed  for  at  least  800  f eet» 
and  then  proceeded  slowly  on  foot,  without  again  looking  south, 
until  she  reached  the  crossing,  where  she  was  struck  by  a  train 
from  that  direction.  While  approaching  the  track  she  had  no- 
ticed a  train  about  2,000  feet  to  the  northward,  which  she  thought 
•  was  approaching  slowly,  but  her  view  of  that  train  was  again  ob- 
structed until  she  was  within  a  few  feet  of  the  crossing;  She 
could  not  see  the  sidetrack  upon  which  such  train  was  in  &ct 
standing,  and  did  not  know  of  its  existence,  although  she  lived  a 
short  distance  away.  Held,  that  she  was  negligent  in  omitting  to 
look  for  a  train  from  the  south. 

A,  The  admission  in  evidence  of  photographs  showing  rear  views  of 
the  person  of  the  plaintiff,  a  young  lady,  nude  from  below  the 
shoulders  to  mid-thigh,  was  grossly  improper.  If  the  condition  of 
any  private  part  of  the  body  of  any  party,  male  or  female,  is  ma- 
terial on  any  trial,  it  should  be  privately  examined  by  experts  out 
of  courts  and  expert  testimony  be  given  of  it.     , 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Gboeob  "W.  Burnell,  Circuit  Judge.    lieversed* 
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Action  for  personal  injuries  received  by  plaintiff  about 
five  miles  south  of  Oshkosh,  at  a  crossing  of  a  north  and 
south  highway  with  the  Wisconsin  Central  Railroad,  which 
at  that  point  ran  so  nearly  north  and  south  that  the  angle 
of  crossing  was  only  sixteen  degrees.  PlaintiflF,  a  girl  nine- 
teen years  of  age,  resided  with  her  father  about  a  quarter 
of  a  mile  south  of  the  crossing,  and  between  the  highway 
and  the  track.  On  the  28th  of  March,  1896,  she  started 
from  her  father's  house  northward  on  her  bicycle,  and  rode 
to  the  crossing  of  an  east  and  west  highway  about  half  way 
to  the  railroad  crossing,  where  she  dismounted  to  cross  a 
mud  puddle.  She  then  looked  to  the  eastward  and  south- 
ward towards  the  track,  of  which  she  could  see  about  a 
quarter  of  a  mile  south  of  the  crossing.  She  mounted  her 
wheel,  and  proceeded  to  a  point  in  the  highway  105  feet 
south  of  the  crossing,  which  point  was  about  thirty  feet  due 
west  of  the  track  and  about  on  a  line  with  the  right-of-way 
fences.  Approaching  this  point,  she  had  noticed  a  train  to 
the  northward,  a  long  way  oflf,  which  at  this  point  was  ob- 
scured by  fences  and  elevation  in  the  ground,  though  she 
could  still  see  the  smoke.  At  this  point  she  dismounted  and 
looked  southward.  The  amount  of  the  track  south  of  the 
crossing  within  her  vision  is  variously  estimated  at  from 
800  feet  to  eighty  rods.  She  then  proceeded  on  foot,  slowly, 
looking  continuously  to  the  northward,  her  vision  of  the 
train  in  that  direction  being  obscured  by  the  cattle-guard 
fences  until  she  reached  a  point  a  few  feet  from  the  track, 
when  she  saw  a  freight  train  to  the  northward,  which  was 
in  fact  stationary  and  something  more  than  2,000  feet  away, 
but  which  she  thought  was  moving  slowly  towards  her. 
Without  looking  to  the  southward,  she  proceeded  slowly  to 
and  onto  the  track,  at  which  moment  she  was  struck  by  a 
regular  passenger  train  then  due,  running  at  a  high  rate  of 
speed  northward.  At  any  point  within  the  last  fifty  feet  of 
her  course  before  reaching  the  railroad  track  her  vision 
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of  the  track  to  the  southward  was  unobscured  substantially 
as  far  as  the  eye  could  reach,  but  at  no  point  subsequent  to 
that  105  feet  away  had  she  looked  to  the  southward.  She 
heard  the  rumble  of  a  train,  which  she  took  to  be  the  freight 
train  to  the  northward  of  her.  There  was  evidence  of  fail- 
ure on  the  part  of  defendants'  employees  to  give  the  requisite 
signals  by  whistle  or  bell. 

The  court  instructed  the  jury,  among  other  things,  that 
"the  duty  of  a  traveler  before  crossing  a  railway  to  look 
both  ways  and  listen  depends  upon  the  conditions  that  he 
might  reasonably  expect  the  coming  of  a  train  at  any  and 
all  times,  and  that  his  attention  is  not  reasonably  arrested 
or  diverted; "  and  that  they  must  determine  whether  it  was 
"ordinary  care  and  prudence  on  the  part  of  the  plaintiff  to 
fail  to  look  to  the  south  and  see  this  train  approaching,  when 
her  attention  was  taken  up  by  watching  the  train  which  was 
coming  from  the  north." 

A  general  verdict  was  rendered  for  the  plaintiff  against 
defendants'  motion  to  direct  one  for  the  defendants,  which 
the  court  refused  to  set  aside  upon  motion,  and  entered 
judgment  for  the  plaintiff,  from  which  the  defendants  ap- 
peal. 

For  the  appellants  there  was  a  brief  by  Howard  Morris 
and  Tfws.  H.  Oillj  and  oral  argument  by  Chas,  M.  MorrU. 

For  the  respondent  there  was  a  brief  by  Earl  P.  Finch 
and  Fred,  Beglinger^  and  oral  argument  by  Mr.  Beglinger. 

DoDOE,  J.  The  two  principal  errors  assigned  consist  in 
the  denial  of  motion  to  direct  a  verdict  on  the  ground  of 
plaintiff's  contributory  negligence,  and  in  the  giving  as  a 
rule  of  law  to  the  jury  the  sentence  quoted  in  the  statement 
of  facts,  together  with  some  other  instructions  further  de- 
veloping the  same  idea.  That  sentence  is  adopted  from  the 
opinion  in  ^¥ard  v.  (7.,  St.  P.,  M.  cfc  0,  R.  Co.  85  Wis.  601, 
604,  and,  unless  later  decisions  of  this  court  have  modified 
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that  case,  the  instraction  assailed  is  not  unsupported  by  au- 
thority. A  review  of  the  subsequent  cases,  therefore,  be- 
comes necessary. 

It  will  be  observed  that  the  instruction  under  considera- 
tion exempts  a  traveler  from  the  absolute  duty  to  look  and 
listen  in  the  absence  of  either  of  two  conditions:  first,  that 
the  situation  is  such  that  he  may  reasonably  expect  the  com- 
ing of  a  train  at  any  and  all  times;  and,  second,  that  his 
attention  is  not  reasonably  arrested  or  diverted.  The  first 
of  these  exceptions  to  the  rule  of  duty  to  look  and  listen, 
namely,  that  the  situation  must  be  such  that  one  may  rea- 
sonably expect  a  train  to  pass,  was  repudiated  within  a  year 
after  the  decision  of  the  Ward  Gaae  in  McKinney  v.  C.  cfe  N. 
W.  R,  Co.  87  Wis.  284,  under  circumstances  more  strongly 
inviting  its  recognition.  In  the  Ward  Case  the  exception 
was  predicated  on  the  fact  that  a  train  had  just  passed  and 
plaintiff  failed  to  look  and  see  a  loose  car  following  it.  In 
the  McKinney  Case  two  trains  had  passed,  and  plaintiff  failed 
to  look  and  see  a  third,  following  more  closely  than  custom- 
ary and  than  permitted  by  rules  of  the  company.  Under 
those  circumstances  it  was  said,  "  The  track  itself  is  a  danger 
signal."  In  his  dissenting  opinion  Mr.  Justice  Winslow 
pointed  out  that  the  decision  in  substance  overruled  the 
Ward  Case.  Again,  in  Schlimgen  v,  (7.,  M.  <&  St.  P.  R.  Co.  90 
Wis.  186,  193,  was  excluded  the  possibility  of  legitimate  in- 
ference that  under  any  circumstances  a  railway  track  is  safe ; 
the  court  saying,  '^  A  railroad  track  is,  in  effect,  a  standing 
proclamation  to  those  approaching  it  that  cars  are  liable  to 
run  thereon  at  any  time."  In  Nolan  v.  Jf.,  L.  8.  c6  W.  R. 
Co.  91  Wis.  16,  26,  the  above  language  was  quoted  and  ap- 
plied where  plaintiff  had  observed  that  the  train  headed 
west,  which  injured  him,  was  stationary  at  the  depot,  200 
feet  away,  engaged  in  loading  freight,  and  his  attention  was 
engaged  in  looking  for  a  train  due  from  the  west. 

In  McCadden  v.  Abbot^  92  Wis.  551,  plaintiff,  a  fireman, 
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observing  the  engine  which  injured  him,  stationary,  taking 
on  coal,  went  a  short  distance  and  crossed  the  track  without 
looking,  and  was  ran  down  becaose  the  engine  traveled  fif- 
teen miles  per  hour,  whereas  if  it  had  pursued  the  custom, 
known  to  plaintiff,  of  traveling  only  six  miles  per  hour  in 
that  part  of  the  yard,  he  would  have  been  in  no  peril.  In 
this  situation  it  was  reiterated  that  the  track  was  a  standing 
proclamation  of  danger,  and  that  failure  to  look  by  one  hav- 
ing the  opportunity  was  of  itself  contributory  negligence 
and  precluded  recovery.  There  was  cited  with  approval 
Ifixan  V.  CI,  R.  L  <&  P.  R.  Co.  84  Iowa,  331,  to  the  effect 
that  knowledge  of  a  custom  to  run  trains  in  only  one  direc- 
tion on  the  particular  track  was  no  excuse  for  failure  to  look 
both  ways.  In  White  v.  G.  cfe  N.  W.  R.  Co.  102  Wis.  489,  it 
was  held  that  absence  of  usual  warning  by  gates  was  no  ex- 
cuse to  a  foot  passenger  for  omission  to  look,  when  he  had 
the  opportunity,  before  stepping  on  the  track. 

From  these  later  decisions  we  think  it  should  have  been 
apparent  to  the  trial  court  that  the  somewhat  ohiter  remark 
in  the  Ward  Case  that  the  duty  of  one  to  look  and  listen 
^'depends  on  the  condition  that  he  might  reasonably  expect 
the  coming  of  a  train  at  any  and  all  times  "  is  entirely  ab- 
rogated. In  nearly  all  of  the  cases  above  quoted  the  Ward 
Case  was  urged  upon  the  attention  of  the  court.  It  is,  per- 
haps, unfortunate  that  it  was  not  mentioned  by  name  in 
«ome  of  the  opinions  dud  the  implied  repudiation  of  some 
of  its  doctrine  made  explicit.  However,  in  view  of  the  cases 
above  mentioned,  it  cannot  be  doubted  that  the  rule  of  this 
oourt,  now  settled  too  firmly  to  permit  question,  is  that  the 
known  presence  of  a  railway  track  is  itself  notice  of  the 
momentary  peril  of  a  passing  train  at  all  times,  and  the  duty 
to  look  and  listen  is  not  relaxed  by  any  opportunity  for 
theorizing  or  difference  of  opinion  as  to  whether  a  train  is 
or  is  not  likely  to  pass.  Observation,  not  logic,  is  the  proper 
precaution. 
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The  instruction  of  the  court — adopted,  as  we  have  said, 
from  the  Ward  Case  —  that,  if  a  traveler's  attention  is  "rea- 
sonably arrested  or  diverted,"  his  duty  to  look  and  listen  is 
abrogated,  involves  a  misleading  use  of  terms.  "Diversion 
of  attention  "  had  long  before  been  adopted  to  express  con- 
ditions under  which  the  watchfulness  of  one  traveling  on  a 
sidewalk  might  be  relaxed,  consistently  with  ordinary  care. 
The  expression  had  thus  acquired  a  meaning  in  the  law 
which  obviously  renders  it  inapplicable  to  the  duty  of  vigi- 
lance resting  on  one  about  to  cross  a  railway  track,  which  is' 
not,  like  a  city  sidewalk,  an  assurance  of  probable  safety, 
but,  on  the  contrary,  a  proclamation  of  peril.  The  expres- 
sion was  used  (casually,  it  is  true)  in  Piper  v.  C,  M.  <&  Si. 
P.  R.  Go.  77  Wis.  247,  but  there  it  was  applied  to  a  situa- 
tion where  the  plaintiff's  attention  was  irresistibly  with- 
drawn from  an  approaching  train  by  attempted  runaway  of 
his  team.  The  expression  having  again  been  used  in  the 
Ward  Case^  and  both  cases  being  pressed  on  this  court  in 
Schneider  v.  C,  M.  <&  SL  P.  B.  Co.  99  Wis.  386,  the  pres- 
ent chief  justice  took  occasion  to  point  out  that  in  his  use 
of  terms  in  the  Piper  Case  he  applied  the  expression  to  an 
absolute  forcing  away  of  the  attention.  That  term  was 
again  used  to  express  the  situation  which  might  excuse 
momentary  relaxation  of  watchfulness  in  Koester  v.  G.  &  iT. 
W.  li.  Co.  106  Wis.  460,  469.  In  numerous  other  cases 
circumstances  which  might  well  satisfy  the  expression  "  di- 
version of  attention  "  have  been  held  insufficient  to  excuse 
a  failure  to  continually  look  and  listen.  Lofdahl  v.  Jf.,  St. 
P.  &  S.  S.  M.  R.  Go.  88  Wis.  421;  McEinney  v.  G.  cfe  N.  W. 
R.  Co.  87  Wis.  284;  Schlimgen  v.  C,  M.  <&  St.  P.  Ji-  Go.  90 
Wis.  186;  mian  v.  Jf.,  Z.  S.  dk  W.  R.  Go.  91  Wis.  16;  Mo- 
Gadden  v.  Allot,  92  Wis.  551 ;  White  v.  G.  <&  N.  TT.  R.  Go. 
102  Wis.  489 ;  Gawley  v.  La  Crosse  City  R.  Go.  101  Wis.  145 ; 
Ryan  v.  La  Crosse  City  R.  Go.  108  Wis.  122;  WUls  v.  Ask- 
lamd  Z.,  P.  <&  St.  R.  Co.  108  Wis.  255. 
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The  role  stated  in  these  decisions  is  that  the  duty  to  look 
and  listen  is  absolute  where  the  opportunity  exists.  In  most 
of  these  cases  the  exception  in  favor  of  reasonable  diversion 
of  attention  was  urged,  and  its  applicability  was  apparent  if 
those  words  be  used  in  the  sense  now  contended  for  by  re- 
spondent. It  is  considered,  therefore,  that  all  exception  to 
the  duty  to  look  and  listen  at  a  railroad  crossing  resulting 
from  diversion  of  attention  has  been  repudiated  by  this  court 
except  in  cases  where  the  attention  is  so  irresistibly  forced 
to  something  else  as  to  deprive  the  traveler  of  the  oppor- 
tunity to  perform  that  duty.  This  rule  is  general,  and  ap- 
plies as  well  to  the  driver  of  a  team  as  to  the  foot  passenger, 
with  the  difference,  however,  that  it  is  much  more  difficult 
to  conceive  circumstances  surrounding  the  latter  which  can 
at  once  deprive  him  of  the  opportunity  to  observe  and  the 
ability  to  stop  short  of  the  actual  peril.  With  him  a  single 
step,  wholly  under  his  control,  crosses  the  danger  line.  With 
the  driver,  many  things  may  complicate  the  situation,' — 
momentum,  conduct  of  horses,  multiplication  of  perils,  and 
the  like. 

In  the  record  before  us  there  is  nothing  to  excuse  the  con- 
ceded omission,  while  walking  a  distance  of  at  least  fifty 
feet,  to  look  along  the  unobscured  track  to  the  southward. 
During  most  of  that  distance  observation  to  the  north  was 
futile  and  needless.  Plaintiff  could  not  see  the  train  in  that 
direction,  and  she  was  in  no  peril  from  it  till  she  reached  the 
track.  When  she  did  come  to  a  point  whence  the  freight 
train  was  in  sight,  she  was  still  ten  or  fifteen  feet  from  the 
track,  and  the  train,  moving,  as  she  thought,  very  slowly, 
was  more  than  a  third  of  a  mile  away.  It  certainly  offered 
no  attraction  and  threatened  no  peril  to  preclude  her  from 
a  glance  in  the  opposite  direction.  Even  had  it  been  so  close 
as  to  imperil  her,  nothing  prevented  her  from  pausing  to 
give  that  glance  before  incurring  the  other  danger,  which 
the  existence  of  the  track  warned  her  was  imminent  and 
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momentary.  The  suggestion  that  the  sight  of  the  freight 
train  was  an  assurance  against  a  train  from  the  south  is  not 
of  weight.  If y  as  she  testifies,  she  could  not  see,  and  did  not 
know  of,  a  sidetrack,  she  had  no  right  in  reason  to  infer  the 
nonexistence  of  any.  Indeed,  the  fact  that  the  freight  train 
was  substantially,  stationary  at  a  place  remote  from  the  sta- 
tion would  suggest  a  passing  point,  if  she  reasoned  at  all  on 
the  subject.  These  considerations  are,  however,  beside  the 
issue.  No  process  of  reasoning  could  justify  her  in  need- 
lessly stepping  onto  the  track  without  assuring  herself  by 
observation  that  no  train  approached  from  either  direction. 

We  cannot,  without  violation  of  settled  rules  of  law, 
either  approve  the  instruction  given  to  the  jury,  or  recog- 
nize any  of  the  circumstances  surrounding  plaintiff  as  suffi- 
cient to  justify  the  inference  or  conclusion  that  she  was  not 
negligent  in  omitting  to  look  for  a  train  from  the  south,  for 
which  precaution  she  had  ample  opportunity.  Both  of  the 
assignments  of  error  are  well  taken. 

2.  We  cannot  pass  silently  the  reception  in  evidence  of 
photographs  showing  rear  views  of  plaintiff's  person,  nude 
from  below  the  shoulders  to  mid-thigh.  Such  photographic 
exposure  of  the  body  of  a  twenty-year-old  girl  in  a  court 
room  full  of  men  is  even  more  grossly  improper  and  shock- 
ing than  the  conduct  disclosed  in  Brown  t?.  Swineford^  44 
Wis.  282,  285,  of  which  this  court  expressed  its  condemned 
tion  in  the  scathing  words  of  Chief  Justice  Ryan:  "No 
such  indecency  is  ever  necessary,  or  should  be  tolerated,  in 
court.  If  the  condition  of  any  private  part  of  the  body  of 
any  party,  male  or  female,  is  material  on  any  trial,  it  should 
be  privately  examined  by  experts  out  of  court,  and  expert 
testimony  be  given  of  it.  Such  an  exposure  as  was  made 
in  this  case,  if  made  without  leave  of  the  court,  might  well 
be  punished  as  a  contempt;  made  with  the  sanction  of  the 
court,  it  is  none  the  less  improper  and  indecent,  well  calcu- 
lated* to  disgrace  the  administration  of  justice,  and  to  bring 
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it  into  ridicule,  if  not  into  contempt.  It  is  hoped  that  this 
court  may  never  have  another  occasion  for  such  censure." 
To  those  words  we  cannot  and  need  not  add,  save  to  reit- 
erate the  sentiments  they  express,  and  to  invoke  for  them 
the  careful  attention  of  those,  Avhether  of  court  or  bar,  who 
may  be  tempted  to  repeat  such  defilement  of  the  proceed- 
ings in  a  court  of  ju6tice. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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January  IS -^February  J,  1901. 

Conditional  sale  of  standing  timber:  Title  not  to  pass  until  payment: 
Filing  contract:  Eights  of  bona  fide  purchaser:  EstqppeL 

"L  A  contract  for  the  sale  of  standing  timber,  providing  that  until  all 
payments  are  made  ''  the  title,  ownership,  possession,  and  right  of 
possession  of  said  timber,  or  the  lumber  manufactured  therefrom, 
wherever  the  same  may  be,  shall  be  and  remain  "  in  the  vendor,  is 
a  contract  for  the  sale  of  an  interest  in  land,  and  is  not  affected 
by  sea  2317,  Stats.  1898,  requiring  the  filing  of  conditional  sales  of 
personal  property  in  order  to  make  them  valid  as  against  third 
persona 

2l  Such  a  conditional  sale  is  valid  and  title  remains  in  the  vendor  not 
only  as  against  the  vendee  but  also  as  against  a  bona  fide  purchaser 
from  the  vendee  who  has  paid  for  the  property  without  notice  of 
the  vendor's  claim;  but  the  vendor  may,  by  his  acts,  be  estopped 
from  asserting  his  title  as  against  such  a  purchaser. 

a  The  vendor  under  such  a  contract  knew  that  the  vendee  was  en- 
gaged in  manufacturing  and  selling  lumber,  and  that  the  timber 
conveyed  was  to  be  manufactured  and  sold,  but  gave  immediate  pos- 
session to  the  vendee  and  allowed  that  possession  to  be  accompanied 
with  aU  the  indicia  of  title  and  apparent  right  to  sell.  He  also 
made  extensions  of  time  for  the  payment  of  part  of  the  ptuchase 
price,  at  one  of  which  times  he  had  express  notice  that  the  vendee 
was  actively  engaged  in  selling  lumber.    Held,  that  the  vendor 
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was  estopped  from  asserting  his  right  as  against  a  person  who  had 
purchased  from  the  vendee  in  the  ordinary  course  of  business, 
without  notice  of  the  vendor^s  claim,  and  had  paid  the  full  pur- 
chase price  before  receiving  any  notice  thereof. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  George  W.  Burnell,  Circuit  Judge.    Reversed. 

This  is  an  action  in  trover  to  recover  the  value  of  a  large 
quantity  of  lumber.  The  plaintiff  is  an  Iowa  corporation, 
and  the  defendants  are  a  partnership  doing  business  at  Chi- 
cago, Illinois.  The  complaint  alleges,  in  substance,  that  on 
the  22d  of  November,  1895,  the  plaintiflF  owned  a  number 
of  sections  of  timber  land  (describing  the  same)  in  Lincoln 
county,  Wisconsin;  that  on  that  day  it  entered  into  an  agree- 
ment with  the  Illinois  &  Wisconsin  Lumber  Company,  an 
Illinois  corporation  doing  a  general  logging  and  lumber 
business  at  Merrill,  Wisconsin,  by  which  it  sold  all  of  the 
pine  timber  on  said  lands  to  said  Illinois  Company  for 
$12,000,  one  half  thereof  to  be  paid  May  1, 1896,  and  the 
remainder  July  1, 1896,  reserving  the  title  and  right  of  pos- 
session of  said  timber  in  itself  until  all  payments  had  been 
made;  that  said  Illinois  Company  cut  2,500,000  feet,  or 
more,  of  timber  from  said  lands  in  the  winter  of  1895  and 
1896,  and  manufactured  the  same  into  lumber  at  its  mill  in 
Merrill,  and  turned  the  same  over  to  the  defendants,  who 
shipped  it  out  of  the  state  and  converted  it  to  their  own 
use;  that  on  May  11, 1896,  the  Illinois  Company  paid  $6,000 
and  interest  upon  said  contract,  and  that  on  May  14,  1897, 
the  balance  due  the  plaintiff  from  the  Illinois  Company  on 
said  contract  was  $4,141.09,  which  sum  is  still  due;  that 
when  the  defendants  purchased  and  paid  for  said  lumber 
they  knew  the  facts  above  stated  as  to  the  rights  of  the  Illi- 
nois Company,  and  that  the  title  and  right  of  possession  in 
said  lumber  was  in  the  plaintiff,  but  that  the  defendants 
have  refused  to  deliver  said  lumber  to  the  plaintiff,  or  pay 
the  plaintiff  the  balance  due  thereon,  though  requested  so 
to  do. 
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The  answer,  in  effect,  alleged  that  the  plaintiff  had  real- 
ized enoagh  apon  the  timber  which  was  left  on  said  lands 
by  the  Illinois  Company  to  pay  all  that  was  due  upon  said 
contract;  and,  as  a  further  defense,  the  answer  alleged  that 
the  defendants  purchased  said  lumber  gf  the  Illinois  Com- 
pany in  good  faith,  without  any  information  as  to  the 
plaintiff's  alleged  title,  and  that  the  plaintiff  is  estopped 
from  asserting  title  to  said  lumber,  because  it  put  no  marks 
thereon,  and  left  the  same  in  undisputed  possession  and  ap- 
parent ownership  of  the  Illinois  Company,  and  allowed  said 
Illinois  Company  to  pile  the  same  in  its  yard  and  intermix 
the  same  with  its  other  lumber,  and  made  no  effort  to  pre- 
serve any  lien  thereon  or  give  any  notice  to  lonajide  pur- 
chasers that  said  lien  was  claimed. 

Trial  by  jury  was  waived.  The  evidence  showed  that  the 
Illinois  &  Wisconsin  Lumber  Company,  in  November,  1895, 
was  doing  a  logging  and  lumber  business  in  Lincoln  county, 
Wisconsin,  and  cutting  pine  timber  upon  its  own  lands  in  said 
county,  and  removing  the  same  and  manufacturing  it  into 
lumber  at  its  sawmill  at  Merrill ;  that  the  pine  lands  of  the 
plaintiff  named  in  the  complaint  were  in  close  proximity  to 
the  lands  of  the  Illinois  Company;  that  in  November,  1895, 
Mr.  F.  Weyerhauser,  the  president  and  manager  of  the 
plaintiff  corporation,  called  at  the  office  of  the  Illinois  Com- 
pany in  Chicago,  and  saw  Mr.  W.  W.  Schultz,  the  president 
of  the  Illinois  Company,  and  agreed  upon  the  terms  of  the 
sale  of  the  standing  pine  upon  the  lands  in  question  to  said 
Illinois  Company  for  $12,000,  it  being  then  understood  that 
the  Illinois  Company  wished  to  cut  the  timber  immediately 
and  get  the  logs  out  with  their  own  logs,  and  that  the  agree- 
ment was  to  be  reduced  to  writing  after  Mr.  Weyerhauser 
returned  from  the  East,  where  he  was  then  going;  that 
Mr.  Weyerhauser  returned  from  the  East  in  January  or 
February,  1896,  and  that  upon  his  return  the  Illinois  Com- 
pany desired  more  time  to  cut  and  remove  the  timber;  that 
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this  additional  time  was  granted  by  Mr.  'Weyerhaaser  by 
correspondence,  and  three  years  was  given  to  cut  and  remove 
the  timber  on  condition  of  the  payment  of  the  taxes  on  sach 
lands  as  were  uncut  after  May  1, 1897,  but  in  other  respects 
the  terms  of  the  oral  agreement  remained  practically  un- 
changed; that  the  written  agreement  was  finally  signed  by 
both  parties  May  11, 1896,  and  is  follows: 

"  Know  all  men  by  these  presents,  that  the  Mississippi 
River  Logging  Co.^  a  corporation  of  Clinton,  Iowa,  of  the 
first  part,  for  and  in  consideration  of  twelve  thousand  dol* 
lars,  to  be  paid  by  the  Illinois  and  Wisconsin  Lumber  Co., 
a  corporation  of  Chicago,  III.,  of  the  second  part,  have  bar- 
gained, sold,  granted,  transferred,  assigned,  and  conveyed, 
and  by  these  presents  do  bargain,  sell,  grant,  transfer,  assign, 
and  convey,  unto  the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns,  all  the  pine  timber  standing,  laying,  or 
being  upon  the  following  described  lands,  to  wit  [descrip- 
tion of  lands  omitted],  with  the  right  to  enter  upon  said 
lands  at  any  time  within  three  years  from  date  to  cut  and 
remove  said  pine  timber.  And  it  is  expressly  agreed  that, 
until  all  payments  hereinafter  mentioned  have  been  made, 
the  title,  ownership,  possession,  and  right-  of  possession  of 
said  timber  and  the  saw  lo^s  which  may  be  cut  therefrom 
or  the  lumber  manufactured  therefrom,  wherever  the  same 
may  be,  shall  be  and  remain  in  the  party  of  the  first  part. 
Said  party  of  second  part  to  pay  taxes  on  all  lands  uncut 
after  May  1,  1897,  until  cut  and  released  by  said  second 
party.  The  said  second  party  agrees  to  pay  tor  said  timber 
the  aforesaid  sum  of  twelve  thousand  dollars,  with  interest 
thereon  at  five  per  cent,  per  annum,  payable  -J  May  1st, 
1896,  and  ^  July  1st,  1896.  To  have  and  hold  the  same 
unto  the  said  party  of  the  second  part,  its  successors  and 
assigns,  forever.  And  it  does,  for  its  successors  and  assigns, 
covenant  and  affree  to  and  with  the  said  party  of  the  second 
part  that  it  is  the  lawful  owner  of  said  property;  that  the 
same  is  free  from  all  incumbrances;  and  that  it  has  good 
right  to  sell  the  same  as  aforesaid,  and  will  warrant  and 
defend  the  said  property  hereby  sold  unto  the  said  partv  of 
the  second  part,  its  successors  and  assigns,  against  the  law- 
ful claims  and  demands  of  all  persons.'" 

It  further  appears  that  during  the  winter  of  1895  and 

1896,  and  prior  to  May  1st,  the  Illinois  Company  cut  about 


Wis.]  JANUAUT  TERM,  1901.  81 

Mississippi  River  Logging  Co.  vs.  Miller  and  another. 

3,000,000  feet  of  timber  from  the  lands  in  question,  all  of 
which  it  marked  with  its  own  recorded  mark  "  box  two  '* 
(i),  and  mixed  the  same  with  about  2,000,000  feet  of  its 
own  logs,  and  shipped  the  same  to  Merrill,  where  the  same 
was  sawed,  and  mingled  with  its  own  lumber,  and  piled  in 
its  own  lumber  yard,  so  that  it  was  impossible  to  separate 
or  distinguish  it;  that  on  the  11th  of  May,  1896,  the  Illinois 
Company  made  the  first  payment  of  $6,000  with  interest, 
and  inclosed  in  the  letter  a  list  of  the  lands  which  had  been 
cut  and  those  which  were  still  uncut,  by  which  it  appeared 
(as  the  fact  really  was)  that  the  lands  in  sections  6  and  18 
were  still  uncut;  that  on  the  27th  of  June  following  the 
Illinois  Company  applied  for  a  sixty-^day  extension  of  time 
in  which  to  make  the  second  payment,  stating  that  only 
twenty  or  twenty-five  per  cent,  of  the  logs  had  been  cut 
(which  was  the  fact),  and  that  the  balance  would  be  re- 
moved during  the  coming  winter;  that  an  extension  of  time 
was  granted  by  the  plaintiflf  until  September  1, 1896,  by  a 
letter  dated  July  8,  1896,  and  that  between  the  middle  of 
July  and  the  middle  of  September,  1896,  the  Illinois  Com- 
pany cut  from  section  18  logs  amounting  to  nearly  1,000,000 
feet;  that  on  September  21,  1896,  the  Illinois  Company  ap- 
plied for  further  time  to  make  the  second  payment,  and 
stated  in  its  letter  that  the  greater  part  of  the  timber  still 
remained  uncut;  that  neither  the  plaintiff  nor  its  officers 
knew  that  any  logs  had  been  cut  during  the  summer,  and 
that  payment  was  not  pressed,  but  the  matter  was  allowed 
to  run  without  definite  extension  of  time  until  January  12, 
1897,  when  the  Illinois  Company,  being  insolvent,  made  as- 
signments for  the  benefit  of  its  creditors,  both  in  Illinois 
and  Wisconsin;  that  the  assignee  of  said  company  paid 
thirty  per  cent,  in  dividends  to  its  creditors,  but  the  plaintiff 
filed  no  claim. 

It  further  appeared  that  July  29,  1895,  the  Illinois  Com- 
pany, by  a  written  agreement,  sold  the  lumber  then  in  its 

VoulOO  — 6 
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yard  at  Merrill,  together  with  its  entire  cut  for  the  year,  to 
the  defendants,  the  same  to  be  delivered  in  piles  at  the  yard 
in  Merrill,  and  marked  with  the  defendants'  name,  as  fast  as 
1,000,000  feet  was  sawed  and  piled ;  that  this  contract  was 
renewed  April  27, 1896,  so  as  to  cover  upon  the  same  terms 
the  entire  cut  of  the  mill  in  1896,  and  pursuant  thereto  sub- 
stantially all  of  the  cut  of  1896  was  delivered  to  the  defend- 
ants as  fast  as  it  was  sawed,  and  the  defendants  assumed 
control  thereof,  and  made  payments  from  time  to  time,  the 
last  final  payment  being  made  November  27,  1896;  that  the 
defendants  made  no  inquiry  as  to  the  title  to  any  pf  the  lum- 
ber, and  that  the  last-named  contract  contained  a  guaranty 
by  the  Illinois  Company  that  it  had  good  title  and  would 
protect  the  same  from  all  claim ;  that  the  defendants  had  no 
actual  knowledge  or  notice,  until  making  payment  in  full, 
of  the  terms  of  the  contract  between  the  Illinois  Company 
and  the  plaintiff,  and  did  not  know  that  the  plaintiff  claimed 
to  own  the  lumber  or  claimed  any  lien  thereon, —  on  the 
contrary,  that  they  bought  and  paid  for  the  same  in  good 
faith;  that  the  defendant  sold  all  of  said  lumber,  which  came 
from  the  plaintiff's  lands,  and  that  the  same  was  of  the  value 
of  $18,000;  that  the  timber  left  standing  upon  the  lands  was 
taken  possession  of  by  the  plaintiff  after  the  failure  of  the 
Illinois  Company,  and  sold,  and  the  net  proceeds  applied 
upon  the  unpaid  contract  with  the  Illinois  Company,  after 
which  application  there  still  remained  due  upon  said  con- 
tract $3,756.28 ;  that  no  consent  was  given  by  the  plaintiff 
to  the  sale  of  the  lumber,  either  in  writing  or  by  parol,  unless 
consent  may  be  inferred  from  the  facts  stated,  and  that  the 
plaintiff  first  Idarned  of  the  sale  to  the  defendants  after  the 
failure  of  the  Illinois  Company ;  that  the  plaintiff  took  no 
steps  to  mark  the  logs  in  any  way,  or  to  ascertain  what  the 
Illinois  Company  expected  to  do  with  the  logs;  that  Mr, 
Weyerhauser  knew  that  the  Illinois  Company  had  a  mill  at 
Merrill  very  soon  after  the  shipping  of  the  logs  to  Merrill 
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commenced,  and  knew  that  logs  were  being  shipped  there, 
bat  made  no  inqairies,  and  testified  that  he  did  not  care 
anything  about  where  the  logs  went;  that  January  26, 1897, 
the  plaintiff  demanded  from  the  defendants  the  return  of 
the  lumber,  or  the  amount  due  from  the  Illinois  Company, 
which  demand  was  refused,  and  this  action  brought. 

These  facts  appearing  either  on  the  undisputed  evidence 
or  by  the  findings  of  the  court,  judgment  was  rendered  for 
the  plaintiff  for  $3,756.28,  Avith  interest  and  costs,  and  the 
defendants  appeal. 

For  the  appellants  there  were  briefs  by  Hurley^  Ryan  <& 
«/iwi6»,  attorneys,  and  Hooper  <&  Hooper^  of  counsel,  and  a 
separate  brief  by  Hooper  <&  Hooper^  and  oral  argument  by 
M.  A.  Hurley  and  Ben,  Hooper.  To  the  point  that  there 
had  been  an  estoppel  in  pais  they  cited  Bxiclianan  v.  Moore^ 
13  Serg.  &  K.  304;  Strong  v.  EUsworth,  26  Yt.  366;  Mitchell 
<?.  Reedj  9  Cal.  204;  Quirk  v,  Thomas^  6  Mich.  76;  Dezell  v. 
OdeU^  3  Hill,  221;  Continental  Nat  Bamk  v.  Nat.  Bamk^  50 
N.  Y.  575,  and  cases  cited ;  Herman,  Estoppel,  §  775,  and 
cases  cited;  Frost  v,  Saratoga  M.  Ins.  Co.  5  Denio,  154;  Lucas 
V.  Hart^  5  Iowa,  415;  Dickerson  v.  Colgrove^  100  U.  S.  578; 
Preston  v.  Mann^  25  Conn.  118;  Anderson  v.  Hubble^  93  Ind. 
670 ;  Haoine  Co.  Bank  v.  Laihrop^  12  Wis.  466 ;  Yilas  v.  Mason^ 
25  Wis.  310,  823;  Radayit  v.  Werheim  Mfg.  Co.  106  Wis.  600, 
and  cases  cited ;  Catling  v.  Rodman^  6  Ind.  289 ;  Catherwood  v. 
WatsoUy  65  Ind.  576;  Richardson  v.  Chickering,  41  N".  H.  380; 
Ashbyv.  Ashby,  46  Atl.  Rep.  522 ;  Chitty,  Cont.  (11th  ed.),  534 ; 
Pickering  v.  Busk^  15  East,  38;  Lewenherg  v.  HayeSy  91  Me. 
104 ;  Heath  v.  Stoddard,  91  Me.  499 ;  Spooner  v.  Cummings,  151 
Mass.  313;  Winchester  W.  W.  cfe  M.  Co.  v.  Caiman,  109  Ind.  31 ; 
Freiv.  McMurdo,  101  Wis.  423;  Two  Rivers  Mfg.  Co.  v.  Day, 
102  Wis.  333;  Neubauer  v.  Oabriel,  86  Wis.  201;  Walker  v. 
Orand  Rapids  F.  M.  Co.  70  Wis.  92 ;  Wing  v.  Thompson.,  78 
Wis.  256;  Mechem,  Agency,  §§338,  773;  Bouck  *.  Enos, 
€1  Wis.  660-664;  1  Parsons,  Cont.  44;  Kasson  v.  Noltaer,  43 
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Wis.  650 ;  Lickbarrow  v.  Mason^  2  Term,  70 ;  Hem  v.  NicholSj 
1  Salk.  289 ;  New  York  <&  N.  H.  R.  €o.  v.  Schuyler,  34  N.  Y. 
80,  69;  Preston  v.  Wither  spoon,  109  SInd.  457;  Parker  v.  Pair 
rick,  5  Term,  175;  Quick  v.  MiUigan,  108  Ind.  419;  Smith  v. 
Shea  Lake  L.  Co.  68  Wis.  89. 

For  the  respondent  there  was  a  brief  by  Glapp  dk  Macart- 
ney, and  oral  argument  by  N.  H,  Clapp, 

WiNSLow,  J.  The  timber  contract  before  us  was  a  con- 
tract for  the  sale  of  an  interest  in  land.  Its  terms  are  sub- 
stantially identical  with  the  terms  of  the  contract  involved 
in  the  case  of  Bent  v.  Hoxie,  90  Wis.  625.  Whether  the  in- 
terest in  the  timber  which  was  secured  to  the  plaintiff  be 
technically  a  reservation  or  an  exception  is  a  question  of 
little  moment.  The  contract  secured  to  the  plaintiff  a  para- 
mount title  to  the  timber  until  the  purchase  price  was  paid, 
which  could  be  enforced  by  replevin  as  against  the  opposite 
party.  These  propositions  are  not  open  to  doubt  since  the 
decision  of  this  court  in  the  case  of  LUlie  v,  Duvhar,  62  WiSw 
198,  which  was  followed  by  the  cases  of  Bent  v,  Hoxie,  supra, 
and  Hyland  v.  Bohn  Mfg.  Go.  92  Wis.  167. 

The  Illinois  &  Wisconsin  Company  doubtless  had  an  in- 
terest in  the  logs  and  lumber,  but  it  was  not  a  perfect  title, 
but  rather  a  right  to  acquire  title  by  payment  of  the  price, 
which  right  could  not  ripen  into  title  as  against  its  vendor 
until  such  price  was  paid.  Not  having  title  itself,  it  could 
not  convey  title.  These  general  common-law  principles  gov- 
erning conditional  sales  of  personal  property  where  title  is 
not  to  pass  until  the  purchase  price  is  paid  are  supported  by 
the  great  weight  of  authority.  It  is  true  that  in  many  states, 
including  our  own,  statutes  have  been  passed  requiring  the 
filing  or  recording  in  some  proper  office  of  such  conditional 
contracts  of  sale,  in  order  to  make  them  valid  as  against 
third  persons  (Stats.  1898,  sec.  2317),  but,  as  the  sale  here 
was  a  sale  of  an  interest  in  real  estate,  instead  of  personal 
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property,  this  statute  is  of  no  moment,  save,  perhaps,  that 
it  impliedly  recognizes  the  existence  of  a  contrary  rule  at 
common  law,  and  also  indicates  legislative  dissatisfaction 
with  such  common-law  rule,  and  the  deliberate  adoption  of 
a  radically  different  policy. 

In  the  case  of  Rarkneas  v.  'BttsaeU^  118  TJ.  S.  663,  the  subject 
of  such  conditional  sales  and  the  rights  of  vendor  and  vendee 
as  well  as  of  the  vendee's  creditors  and  transferees  is  learnedly 
discussed  by  Mr.  Justice  Bradley,  and  a  great  number  of 
cases  cited  upon  the  subject  from  many  states.  The  conclu- 
sion reached  in  the  opinion  is  that,  while  there  are  some  decis- 
ions (notably  in  Pennsylvania  and  Illinois)  holding  that  an 
execution  creditor  or  hona  fide  purchaser  of  a  conditional 
vendee  who  is  clothed  with  possession  and  apparent  owner- 
ship of  a  chattel  will  be  protected  against  the  claim  of  the 
original  vendor,  still  that  such  decisions  are  few  in  number 
compared  with  the  overwhelming  number  which  hold  that, 
in  the  absence  of  fraud,  conditional  sales  are  valid  and  law- 
ful as  well  against  third  persons  as  against  parties  to  the 
contract.  Amon^  the  states  holding  to  the  latter  doctrine 
he  enumerates  Massachusetts,  Connecticut,  Maine,  New 
Hampshire,  Vermont,  New  York,  Ohio,  Indiana,  Michigan, 
Missouri,  and  Alabama.  It  is  to  be  noted  that,  so  far  as  the 
rights  of  a  hona  fide  purchaser  are  concerned,  the  discussion 
was  practically  obiter^  because  the  purchaser  in  that  case  had 
full  notice  of  the  rights  and  claims  of  the  vendor  before  he 
made  his  purchase  (see  close  of  the  opinion  in  that  case). 
But  the  case  definitely  settles  and  adopts  the  general  prin- 
ciple that,  in  the  absence  of  fraud,  an  agreement  of  condi- 
tional sale  is  valid  as  well  against  third  persons  as  against 
the  parties  to  the  transaction,  and  that  a  bailee  of  personal 
property  cannot  convey  the  title,  nor  subject  it  to  execution 
for  his  own  debts,  until  the  condition  on  which  the  agree- 
ment to  sell  has  been  performed. 

We  see  no  reason  to  question  the  correctness  of  the  general 
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rule  laid  down  in  that  case;  indeed,  it  is  substantially  in  ac- 
cord with  the  doctrine  of  this  court  as  announced  in  ZiUie 
V.  Dunbar y  62  Wis.  198;  but  it  in  no  way  trenches  upon  the 
equitable  principles  of  estoppel.  If  it  appear  that  the  vendor 
under  an  agreement  of  conditional  sale  has  so  conducted  him- 
self in  thd  transaction  that  it  would  be  a  fraud  upon  innocent 
third  persons,  who  have  purchased  the  property  relying  on 
the  vendee's  apparent  title,  to  allow  the  vendor  to  assert  his 
title  upon  the  property,  then  the  vendor  will  be  estopped 
from  asserting  such  title.  We  have  found  no  case  which 
denies  this  general  proposition,  and  many  of  them  either 
expressly  or  impliedly  recognize  it.  The  very  case  of  Uarkr 
ness  V,  Bussell,  so  much  relied  on  here,  recognizes  it  by  limit- 
ing the  principle  which  it  states  to  cases  in  which  there  is 
"absence  of  fraud."  The  question  is.  What  facts  will  con- 
stitute an  estoppel?  It  is  quite  generally  held  that  the  mere 
giving  of  possession  to  the  vendee  will  not  raise  an  estoppel. 
There  must  be  something  more  than  this. .  But  if  a  vendor 
conditionally  sells  to  a  vendee  goods,  and  gives  him  the 
indicia  of  ownership,  with  the  agreement,  express  or  im- 
plied, that  he  is  to  sell  them  as  his  own,  then  there  can  be 
little  doubt  but  that  the  vendor  will  be  estopped  from  assert- 
ing title  thereto  as  against  an  innocent  third  person  who  has 
purchased  of  the  vendee  in  ignorance  of  any  infirmity  or 
reservation  of  title.  This  becomes  the  case  of  one  who  has 
silently  stood  by  and  allowed  another  to  deal  with  his  prop- 
erty and  sell  it  to  a  third  person  who  advances  his  money 
in  good  faith.  He  has  consented  to  the  sale  as  effectively 
as  if  corporeally  present,  and  will  not  be  heard  to  retract 
his  consent  to  the  prejudice  of  him  who  has  changed  his 
position  relying  thereon. 

This  principle  is  not  only  well  established  by  numerous 
authorities,  but  some  of  them  are  from  states  which  hold  the 
general  principle  laid  down  in  Ilarhieaa  v.  RmseU^  118  U.  S. 
663.     Thus,  in  Spooner  v,  Gummings^  151  Mass.  813,  the 


Wis.]  JANUABY  TEBM,  1901.  87 

Mississippi  River  Logging  Ck>.  tb.  Miller  and  another. 

plaintiff  had  sold  a  horse  to  one  Pope  under  a  conditional 
agreement  that  title  should  remain  in  plaintiff  until  the  horse 
was  paid  for,  and  Pope^  without  paying  for  the  horse,  sold 
it  to  the  defendant,  who  was  an  innocent  purchaser.  It  was 
held  that  evidence  tending  to  show  that,  according  to  the 
course  of  dealing  between  the  plaintiff  and  Pope,  it  was  ex- 
pected that  Pope  was  to  resell  the  horse,  was  admissible,  and 
that  if  it  appeared  that  the  plaintiff  expressly  or  impliedly 
authorized  the  sale  the  defendant,  having  bought  in  good 
faith  from  the  apparent  owner,  acquired  a  good  title  by 
estoppel. 

So,  in  Lewenlergv.  Ilayes^  91  Me.  106,  where  the  plaintiff, 
being  a  merchant,  sold  goods  to  the  defendant's  vendor  (also 
a  merchant)  knowing  they  were  to  be  put  on  sale,  it  was  held 
that  the  defendant  (an  innocent  purchaser)  had  a  right  to 
reply  upon  such  apparent  authority,  and  that  the  plaintiff 
was  estopped  from  asserting  a  claim  that  he  had  not  parted 
with  title  to  the  goods. 

So,  also,  in  Winchester  W.  W.  (&  M.  Co.  v.  Carrnan,  109  Ind, 
31,  it  was  held  that  a  manufacturer  and  wholesaler  of  goods, 
who  sells  the  same  on  credit  and  delivers  them  to  a  retail 
dealer  for  the  express  or  implied  purpose  of  resale,  cannot 
reserve  in  himself  the  title  which  he  can  assert  against  inno- 
cent purchasers  from  such  retail  dealer.  To  the  same  effect 
are  Fitzgerald  v.  Fuller^  19  Hun,  180;  Devlifi  v.  O^IfeUl^  6 
Daly,  305. 

Indeed,  the  proposition  seems  to  be  so  clearly  within  the 
well-understood  principles  governing  estoppel  in  pais  that 
authorities  upon  the  exact  point  are  hardly  necessary.  Con- 
sult, also,  Leigh  Bros,  v.  M.  <&  0.  R.  Go.  58  Ala.  165;  1  Benj. 
Sales  (4th  Am.  ed.,  by  Corbin),  §  448,  p.  412;  Pickering  v. 
Busk,  15  East^  38. 

But  it  seems  to  have  been  considered  that  this  question 
has  been  settled  adversely  to  the  defendants'  contention  by 
the  case  of  LiUie  v.  Dunbar,  62  Wis.  198.    That  was  an  ac- 
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tion  of  replevin.  The  facts  appearing  from  the  case  and 
briefs  on  file  were  that  one  Wilcox  had  bought  of  Lillie,  by 
oral  contract,  a  quantity  of  standing  timber  for  $100,  to  be 
paid  in  the  future,  with  the  right  to  remove  the  same,  but 
on  condition  that  title  should  not  pass  until  the  purchase 
price  was  paid.  Wilcox  made  iei  contract  with  Dunbar  to 
cut  and  manufacture  the  timber  into  lumber  and  deliver 
it  to  Dunbar  at  certain  prices,  on  which  contract  $300  was 
paid  down.  Wilcox  cut  and  manufactured  the  logs,  or  a 
part  of  them,  into  lumber,  and  delivered  the  same  to  Dunbar. 
Wilcox  did  not  pay  Lillie  for  the  logs.  Lillie  claimed  that 
before  Dunbar  had  paid  Wilcox  for  the  lumber,  and  while 
there  was  yet  a  considerable  sum  to  come  due,  he  (Lillie) 
notified  Dunbar  of  his  claim ;  but  Dunbar  claimed  that  Lillie 
simply  inquired  of  him  if  Wilcox  had  left  $100  there  for  him 
for  timber  sold.  The  case  was  submitted  to  the  jury  on  the 
theory  that  it  was  a  sale  of  personal  property,  and  they  were 
charged  that  the  only  question  was  whether  Dunbar  received 
notice  of  Lillie's  interest  in  the  property  at  the  time  of  the 
purchase  or  before  he  paid  for  the  lumber;  and,  if  he  did, 
then  they  were  instructed  that  the  plaintiff  should  recover, 
but  if  not,  then  the  defendant  should  have  a  verdict.  Upon 
this  charge  the  verdict  was  for  the  plaintiflf,  thus,  in  efl^ect, 
deciding  that  Dunbar  had  timely  notice  of  Lillie's  rights  in 
the  lumber.  The  answer  in  the  case  consisted  simply  of  an 
admission  of  possession  of  the  lumber  and  a  denial  of  all  other 
allegations  of  the  complaint.  There  was  no  issue  of  estoppel 
raised  in  the  case.  Upon  this  state  of  the  record  the  defend- 
ant appealed,  and  upon  the  appeal  his  principal  contention 
was  that  the  contract  between  Lillie  and  Wilcox  was  a  con- 
ditional sale  of  personal  property,  and  void  as  to  Dunbar 
because  not  filed  as  required  by  the  statute.  Addressing 
itself  to  this  proposition,  the  court  held  that  it  was  errone- 
ous, and  that  the  contract  was  a  contract  for  the  conveyance 
of  an  interest  in  land,  and  hence  not  governed  by  the  law 
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reqairing  the  filing  of  contracts  for  the  conditional  sale  of 
personal  property,  overruling  certain  remarks  made  in  Cadle 
V,  McLean^  48  Wis.  636,  and  Bunn  v.  Valley  Z.  Co,  51  Wis. 
376.  In  the  opinion  it  was  said  that  a  purchaser  from  Wilcox 
could  acquire  only  such  rights  as  Wilcox  actually  had  under 
his  contract  with  Liilie.  This  was  strictly  correct,  as  applied 
to  the  facts  of  that  case;  but  the  fact  that  title  might  pass 
by  estoppel  was  recognized  in  the  opinion,  for  it  was  ex- 
pressly stated  that  if  Liilie  knowingly,  and  without  objec- 
tion, permitted  Wilcox  to  sell  the  property  to  a  hona  fide 
'  purchaser,  he  would  undoubtedly  have  lost  his  right  to  claim 
the  property  as  against  such  purchaser. 

This  case  was  followed  by  Wing  v.  Thompson^  78  Wis.  256, 
which  was  a  case  involving  the  rights  of  a  conditional  vendor 
of  standing  timber  against  a  purchaser  from  the  conditional 
vendee,  the  contract  itself  being  substantially  in  the  same 
form  as  the  one  now  before  us.  In  that  case  the  defense  of 
estoppel  was  relied  upon  by  the  defendants,  and  it  was  said 
in  the  opinion  that  ^^  a  contract  of  this  kind  is  not  favored 
in  the  law,  and  the  right  to  enforce  the  reservations  as 
against  a  hona  fide  purchaser  without  notice  must  be  based 
upon  evidence  which  shows  that  the  plaintiff  has  not  done 
anything  in  regard  to  such  property  while  in  the  hands  of 
his  vendee  which  would  amount  to  a  waiver  of  his  right  or 
estop  him  from  asserting  his  title  against  a  purchaser  from 
his  vendee."  The  following  instruction,  proposed  by  the 
defendant,  was  refused:  ^'In  determining  the  question  of 
waiver  or  license,  the  jury  are  instructed  that  the  plaintiff's 
permitting  the  logs  to  be  moved  from  the  town  of  Bayfield 
to  the  town  of  Washburn,  and  permitting  the  logs  to  be 
manufactured  into  lumber,  extending  the  time  of  payment 
of  the  last  $3,000,  and  failure  to  assert  any  claim  to  the  logs 
or  lumber  for  more  than  one  year  after  the  last  note  be- 
came due,  is  evidence  tending  to  prove  waiver  of  lien,  and 
license  and  permission  to  manufacture  into  lumber  and  sell." 
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On  the  contrary,  the  court  charged  that,  "the  mere  fact  that 
Wing  knew  of  such  removal  and  sawing  and  piling  at  their 
mill,  and  knew  that  they  intended  to  sell  or  had  sold  them, 
to  be  delivered  on  board  boats,  some  of  such  lumber  to  de- 
fendants, and  did  not  object  thereto,  that  would  not  be  a 
waiver  or  abandonment  of  his  lien  upon  all  the  logs  and 
lumber  on  the  docks."  This  court  said :  "  Whether  the  facts, 
stated  in  this  latter  instruction  would  be  a  waiver  of  plaint- 
iflf's  claim  of  title  to  the  logs  in  question  was,  we  think,  a 
question  of  fact  for  the  jury  to  determine,  and  not  of  law 
for  the  court,  and  [the  instruction]  was,  therefore,  errone- 
ous. The  facts  proved  on  the  trial  clearly  tended  to  estab- 
lish the  claim  of  waiver  and  estoppel,  as  insisted  by  the 
defendants;  and  the  court  should  have  submitted  the  same 
to  the  jury  without  stating  that,  as  matter  of  law,  those 
things  did  not  amount  to  a  waiver.  That  courts  universally 
hold  that  the  matters  claimed  to  have  been  proven  by  the 
defendants  in  this  case  are  competent  evidence  on  the  sub- 
ject of  waiver  of  the  rights  of  the  plaintiff  reserved  in  his 
contract  will  be  seen  by  examination  of  the  following  cases, 
as  well  as  of  many  others  which  might  be  cited:  Peabody 
V.  Maguire^  79  Me.  572;  Winche%ter  W,  Wl  <&  M,  Co.  v.  Car^ 
mem,  109  Ind.  31 ;  Benj.  Sales  (3d  Am.  ed.),  §  19,  pp.  18, 19, 
and  cases  cited  in  notes."  This  opinion  was  written  by  the 
same  justice  who  wrote  the  opinion  in  Lillie  v,  Dunhar,  62* 
Wis.  198,  and  in  no  part  of  the  opinion  is  there  any  indica- 
tion that  he  considered  that  the  Lillie  Case  was  thereby  in 
any  way  overruled  or  limited. 

We  conclude,  therefore,  that  there  can  be  no  question  in 
this  state  but  that  a  conditional  vendor  may,  by  his  acts,  be 
estopped  from  asserting  his  title  as  against  a  purchaser  of 
his  vendee;  and  the  serious  question  in  this  case  is  whether 
the  facts  show  such  an  estoppel.  Bardon  v.  McCaUy  108 
Wis.  181.  The  simple  principle  is  that  if  the  conditional 
vendor,  having  given  the  vendee  possession  and  apparent 
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authority  to  sell  the  property,  either  expressly  or  impliedly 
consent  to  snch  sale  by  his  vendee,  he  will  be  estopped  from 
asserting  his  rights  to  the  injury  of  a  purchaser  who  bought 
in  the  ordinary  course  of  business,  and  paid  for  the  property 
without  notice. 

Do  the  facts  proven  bring  the  plaintiff  within  this  prin- 
ciple? In  order  to  properly  answer  this  question,  a  brief 
review  of  the  main  facts  will  be  useful  The  plaintiff's 
president,  Mr.  Weyerhauser,  transacted  all  of  the  business 
on  the  part  of  the  plaintiff.  In  November,  1895,  the  Illi- 
nois &  Wisconsin  Lumber  Company  was  engaged  in  the 
logging  and  lumbering  business,  having  pine  lands  in  Lin- 
coln county,  and  a  mill  at  Merrill,  and  an  office  in  Chicago. 
All  these  facts  Mr.  Weyerhauser  knew  at  the  time  the  ne- 
gotiations commenced,  except  that  he  says  that  he  did  not 
know  w?iere  their  mill  was,  but  admits  that  he  learned 
that  it  was  at  Merrill  after  they  began  to  cut  logs.  In  No- 
vember, 1895,  knowing  that  the  Illinois  Company  was  man- 
ufacturing and  selling  lumber,  he  orally  negotiated  the  sale 
of  the  logs  in  question  to  them.  He  was  informed  that  they 
wanted  to  out  the  timber  right  away  and  get  it  out  with 
other  timber  which  they  had  in  the  vicinity.  Unquestion- 
ably he  knew  that  it  was  the  intention  to  manufacture  and 
sell  the  lumber  when  manufactured,  because  that  was  their 
business,  and  any  other  conclusion  would  be  absurd  and  an 
imputation  upon  his  bijisiness  sagacity.  Knowing  these  facts, 
he  took  absolutely  no  measures  to  preserve  anywhere  any 
indication  that  the  title  to  the  logs  remained  in  the  plaint- 
iff. He  caused  no  mark  to  be  put  upon  them,  and,  on  the 
contrary,  tacitly  acquiesced  in  allowing  the  Illinois  Com- 
pany to  mark  them,  with  their  own  mark,  and  this  while 
knowing  that  they  were  to  be  mixed  indiscriminately  with 
the  other  logs  of  the  Illinois  Company.  Knowing  or  having 
every  reason  to  believe  that  they  were  to  be  manufactured 
into  lumber,  he  took  no  measures  to  see  that  the  lumber 


92  SUPREME  COURT  OF  WISCONSIN.         [109 

Mississippi  River  Logging  Co.  vs.  Miller  and  another. 

was  marked  in  any  way  so  as  to  distinguish  it,  or  even  piled 
by  itself,  but  tacitly  allowed  it  to  be  mixed  with  other  lum- 
ber, so  that  its  identity  was  lost.  It  will  hardly  avail  to 
say  that  he  had  no  actual  knowledge  of  what  was  done  with 
the  logs  after  they  were  out,  or  that  he  did  not  know  or 
care  where  they  were  going  to,  as  he  testifies  in  effect. 
Knowing  that  his  logs  were  going  into  hands  of  manufact- 
urers and  dealers,  it  was  clearly  his  duty  to  apprehend  that 
in  all  human  probability  they  were  to  be  cut  up  and  sold; 
and  the  fact  that  he  turned  his  back  and  closed  his  eyes  to 
the  further  proceedings  will  not  excuse  the  failure  to  exer- 
cise those  ordinary  and  obvious  precautions  which  would 
suggest  themselves  to  any  mind,  not  only  as  a  measure  of 
safety  to  himself,  but  as  means  of  preventing  injury  to  oth- 
ers. In  effect,  the  conclusion  cannot  be  escaped  that  he 
sold  to  a  manufacturer  and  dealer  property  which  he  knew 
was  to  be  manufactured  and  sold,  and  which  was  within 
the  ordinary  business  of  the  dealer  to  sell.  He  gave  im- 
mediate possession,  and  allowed  that  possession  to  be  accom- 
panied with  all  the  indicia  of  title  and  apparent  right  to 
sell ;  and  we  think  that  when,  as  appears  in  this  case,  the 
property  has  been  sold  in  the  ordinary  course  of  business 
to  a  purchaser  without  notice  of  the  plaintiff's  claim,  and 
who  has  paid  the  full  purchase  price  before  receiving  any 
notice  thereof,  the  principle  that  the  plaintiff  is  estopped 
from  asserting  its  claim  must  apply. 

The  extensions  of  time  for  the  payment  of  the  last  half  of 
the  purchase  money  are  also  facts  which  have  a  bearing  on 
the  question.  The  last  payment  was  to  be  made  July  1, 
1896,  but  it  was  extended  until  September  1st.  At  this 
time  application  was  made  for  further  extension,  and  it  was 
granted  by  forbearance  of  any  attempt  to  collect  until  after 
the  failure  in  January,  1897.  At  the  time  of  application 
for  the  last  extension  it  appears  also  that  the  plaintiff  had 
express  notice  that  the  Illinois  Company  was  actively  en- 
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gaged  in  selling  its  lumber.  In  the  letter  of  September  21st 
the  Illinois  Company  said,  "  The  exceeding  stringency  in 
the  money  market  has  operated  to  compel  us  to  carry  and 
make  extensions  to  parties  owing  us,  and  also  to  prevent 
our  realizing  on  paper  which  we  are  taking  for  the  sale  of 
«tock,^^  Here,  if  never  before,  actual  knowledge  of  the  fact 
that  the  Illinois  Company  was  engaged  in  the  business  of 
selling  lumber  was  brought  home  to  the  plaintifF,  and  yet 
not  only  were  no  steps  taken  to  ascertain  the  situation  or 
give  notice  of  the  plaintiffs  rights  or  claims,  but  forbear- 
ance was  given  for  nearly  four  months,  during  which  time 
the  defendant  paid  a  large  part  of  the  purchase  money  in 
ignorance  of  any  adverse-  claim.  It  is  true  that  the  Illi- 
nois Company  stated  in  a  lietter  of  June  27, 1896,  that  it 
would  not  remove  the  balance  of  the  timber  until  the  com- 
ing winter,  and  that  a  million  feet  was  in  fact  cut  in  July 
and  August,  but  we  cannot  regard  this  promise  as  excusing 
the  plaintiff's  lack  of  diligence.  Summer  logging  is  not  in- 
frequent, and  it  remained  within  the  power  of  the  Illinois 
Company  under  its  contract  to  cut  and  manufacture  at  any 
time.  The  means  of  knowledge  as  to  the  actual  fact  were 
at  hand.  Good  faith  towards  others,  as  well  as  due  regard 
for  its  own  rights,  called  for  knowledge,  or  an  attempt  to 
acquire  knowledge,  instead  of  a  studied  endeavor  to  remain 
ignorant. 

Under  the  facts  shown,  we  think  the  court  should  have 
found  as  a  fact  that  the  plaintiff  was  estopped  from  assert- 
ing its  title.  Had  the  case  been  tried  before  a  jury,  the 
question  would  have  been  one  for  the  jury  under  proper 
instructions,  as  held  in  Wing  v.  Thompson^  78  Wis.  256. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  defendants  dis- 
missing the  complaint. 
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LuESSEK,  Administrator,  Eespondent,  vs.  Oshkosh  Eleotbio 
Light  &  Power  Company,  Appellant. 

January  1£ — Fd>ruary  1, 190  L 

Negligence  causing  death;  Pleading:  General  and  special  damages:  Par- 
ent and  chiUL 

1  In  an  action  under  sec&  4255,  4256;  Stats.  1898,  for  the  negligent  kill- 
ing of  a  bov,  allegations  that  he  was  not  married,  that  he  was  soven- 
teen  years  of  age  at  the  time  of  his  death,  and  was  an  intelligent, 
healthy  young  man,  capable  of  doing  business  and  earning  consid- 
erable sums  of  money,  and  that  he  left  a  father  surviving,  are  Jield 
sufficient  to  warrant  the  recovery  of  the  ordinary  value  of  the  serv- 
ices of  an  ordinary  boy  of  the  age  of  deceased  for  the  balance  of 
his  minority,  but  not  of  any  special  damages  by  reason  of  the  pe- 
culiar ability  of  the  deceased  to  earn  money,  or  for  loss  based  on 
reasonable  anticipation  of  receiving  pecuniary  benefits  from  a  con- 
tinuation of  the  life  of  the  deceased  subsequent  to  his  minority. 

H,  As  between  a  parent  and  a  wrongdoer  who  has  negligently  caused 
the  death  of  his  minor  son,  the  parent  is  entitled  to  damages  for 
loss  of  services,  notwithstanding  a  probability  that»  had  the  son 
lived,  the  father  might  have  allowed  him  to  spend  his  time  in  idle- 
ness^ or  might  have  given  him  his  time. 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
oounty:  George  W.  Burnell,  Circuit  Judge.    Affirmed. 

Action  by  the  personal  representative  of  Ed  war  J  W.  Lues- 
sen,  deceased,  under  sees.  4255,  4256,  Stats.  1898.  The  com- 
plaint contained  appropriate  allegations  to  show  that  the 
death  was  produced  by  the  negligent  conduct  of  defendant. 
The  allegations  relied  upon  to  show  pecuniary  loss  to  the 
father  were  as  follows:  Said  Edward  W.  Luessen  was  not 
married;  he  was  seventeen  years  of  age  at  the  time  of  his 
death,  and  was  an  intelligent,  healthy  young  man,  capable 
of  doing  business  and  earning  considerable  sums  of  money, 
and  left  a  surviving  father. 

Defendant  demurred  to  the  complaint  for  insufficiency. 
The  demurrer  was  overruled,  and  defendant  appealed. 
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For  the  appellant  there  were  briefs  by  Thompson^  Har- 
^haw  db  Thompson^  and  oral  argument  by  J.  G.  Th(yiiyp%on 
and  A,  E.  Thompaori. 

For  the  respondent  there  was  a  brief  by  Fdker^  Stewart 
<&  McDanaldy  and  oral  argument  by  0.  W.  Fdker, 

Mabshall,  X  It  is  so  well  settled  that  a  complaint  to 
enforce  the  cause  of  action  given  by  sees.  4255,  4256,  Stats. 
1898,  must  contain  a  statement  of  the  facts  showing  the 
survivorship  of  some  one  of  the  persons  for  whose  benefit 
the  statutory  right  was  created,  and  that  such  person  was 
pecuniarily  interested  in  the  continuance  of  the  life  that  was 
wrongfully  terminated,  that  we  deem  it  unnecessary  to  dis- 
cuss the  subject. 

Counsel  for  respondent  concede  the  proposition  contended 
for  by  appellant  on  this  appeal,  to  the  extent  indicated,  but 
say  that  the  calls  of  the  statute  are  satisfied  by  facts  ex- 
pressly or  by  necessary  implication  stated  in  the  complaint. 
Counsel  for  appellant  say  that  the  damages  recoverable  are, 
in  their  nature,  special,  and  that  they  must  be  pleaded  with 
all  the  particularity  required  by  the  rule  as  to  such  damages, 
strictly  so  called.  True,  the  damages  are  special  in  a  sense, 
but  they  are  not  such  within  the  general  meaning  of  the 
term.  Many  cases  are  cited  to  our  attention  where  the 
term  ^^ special"  is  used  in  regard  to  such  damages.  It  is 
not  necessary  to  refer  to  and  review  them  in  detail.  The  dis- 
tinction between  general  and  special  damages  is  that  the 
former  are  necessarily  implied  from  the  wrong,  while  the 
latter  are  only  attributable  to  the  wrong  by  reason  of  some 
circumstance  or  circumstances  not  generally  present  in  such 
a  situation.  For  instance,  if  a  person  be  deprived,  by  the 
wrongful  act  of  another,  of  the  capacity  to  labor  and  earn 
money,  the  general  damages  that  result  are  considered  to 
be  the  reasonable  value  of  the  services  of  an  ordinary  per- 
son of  his  age,  at  ordinary  labor.    In  order  to  warrant  a 
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recovery  upon  the  basis  of  ability  to  earn  $100  per  month, 
becaase  when  the  injury  took  place  the  injared  person  was 
engaged  in  special  work  for  compensation  to  that  amoant, 
the  facts  in  that  regard  must  be  pleaded.  TomZinson  v. 
Derbj/y  43  Conn.  562.  The  damages  recoverable  in  an  action 
of  this  kind  are  not  necessarily  special,  except  in  the  sense 
that  a  particular  person  is  entitled  thereto.  However,  such 
person  may  be  so  circumstanced  as  to  be  entitled  to  general 
damages  as  well  as  special  damages.  The  former  are  suffi- 
ciently pleaded  by  pleading  the  facts  from  which,  as  a  mat- 
ter of  law,  they  are  necessarily  implied.  The  latter  can 
only  be  recovered  by  pleading  the  special  circumstances 
giving  rise  to  them.  Here  it  is  stated  that  the  deceased 
was  seventeen  years  of  age,  that  he  was  intelligent,  in  good 
health,  and  capable  of  earning  considerable  sums  of  money, 
and  that  he  left  a  father  surviving.  The  necessary  implica- 
tion from  those  allegations  is  that  the  surviving  father  has 
been  deprived  of  the  reasonable  value  of  the  services  of 
an  intelligent  son  who  was  in  good  health  and  capable  of 
earning  considerable  sums  of  money  for  the  last  four  years 
of  his  minority.  There  is  nothing  in  such  allegations  indi- 
cating that  the  deceased  was  above  the  average  of  boys  of 
his  age,  or  that  his  services  were  worth  any  more  than  those 
of  boys  generally,  of  his  age.  l^o  special  damages,  strictly 
so  called,  are  pleaded ;  but  the  complaint  is  good  as  regards  the 
damages  that  the  surviving  father  has  suffered  as  a  matter 
of  law  from  the  facts  stated, —  the  loss  of  the  ordinary'  value 
of  the  services  of  an  ordinary  boy  of  seventeen  years  of  age, 
for  the  balance  of  his  minority.  Those  damages  are  special 
in  the  sense  that  they  are  recoverable  only  for  the  benefit 
of  the  father,  and  because  there  is  a  father  in  being  to  claim 
them.  The  facts  in  that  regard  are  pleaded.  They  are 
general  damages  to  the  father  because  they  are  such  as  by 
necessary  implication  befall  a  father  under  the  circum- 
stances stated.    Hence,  a  statement  of  the  facts  from  which 
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such  damages  are  inferable  is  all  that  is  necessary.  It  sat- 
isfies the  rule  that  the  facts  mast  be  stated  showing  that  the 
beneficiary  under  the  statute  has  sustained  pecuniary  loss 
by  the  wrongful  taking  away  of  his  relative,  not  leaving  the 
circumstance  of  loss  to  be  inferred  from  the  mere  circum- 
stance of  the  wrongful  deprivation  of  life.  Begem  v.  01,  M. 
&  St.  P.  R.  Co.  61  Wis.  599,'  601. 

In  the  case  cited,  which  is  appellant's  chief  reliance,  a 
complaint,  in  an  action  for  damages  for  the  negligent  killing 
of  a  husband  and  father,  was  condemned  because  it  did  not 
state  any  fact  indicating  pecuniary  loss  to  the  widow  other 
than  that  she  was  left  surviving  with  a  family  of  several 
children.  It  was  said  that  pecuniary  loss  to  a  surviving 
widow  under  such  circumstances  is  not  necessarily  to  be 
implied.  However,  it  was  said  that  probably  the  complaint 
would  have  been  sufficient  if  it  had  shown  the  age  of  the 
deceased  and  that  he  was  of  sufficient  ability  to  contribute 
to  the  support  of  his  family.  The  rule  adopted  is  rather 
severe  and  should  not  be  extended;  yet,  as  we  have  seen,  a 
mere  statement  indicating  ability  to  earn  money,  which  by 
reasonable  inference'  would  be  devoted,  in  part  at  least,  to 
the  support  of  the  family,  would  have  cured  the  weakness 
in  the  complaint,  discovered  by  the  court.  That  field  is  fully 
covered  here  by  the  allegations  that  the  deceased  was  in- 
telligent, in  good  health,  and  capable  of  earning  considerable 
sums  of  money.  • 

The  rule  laid  down  in  Chicago  v.  Eesing,  88  111.  204,  207, 
cited  by  respondent's  counsel,  is  unquestionably  sound,  that 
where  the  person  wrongfully  killed  is  a  minor  and  leaves  a 
father  who  would  have  been  entitled  to  his  services  had  he 
lived,  the  law  implies  pecuniary  loss  for  which  compensation 
under  the  statute  is  given.  Of  course,  the  damages  so  im- 
plied are  general  damages  only,  such  as  necessarily  ordi- 
narily spring  from  such  a  situation,  and  must  be  so  limited 

on  the  trial,  if  the  allegations  in  the  complaint,  as  in  this 
Vol.  li)9— 7 
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case,  only  state  the  facts  necessary  to  the  implication.  The 
probability  that  the  father  might  have  allowed  his  son  to 
spend  his  time  in  idleness,  or  might  have  given  him  his  time, 
had  he  lived,  does  not  militate  at  all  against  the  fact  of 
pecuniary  loss.  If  a  person  is  deprived  of  his  capacity  to 
work  by  the  wrongful  conduct  of  another,  it  was  never  sup- 
posed that  the  latter  can  benefit  by  the  possibility  or  prob- 
ability that  his  victim  might  in  any  event  have  spent  his 
time  in  idleness.  The  surviving  father  here  was  entitled,  as 
a  matter  of  right,  to  the  services  of  his  son.  As  between 
him  and  the  wrong-doer,  the  latter  has  deprived  him  of  that 
right.  It  is  entirely  immaterial  what  disposition  he  would 
have  made  of  his  son^s  time  had  he  lived.  If  one  deprive  a 
person  of  anything  of  value,  the  loss  to  the  latter  in  a  legal 
sense  is  not  lessened  at  all  by  the  circumstance,  if  it  exist, 
that  he  intended  never  to  enjoy  it,  or  to  bestow  it  as  a 
gratuity  upon  another. 

What  has  been  said  sustains  the  complaint  only  as  a  claim 
for  loss  of  service  of  the  deceased  during  the  balance  of  his 
minority.  No  fact  is  pleaded  from  which  loss  can  be  claimed, 
based  on  reasonable  anticipation  of  receiving  pecuniary 
benefits  from  a  continuation  of  the  life  of  the  deceased  sub- 
sequent to  his  minority.  As  we  understand  it,  respondent 
concedes  that. 

By  the  Court. —  The  order  is  affirmed. 


Wis.]  JAKUABY  TERM,  1901.  99 

• ^^ . 

Heinze  y8.  South  Oreen  Bay  Land  St  Dock  Co.  and  others. 


Hbikzb,  Appellant,  vs.  South  Geken  Bat  JjAnd  &  Dook   |^^      ^^^ 

Company  and  others,  Eespondents.  =^  - 

109  99 

January  U— February  1, 1901.  1 16         '140 

Corporations:  Defective  organization:  Right  to  do  business:  Personal 
liability  of  stockholders:  Estoppel:  Officers:  Authority  to  make  con- 
tracts: Payment  on  slock:  Presumptions:  Court  and  jury. 

1  The  personal  liability  of  stockholders  in  a  corporation  upon  obliga- 
tions incurred  before  it  was  authorized  to  transact  business  with 
others  than  its  members  is  governed  by  the  statute  in  force  when 
such  obligations  were  incurred. 

2.  In  an  action  to  enforce  the  personal  liability  of  stockholders  under 
sec.  1778,  S.  &  R  Ann.  Stats.,  defendants  who  had  subscribed  for 
stock  in  the  corporation,  accepted,  office  in  it,  and  assumed  to  act 
as  directors  in  the  transaction  of  corporate  business  cannot  deny 
that  they  were  stockholders. 

Z.  Where  one  of  the  subscribers  to  stock  was  elected  president  at  a 
meeting  of  certain  of  the  signers  of  the  articles  of  incorporation 
who  had  elected  themselves  directors,  and  such  person  acted  as 
president  with  the  knowledge  of,  and  upon  direct  authority  con- 
ferred by,  the  board,  his  title  to  the  office  cannot  be  tried  in  a  col- 
lateral proceeding;  and  the  persons  who  assisted  in  his  election, 
and  who  have  since  acted  with  him,  are  estopped,  as  against  third 
parties,  from  questioning  his  title  to  the  office. 

4  Where  a  person  has  been  elected  president  of  a  corporation  by  a 
de  facto  board  of  directors,  and,  by  a  by-law,  has  been  given  gen- 
eral sui>ervision  of  its  entire  business  and  authority  to  sign  all  con- 
tracts, the  corporation  ia  bound  by  a  contract  made  by  him  in  its 
name  with  a  third  person,  which  is  directly  in  line  with  the  gen- 
eral purpose  and  course  of  business  of  the  corporation,  and  neces- 
sary in  order  to  fully  carry  out  the  corporate  purposa 

5.  After  the  organization  of  a  corporation  to  develop  a  tract  of  land  in 
the  neighborhood  of  a  city,  a  surveyor  came  to  the  directors  with 
a  letter  of  introduction  from  the  president,  and  as  officers  they 
directed  his  operations  in  platting  the  land,  a  work  which  was 
necessary  to  carry  out  the  purpose  of  the  corporation.  In  an  ac- 
tion by  him  under  sec.  1778,  S.  &  R  Ann.  Stats.,  to  enforce  the  per- 
sonal liability  of  the  stockholders  for  his  services,  held,  that  the 
directors  were  estopped  to  deny  knowledge  of  the  contract,  executed 
by  the  president  in  the  name  of  the  corporation,  imder  which  the 
surveyor  performed  the  work. 
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G,  The  fact  that  the  directors  had  a  secret  agreemeDt  with  the  presi- 
dent that  no  corporate  liability  should  be  incurred  until  he  had 
provided  funds  sufficient  to  pay,  would  not  relieve  them  from  per- 
sonal liability. 

7.  The  personal  liability  of  stockholders  in  such  a  case  does  not  dei)end 

upon  knowledge  or  acquiescence  by  the  individuaLstockholder,  but 
rather  upon  his  relation  to  the  corporation. 

8.  A  corporation  was  organized  for  the  development  of  a  tract  of  land^ 

with  a  capital  stock  of  10,000  shares  of  $100  each,  M.  subscribing 
for  0,096  sharea  At  a  meeting  of  the  directors  a  resolution  was 
adopted  that  the  company  negotiate  with  M.  for  the  purchase  of 
said  tract  at  a  price  not  exceeding  $1,000,000,  payable  in  stock. 
Two  weeks  later  M.  conveyed  the  property  to  the  corporation, 
subject  to  the  incumbrances,  for  a  recited  consideration  of  $700,000. 
M.  had  shortly  before  purchased  the  land  by  giving  a  mortgage  for 
$44^000  on  it  and  assuming  prior  mortgages  and  liens,  and  it  ap- 
peared that  it  was  mortgaged  for  its  full  value.  There  was  nothing 
to  show  that  there  were  any  negotiations  imder  said  resolution,  or 
that  the  conveyance  was  received  as  a  payment  on  stock.  Held, 
that  it  could  not  be  assumed  that  said  $700,000  was  a  payment  of 
seventy  per  cent  of  the  stock  of  the  corporation. 
9l  In  an  action  to  enforce  the  personal  liability  of  stockholders  in  a 
corporation,  under  sec.  1778.  S.  &  B.  Ann.  Stats.,  the  fact  that  a  de- 
fendant bad  signed  the  original  subscription  list  for  stock,  together 
with  his  admission  that  he  was  a  stockholder  and  acted  as  presi- 
dent of  the  corporation  at  a  dat^  subsequent  to  the  making  of 
plaintiff's  contract,  is  held  sufficient,  at  least,  to  justify  the  sub- 
mission to  the  jury  of  the  question  whether  he  was  a  stockholder 
at  the  time  said  obligation  was  incurred 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geokgb  W.  Bubnell,  Circuit  Judge.   lieversed. 

The  defendants  Elmore  and  Fander  Zee  with  others,  con- 
stituting the  Allouez  Improvement  Company,  were  the  own- 
ers, subject  to  several  mortgages  and  liens,  of  a  considerable 
tract  of  land  a  few  miles  south  of  the  city  of  Green  Bay, 
which  had  been  purchased  with  a  view  to  platting  and  de- 
velopment. In  the  summer  of  1894:  they  had  negotiations 
with  a  Chicago  attorney  and  promoter,  Marhs^  resulting  in 
the  sale  to  him  of  said  land  for  $44,000  in  excess  of  the  ex- 
isting mortgages  and  liens,  on  the  understanding  that  Marks 


Wi8.]  JANUAET  TERM,  1901.     '  101 

Heinze  ts.  South  Green  Bay  Land  ft  Dock  Co.  and  others. 

would  be  able  to  develop  the  same,  relieve  them  and  their 
associates  from  the  liability  which  they  were  under  for  the 
purchase  price  of  the  land,  and  incidentally  promote  the 
prosperity  of  the  city  of  Green  Bay,  of  which  Elmore  was 
mayor.  Marha  explained  to  them  the  necessity,  to  the  ac- 
complishment of  those  plans,  of  the  organization  of  a  corpo- 
ration, and  the  necessity  of  Wisconsin  citizens  to  effect  such 
organization;  whereupon  said  jF^^weTr^  and  Vwnder  2^e  diuA 
the  defendant  HoUma/n  executed  articles  of  association,  on 
July  2, 1894,  for  the  organization  of  the  Sotith  Oreen  Bay 
Land  <k  Dock  Compaaiy^  on  a  capital  of  $1,000,000.  There- 
after a  subscription  for  capital  stock  was  signed,  whereby 
Marks  subscribed  for  9,996  shares,  and  James  H.  Elmore^ 
Fred.  A.  HoUman^  Frank  Vander  Zee^  and  Albert  Heimann 
each  for  one  share. 

Nothing  further  was  done  towards  incorporation  until 
February  Y,  1895,  at  10  o'clock  of  which  day  an  attempted 
stockholders'  meeting  was  held,  but  appears  to  have  been 
suspended  by  reason  of  the  discovery  that  the  articles  of 
association  had  not  yet  been  filed.  They  were  accordingly 
filed  at  10:45  a.  m.,  and  at  half  past  11  a^new  stockholders' 
meeting  was  held,  at  which  were  present  all  of  the  subscrib- 
ers to  capital  stock  except  SoUmam,.  That  meeting  elected 
Marka^  Elmore^  and  Yander  Zee  a  board  of  directors.  At 
noon  of  that  day  the  three  directors  met  in  directors'  meet- 
ing, and  elected  Marks  president,  Elmore  vice-president  and 
treasurer,  and  Yamder  Zee  secretary.  At  an  adjourned  meet- 
ing of  the  directors  on  the  same  day  a  resolution  was 
adopted  that  the  company  negotiate  with  Marks  for  the 
purchase  of  the  lands  in  question  at  a  price  not  exceeding 
$1,000,000,  payable  in  stock  of  the  company  at  par,  and  that 
upon  completion  of  such  purchase  the  president  and  secre- 
tary be  authorized  to  issue  capital  stock  in  payment  of  the 
purchase  price.  Thereafter  frequent  directors'  meetings 
were  held,  usually  by  Elmore  and  Yander  Zs«,  at  one  of 
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which  were  adopted  by-laws,  among  others,  defining  the 
duty  of  the  president  to  exercise  general  supervision  over 
the  entire  business  of  the  company  and  management  of 
every  department,  and  providing  that  all  the  property  of  the 
company  should  be  under  his  control,  and  that  he  should 
execute  all  bonds,  contracts,  or  other  instruments.  The  ar- 
ticles of  association  also  provided,  among  the  principal  duties 
of  the  president,  that  he  should  have  general  supervision  of 
the  affairs  of  the  corporation,  and  sign  all  deeds,  leases,  con- 
tracts, and  conveyances. 

On  February  27th  attempted  meetings  of  both  stockhold- 
ers and  directors  were  held,  authorizing  the  issue  of  bonds 
to  the  amount  of  $300,000,  and  the  securing  of  the  same  by 
mortgage  on  the  lands;  and  a  corporate  seal  was  adopted. 
On  that  day  Marks  executed  a  deed  to  the  corporation  of 
the  lands  ho  had  purchased,  as  above  mentioned,  for  the  ex- 
,  pressed  consideration  of  $700,000.  The  defendants  testify 
that  Marks  agreed  that  he  would  not  incur  any  obligations 
on  behalf  of  the  corporation  until  he  had  raised  money  to 
clear  off  the  incumbrances  on  the  land  and  to  proceed  with 
the  development  and  promotion  thereof;  the  amount  not 
being  very  definite  in  the  testimony,  but  varying  from 
$100,000  to  $400,000. 

On  March  9,  1895,  Marks^  at  Chicago,  entered  into  a  con- 
tract, in  form  between  the  corporation  and  the  plaintiff,  for 
the  survey  and  platting  of  the  lands  at  the  price  of  $1,350, 
payable  at  times  therein  stipulated.  Plaintiff  immediately 
proceeded  to  Green  Bay,  and  performed  the  contract  on  his 
part  under  the  eye  and  with  the  knowledge  of  Elmore  and, 
to  some  extent,  Vander  Zee^  who,  however,  claimed  to  have 
had  no  knowledge  that  he  was  working  under  a  contract 
with  the  company,  but  supposed  he  was  employed  hy  Marks, 
The  jury  find  that  Elmore  did  know  of  the  existence  of  the 
contract.  Plaintiff  received  $100  upon  account  from  Marks^ 
$65  advanced  to  him  by  Elmore^  as  the  latter  claims  by  way 
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of  loan,  and  $30  in  a  guaranty  by  Elmore  of  the  bill  for 
stakes  to  be  used  in  the  survey.  After  completing  the  con- 
tract in  June,  Marks  gSLYe  the  plaintiff  notes  of  the  corpo- 
ration, signed  by  himself  as  president,  which  never  were 
paid.  Plaintiff  sues  the  corporation  and  the  five  stockhold- 
ers for  the  balance  due  on  that  contract. 

A  special  verdict  was  taken,  finding  that  plaintiff  had 
good  reason  to  believe,  and  did  believe,  in  the  authority  of 
Marks  as  president  to  make  the  contract;  that  Elmore  knew 
he  had  the  contract;  that  the  defendants  Elmore  and  Van- 
der  Zee  did  not  acquiesce  in  and  accept  the  work  knowing 
that  the  plaintiff  believed  himself  to  be  at  work  for  the  cor- 
poration; that  plaintiff  was  not  notified  before  the  work  was 
done  that  Marks  had  no  authority  to  bind  the  corporation. 

Both  parties  moved  for  judgment,  and  the  court,  after 
filing  an  opinion,  preserved  in  the  bill  of  exceptions,  ren- 
dered judgment  in  favor  of  the  plaintiff  against  the  defend- 
ant Heim^ann^  together  with  judgment  of  nonsuit  against 
HoUmav,^  dismissed  the  action  against  Marks  for  want  of 
jurisdiction  by  service  of  summons,  and  entered  judgment 
on  the  merits  in  favor  of  the  corporation,  Elmore^  and  Van- 
der  Zee.  From  that  opinion  the  conclusion  of  nonliability 
of  the  corporation  and  stockholders  appears  to  have  been 
based  on  the  invalidity  of  the  first  stockholders'  meeting  for 
want  of  notice  and  for  absence  of  one  of  the  subscribers  to 
the  capital  stock,  HoUmam,.  From  that  judgment,  and  the 
whole  thereof,  the  plaintiff  appeals. 

John  F.  Wa/termoleny  attorney,  and  TF.  Z.  Evans^  of  coun- 
sel, for  the  appellant. 

H.  O.  FairchiLdy  of  counsel,  for  the  respondents  HoUm^ny 
Elmore^  and  Vander  Z^e. 

Babdeen,  J.  This  action  is  against  the  defendant  corpo- 
ration, and  the  other  defendants  as  stockholders,  to  recover 
of  them  for  services  rendered  under  a  contract  with  the  cor- 
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poratioQ,  and  for  which  it  is  claimed  the  defendants  are 
liable  under  sec.  1773,  S.  &  B.  Ann.  Stats.  This  section  pro- 
vides that  '^  no  such  corporation  shall  transact  business  with 
any  others  than  its  members,  until  at  least  one  half  of  its 
capital  shall  have  been  duly  subscribed  and  at  least  twenty 
per  centum  thereof  actually  paid  in;  and  if  any  obligation 
shall  be  contracted  in  violation  hereof,  the  corporation 
offending  shall  have  no  right  of  action  thereon;  but  the 
stockholders  then  existing  of  such  corporation  shall  be  per- 
sonally liable  upon  the  same."  This  is  the  section  that  was 
in  force  when  the  alleged  liability  was  created,  and  the  de- 
fendants' rights  must  be  tested  by  it,  and  not  by  sec.  1773 
of  the  present  statutes,  as  was  erroneously  supposed  by  the 
trial  court.  His  conclusions  in  denying  relief  to  plaintiff 
were  based  upon  the  assumption  that  there  never  had  been 
any  officers  of  the  corporation  legally  elected;  that  no  cor- 
porate action  had  ever  been  taken  with  reference  to  the 
alleged  contract;  and  that  the  defendant  stockholders  never 
had  knowledge  of  or  acqiliesced  therein.  It  seems  to  be 
practically  conceded  that  the  corporation  came  into  exist- 
ence by  the  filing  of  the  articles  of  organization  on  Febru- 
ary -7, 1895,  and  also  that  all  of  defendants  became  stock- 
holders except  the  defendant  Hollman.  Concerning  him  we 
shall  have  something  more  to  say  later  on.  There  is  a  sug- 
gestion in  respondents'  brief  that  Elmore  and  Yamder  Zes 
did  not  become  stockholders,  but  as  it  is  conclusively  shown 
that  they  subscribed  for  stock,  accepted  office  in  the  corpo- 
ration, and  assumed  to  act  as  directoi^s  in  the  transaction  of 
corporate  business,  they  are  not  now  in  a  position  to  deny 
such  relation. 

The  contract  in  suit  was  made  with  the  president  of  the 
company,  Mr,  Ma/rks,  Its  enforcement  is  now  denied,  upon 
the  ground  that  as  such  officer  he  had  no  authority  to  make 
it:  fiirst,  because  he  was  not  the  president  de  jure  or  de 
facto  of  the  corporation;  second,  because  he  had  no  power 
to  make  such  a  contract. 
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The  first  contention  is  based  apon  the  ground  that  there 
was  no  proof  that  the  signers  of  the  articles  ever  assented 
to  or  accepted  the  subscription  to  stock,  and  hence  there 
were  no  stockholders  at  the  time  of  the  alleged  election  of 
the  board  of  directors.  It  is  unnecessary  to  inquire  how 
much  force  would  be  given  to  this  suggestion  if  the  contro- 
versy were  between  the  original  parties.  This  is  not  such 
a  case.  Here  the  rights  of  an  innocent  third  party  are  in- 
volved. Marks  was  elected  to  office  at  a  meeting  of  certain 
of  the  signers  who  had  elected  themselves  directors.  He 
acted  as  an  officer  of  the  corporation  with  the  knowledge 
of,  and  upon  direct  authority  conferred  by,  the  board.  He 
was  recognized  as  such  by  the  corporation,  and  his  title  to 
the  office  cannot  be  tried  in  a  collateral  proceeding.  Bar- 
ihell  V.  Hencke^  99  Wis.  660.  Such  of  the  defendants  as  as- 
sisted in  putting  him  in  that  position,  and  who  have  since 
acted  with  him,  as  against  third  parties  are  estopped  from 
questioning  his  title  to  the  office. 

As  regards  the  second  ground,  the  solution  is  equally  easy. 
One  of  the  by-laws  of  the  company  gave  him  a  general  su- 
pervision of  the  entire  business  of  the  company,  and  author- 
ity to  sign  all  contracts.  In  addition,  the  act  in  question 
was  directly  in  line  with  the  general  purpose  and  course  of 
business  of  the  corporation,  and  necessary  in  order  to  fully 
carry  out  the  corporate  purpose.  The  rules  laid  down  in 
the  following  cases  are  applicable  here:  Ford  v.  IIUl^  92 
Wis.  188;  Senour  Mfg,  Co.  v.  Clarke,  96  Wis.  469;  North- 
western F.  Co,  V.  Lesj  102  Wis.  426;  Hiawatha  I,  Co.  v.  John 
Strange  P.  Co.  106  Wis.  111. 

There  is  no  question  but  that  all  of  the  defendants,  with 
the  possible  exception  of  Hollman,  knew  the  work  was 
being  done.  They  aided,  assisted,  and  directed  its  progress. 
They  were  present  at  different  times  as  it  was  being  car- 
ried on.  They  knew,  or  must  be  presumed  to  have  known, 
that  the  division  of  the  land  into  lots  and  blocks  was  in 
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furtherance  of  the  ostensible  purpose  of  the  corporation. 
The  plaintiff  came  to  them  with  a  letter  from  Ha/rks.  The 
work  he  entered  upon  was  necessary  in  order  that  the  prop- 
erty might  be  developed  as  contemplated.  The  circum- 
stances were  amply  sufficient  to  put  the  defendants  upon 
inquiry  as  to  the  source  of  plaintiff^s  authority  to  do  the 
work.  As  officers  of  the  company  they  directed  his  opera- 
tions, and  it  is  now  too  late  for  them  to  say  that  they  had 
no  knowledge  of  the  contract,  even  if  that  fact  should  be 
considered  a  defense.  The  fact  that  they  had  a  secret 
agreement  with  Marks  that  no  corporate  liability  should  be 
incurred  until  he  had  provided  sufficient  funds  to  pay  does 
not  relieve  the  defendants  from  liability,  if  in  fact  the  work 
was  done  for  the  corporation.  A  stranger  dealing  with  the 
.corporation  without  notice  of  such  agreement  cannot  be 
affected  by  it.  As  officers  and  directors  of  the  company 
they  were  chargeable  with  isome  degree  of  diligence  in  the 
management  of  corporate  affairs,  and  they  cannot  stand 
idly  by,  knowing  the  corporation  was  receiving  the  benefit 
of  plaintiff's  labor,  and  escape  liability  under  the  statute  on 
the  plea  that  they  did  not  know  the  terms  of  his  contract. 

This  much  has  been  said  to  meet  the  theory  upon  which 
this  case  was  tried  in  the  court  below.  We  have  already 
determined  that  the  president  was  clothed  with  apparent 
authority  to  make  this  contract.  It  was  a  contract  with  a 
person  not  a  member  of  the  corporation.  The  obligation 
thereby  contracted  was  in  violation  of  the  statute,  which 
makes  the  stockholders  personally  liable.  Such  liability  ia 
not  made  to  depend  upon  knowledge  or  acquiescence  by  the 
individual  stockholders.  It  rests  rather  upon  their  relation 
to  the  corporation,  which,  as  we  have  seen,  they  are  not  in 
a  position  to  deny. 

What  has  been  said  has  been  based  upon  the  assumption 
that  stock  payments  have  not  been  made  as  required  by  the 
statute.    We  are  now  met  for  the  first  time  in  this  case,  it 
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is  .said,  by  the  claim  that  the  evidence  shows  that  seventy 
per  cent,  of  the  capital  stock  had  been  paid  in  at  the  date  of 
the  alleged  contract.  The  complaint  alleges  that  no  pay- 
ments upon  stock  had  ever  been  made.  Upon  the  trial  it 
was  shown  that  the  capital  stock  was  10,000  shares,  for 
which  Marks  subscribed  9,996  shares,  and  the  other  defend- 
ants one  each.  It  appears  that  the  land  upon  which  the 
work  was  done  had  been  owned  by  the  Allouez  Improve- 
ment Company,  who  conveyed  it  to  Marks^  subject  to  cer- 
tain mortgages  and  liens,  on  February  14, 1895.  He  paid  no 
money,  but  gave  a  mortgage  for  about  $44,000  for  the  pur- 
chase money,  and  assumed  the  prior  mortgages  and  liens. 
At  a  meeting  of  the  directors  on  February  7, 1895,  a  resolu- 
tion was  passed  that  the  company  negotiate  with  Marks  for 
the  purchase  of  this  land  at  a  price  not  exceeding  $1,000,000, 
payable  in  the  stock  of  the  company.  On  February  27, 1895, 
Marks  conveyed  this  property  to  the  company  for  a  recited 
consideration  of  $700,000.  There  is  no  record  of  any  action 
on  the  part  of  the  corporation  under  the  resolution  of  Feb- 
ruary 7th ;  no  proof  of  any  negotiations  between  the  com- 
pany and  Marks;  no  word  in  the  records  that  this  conveyance 
was  received  as  a  payment  on  stock.  But  we  are  asked  to 
assume  that  because  this  conveyance  was  made,  and  the  con- 
sideration was  recited  to  be  $700,000,  this  was  a  payment  of 
seventy  per  centum  of  the  stock  of  the  company.  No  such, 
assumption  can  be  justified,  first,  because  there  is  no  proper 
evidence  to  support  it;  and,  second,  because  the  circum- 
stances show  that  the  land  was  mortgaged  for  its  full  value. 
It  is  said  that  there  is  no  allegation  in  the  complaint  attack- 
ing this  transfer.  It  is  alleged  that  nothing  was  ever  paid 
on  the  stock.  No  attempt  was  made  on  the  trial  to  show 
payment  in  any  way,  except  a  random  remark  by  Marks 
that  he  transferred  land  to  the  company  and  took  stock  in 
payment  The  records  failed  to  show  any  such  transaction, 
and  we  cannot  assume  that  such  was  the  fact  in  the  face  of 
the  other  proof  in  the  case. 
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-2fr,  HoUmcm  was  dropped  out  of  the  case  on  the  ground 
that  he  was  never  a  stockholder.  The  record  shows  that 
he  subscribed  for  one  share.  In  his  deposition  he  admits 
that  he  was  a  stockholder  and  acted  as  pri'sident  of  the  cor- 
poration at  a  date  subsequent  to  plaintiff's  eraploj^ment. 
Unexplained,  the  court  would  be  justified  in  assuming  that 
his  membership  dated  from  his  subscription  and  its  accept- 
ance by  the  corporation.  At  least,  there  was  sufficient  in 
the  case  to  justify  submission  of  the  question  to  the  jury. 
It  may  be  that  he  is  in  a  position  where  he  may  insist  that 
his  subscription  was  never  accepted  by  the  corporation,  and 
that  he  has  been  guilty  of  no  act,  as  against  the  plaintiff, 
that  would  estop  him  from  taking  advantage  of  that  fact. 
We  leave  that  matter  to  be  considered  and  determined  on 
a  new  trial,  when  all  the  facts  are  before  the  court. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Havenob  and  another,  Appellants,  vs.  Pipheb  and  others, 

Eespondents. 

January  14 — February  i,  1901, 

Equity:  Compelling  conveyance  of  land:  Resulting  trusts:  Mortgages: 

Laches. 

L  In  an  action  by  persons  claiming  to  be  the  equitable  owners  of  land 
to  compel  a  conveyance  thereof  to  them  the  evidence  is  held  to 
sustain  a  finding  of  the  trial  court  that  the  entire  purchase  price 
had  been  paid  by  one  of  the  defendants,  in  whose  name  the  deed 
was  taken,  and  that  he  did  not  hold  the  land  in  trust  for  the  per- 
son under  whom  the  plaintiffs  claim. 

2l  In  such  a  case,  even  if  the  deed  to  said  defendant  was  in  fact  a 
mortgage  to  secure  advances,  a  conveyance  would  not  be  com- 
pelled without  repayment  of  such  advances. 

a  Sec.  2077,  Stats.  1898,  would  seem  to  be  fatal  to  any  claim  that  the 
title  was  held  by  said  defendant  in  trust,  whatever  was  the  t&ct 
as  to  the  payment  of  the  consideration. 


Wis.]  JANUAET  TEEM,  190L  109 

Havenor  and  another  Y8.  Plpher  and  others. 

4  A  delay  of  twenty-three  years  after  the  title  was  vested  in  said  de* 
fendant,  before  the  bringing  of  an  action  to  compel  a  conveyance, 
during  all  of  which  time  his  son  (the  person  alleged  to  have  been 
the  equitable  owner  and  under  whom  plaintiffs  claimed  by  de- 
scent) was  8ui  juris  and  cognizant  of  all  the  facts,  and  not  only 
did  not  question,  but  by  affirmative  acts  constantly  recognized, 
his  father's  ownerships  is  Jield  to  bar  the  action  on  the  ground  of 
lachea 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county :  Gboegb  W.  Buknell,  Circuit  Judge.  Affinned. 

This  is  an  action  in  equity  to  compel  the  defendants  to 
convey  to  the  plaintiff  Havenor  a  certain  lot  and  store  build- 
ing thereon  in  the  city  of  Berlin,  Wisconsin.  The  plaintiff 
claims  as  the  only  son  and  heir  at  law  of  one  Mary  J.  Pipher, 
deceased.  The  complaint  alleges,  in  substance,  that  on  the 
25th  of  December,  1870,  at  Berlin,  Mary  J.  Pipher  (then 
Mary  J.  Havenor)  was  married  to  one  Wilson  Pipher,  and 
remained  his  wife  until  December  18, 1897,  when  he  died 
intestate;  that  at  the  time  of  his  death  Wilson  Pipher  owned 
the  real  estate  in  suit;  that  he  had  no  children,  and  that 
Mary  J.  Pipher  was  his  sole  heir  at  law ;  that  Mary  J. 
Pipher  died  March  17^  1898,  intestate,  and  that  the  plaintiff 
Havenor  is  her  only  son  and  heir  at  law,  and  the  plaintiff 
McClellamd  the  duly  appointed  and  qualified  administrator 
of  her  estate;  that  on  the  16th  of  December,  1870  (nine  days 
before  the  marriage),  Wilson  Pipher  negotiated  with  the 
firm  of  Bellis  &  Hathaway  for  the  purchase  of  the  real  es- 
tate in  question,  which  was  then  owned  by  them,  and  that 
such  negotiations  resulted  in  an  agreement  dated  on  such 
last  named  date  to  buy  said  real  estate  for  the  sum  of  $5,700, 
of  which  sum  $1,000  was  to  be  paid  down,  and  the  balance 
in  semi-annual  payments  of  $500  each,  with  ten  per  cent, 
interest;  that  at  the  same  time  Wilson  Pipher  purchased  of 
Bellis  &  Hathaway  a  stock  of  merchandise  and  some  fixtures 
and  household  goods  in  the  store  building  for  the  sum  of 
$3,050^  upon  credit,  and  it  was  agreed  that  said  Wilson 
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Pipher  should  give  two  notes  of  the  defendant  John  Pipher 
for  said  purchase  of  personal  property,  each  for  the  sum  of 
$1,500,  due  respectively  one  and  two  years  from  date;  that 
it  was  agreed  between  "Wilson  and  Johri  Pipher  that,  in 
order  to  secure  John  Pipher  for  his  liability  upon  said  notes, 
he  should  take  the  contract  for  the  purchase  of  the  real  es- 
tate in  his  own  name,  and  that  pursuant  to  such  arrange- 
ment  John  Pipher  gave  said  notes,  and  Bellis  &  Hathaway 
made  said  contract  for  the  conveyance  of  said  real  estate  to 
said  John  Pipher;  that  thereupon  Wilson  Pipher  took  pos- 
session of  said  real  estate  and  personal  property,  and  con- 
tinuously occupied  said  real  estate  as  his  homestead  up  to 
the  time  of  his  death ;  that  he  paid  said  sum  of  $3,000  with 
his  own  funds,  and  that  the  first  payment  of  $1,000  on  the 
real  estate  was  made  by  him  with  the  money  of  Mary  J. 
Pipher,  and  that  the  balance  of  the  purchase  money  of  said 
real  estate  was  thereafter  paid,  and  that  said  Mary  J.  Pipher 
paid  $4,500  thereon,  and  that  it  was  understood  between 
Wilson  Pipher  and  Mary  J.  Pipher  that  the  deed  to  said 
real  estate  should  be  taken  in  the  name  of  Mary  J.  Pipher ; 
that  upon  the  payment  of  all  of  the  purchase  money  of  said 
real  estate  said  Bellis  &  Hathaway,  on  the  16th  of  Decem- 
ber, 1874,  executed  a  warranty  deed,  running  to  John  Pipher^ 
of  said  real  estate,  but  said  deed  was  never  delivered  to 
John  Piphery  but  was  delivered  to  Wilson  Pipher,  and  by 
him  recorded,  and  never  came  into  the  possession  of  John 
Pipher  until  after  Wilson's  death,  and  that  it  was  in  fact 
executed  for  the  use  and  benefit  of  Wilson  Pipher;  that 
John  Pipher  held  title  to  said  premises  during  the  lifetime 
of  said  Wilson  Pipher,  but  had  no  actual  interest  therein, 
and  did  not  claim  to  be  the  owner  thereof,  and  that  the  said 
Wilson  Pipher  was  at  the  time  of  his  death  the  equitable 
owner  of  said  premises;  thziJohn  Pipher  now  claims  to  be 
the  owner  of  said  premises,  and  denies  the  right  of  said  Wil- 
son Pipher,  and  of  said  "Mary  J.  Pipher  as  heir  at  law  of 
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Wilson  Pipher,  therein ;  that  on  the  6th  of  January,  1898, 
John  Pipher  deeded  said  premises,  without  consideration,  to 
the  defendants  Winter  and  Johnston'^  reserving  to  himself  a 
life  interest  therein,  and  that  said  defendants  now  claim  to 
be  absolute  owners  thereof;  that  the  building  on  said  prem- 
ises consists  of  a  store  building  and  living  rooms,  and  that 
said  defendants,  immediately  on  the  death  of  Wilson 
Pipher,  took  possession  of  the  same,  and  still  remain  in  pos- 
session thereof,  and  that  the  full  rental  value  of  said  prop- 
erty is  $600  per  year,  and  the  value  thereof  at  least  $6,000 ; 
that  the  plaintiffs  have  no  adequate  remedy  at  law.  Where- 
fore judgment  was  prayed  that  the  defendants  convey  said 
premises  to  the  plaintiff  Havenor^  and  that  a  receiver  be  ap- 
pointed to  collect  the  rents  thereof  during  the  pendency  of 
this  action,  and  other  equitable  relief  be  given. 

The  deiendants,  by.  their  answers,  alleged,  in  substance, 
that  the  defendant  John  Pipher  purchased  said  premises 
and  paid  for  the  same  with  his  own  moneys,  and  thus  be- 
came the  absolute  owner  thereof,  and  denied  all  equities 
either  in  Wilson  Pipher,  or  Mary  Pipher,  or  the  plaintiffs  in 
this  action. 

The  action  was  tried  by  the  cOurt  without  a  jury,  and  the 
testimony  was  somewhat  voluminous.  Many  facts  were 
undisputed. 

The  evidence  showed  that  in  the  fall  of  1870  Wilson 
Pipher,  who  was  then  living  in  the  city  of  Berlin,  was  out 
of  business,  and  did  not  have  any  property,  so  far  as  known. 
His  father,  the  defendant  John  Pipher^  was  a  farmer  of 
means,  living  near  Horicon.  Bellis  &  Hathaway  owned 
the  real  estate  in  question,  on  which  there  was  a  building, 
and  they  had  therein  a  stock  of  goods  and  fixtures,  and  op- 
erated a  saloon  and  restaurant  and  sporting  goods  store. 
Wilson  Pipher  negotiated  with  them  to  buy  the  property 
and  business,  the  result  of  which  negotiation  was  that  John 
Pipher^  the  father,  came  to  Berlin,  and  a  written  contract 
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was  made  by  Bellis  &  Hathaway  on  the  16th  of  December, 
1870,  to  sell  said  real  estate  to  John  Pipher  for  $5,700  as  ia 
the  complaint  alleged.  At  the  same  time  the  goods  and 
other  personal  property  in  the  store  were  sold  by  Bellis  & 
Hathaway  to  Wilson  Pipher,  and  John  Pipher* s  notes  taken 
in  payment,  and  Wilson  Pipher  went  into  possession  of  the 
real  estate,  and  began  operating  the  business.  At  the  time 
of  this  purchase  Mary  J.  Havener  was  also  living  in  the 
city  of  Berlin  doing  a  small  millinery  business,  and  not  pos- 
sessing any  considerable  means,  so  far  as  known.  On  the 
25th  of  December,  1870,  Mrs.  Havener  and  Wilson  Pipher 
were  married.    The  evidence  does  not  show  the  volume  of 

■ 

business  done  by  either  of  them,  but  Mrs.  Pipher  continued 
to  transact  her  millinery  business  for  some  years,  and  the 
plaintiff  transacted  the  saloon  and  restaurant  business,  and 
they  lived  over  the  store  upon  the  premises  in  question. 
The  notes  given  on  the  purchase  of  the  personal  property, 
as  well  as  the  deferred  payments  provided  for  in  the  con- 
tract for  the  sale  of  the  real  estate,  were  all  paid  prior  to 
December,  1874.  Owing  to  a  difficulty,  which  occurred  im- 
mediately after  the  sale  of  the  restaurant,  between  Wilson 
Pipher  and  Bellis  &  Hathaway,  none  of  the  payments  were 
made  to  Bellis  &  Hathaway  personally  by  the  Piphers, 
but  they  were  all  made  through  Mr.  T.  0.  Ryan,  a  lawyer 
of  Wausau,  then  residing  at  Berlin.  The  moneys  were 
brought  to  Mr.  Ryan  by  either  Mr.  or  Mrs.  Pipher,  and  taken 
by  him  to  Bellis  &  Hathaway,  and  indorsed  upon  the  con- 
tract. In  December,  1874,  when  all  the  money  had  been 
paid,  Wilson  Pipher  requested  Mr.  Ryan  to  obtain  from 
Bellis  &  Hathaway  a  deed  of  the  premises  in  the  name  of 
Mary  J.  Pipher,  but  Bellis  &  Hathaway  refused  to  make 
such  a  deed,  because  their  contract  ran  to  John  Pipher,  so 
a  deed  was  made  to  John  Pipher,  and  delivered  to  Wilson 
Pipher,  who  immediately  recorded  it  Mrs.  Pipher  was  in- 
formed that  a  deed  had  been  made  to  John  Pipher  within 
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a  week  after  it  held  been  made.  There  is  little,  if  any,  evi- 
dence to  show  who  furnished  the  moneys  to  make  the  de- 
ferred payments,  save  the  fact  that  the  moneys  were  broaght 
to  Mr.  Kyan  by  either  Wilson  Pipher  or  Mary  Pipher.  The 
defendant  John  Pipher^  an  old  gentleman  now  eighty-five 
years  of  age  and  evidently  very  feeble,  testified  that  he  paid 
the  entire  purchase  price  of  the  land;  and  there  is  no  direct 
evidence  to  the  contrary,  exoept  that  one  witness  testified  that 
John  Pipher  told  him  that  Mrs.  Pipher  paid  the  first  $1,000 
on  the  land.  In  the  year  1883,  Wilson  Pipher  and  Mary 
J.  Pipher  had  difficulties,  and  separated,  but  no  divorce  was 
obtained.  There  is  testimony  tending  to  show  that  Wilson 
Pipher  then  paid  to  Mary  J.  Pipher  $4,500,  which  was  con- 
sidered to  be  an  equitable  division  of  the  property  of  Wil^^ 
son.  Wilson  Pipher  continued  to  live  upon  the  property 
and  conduct  the  business  until  his  death.  During  all  the 
time,  and  after  the  deed  of  the  property  was  made  in  1874, 
the  real  estate  was  kept  insured  in  the  name  of  John  Pipher. 
It  was  also  assessed  to  John  Pipher^  and  the  tax  receipts 
made  out  in  his  name.  Ko  step  was,  however,  taken  by 
Wilson  Pipher  to  obtain  the  title  to  the  premises  during 
his  lifetime,  and  this  suit  was  commenced  after  his  death. 
There  was  considerable  evidence  on  both  sides  as  to  admis* 
sions  made  by  Wilson  Pipher  to  the  effect  that  his  father 
owned  the  premises  and  as  to  admissions  made  by  John 
Pipher  to  the  effect  that  the  premises  belonged  to  Wilson. 
The  court  found,  in  effect,  that  the  purchase  price  of  the 
real  estate  was  all  paid  by  John  Pipher^  that  the  deed  from 
Bellis  &  Hathaway  to  John  Pipher  was  executed  with  the 
knowledge  and  consent  of  Wilson  Pipher,  and  that  Mary  J. 
Pipher  had  full  knowledge  and  information  at  or  about  the 
time  of  the  execution  of  the  deed  that  the  same  was  exe- 
cuted to  Joh%  Pipher^  and  had  knowledge  of  all  the  other 
facts;  that  at  the  tiine  of  the  separation  of  Wilson  Pipher 
and  Mary  Pipher  in  1883  they  divided  the  estate,  both  real 
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and  personal,  by  mutual  agreement  and  consent,  and  Wilson 
Fipher  paid  to  Mary  the  sum  of  $4,500. 

As  conclusions  of  law  the  court  found  that  this  action  was 
stale,  and  that  the  plaintiff,  and  those  through  whom  he 
claims,  were  guilty  of  laches;  that  the  deed  to  John  Pipher 
was  not  a  mortgage;  that  on  the  plaintiff's  own  showing  he 
is  subject  to  the  provisions  of  sec.  2077,  Stats.  1898;  that 
Jhhn  Pipher  became  the  absolute  owner  of  said  premises  by 
virtue  of  his  deed ;  and  that  at  the  time  of  the  commence- 
ment of  this  action  the  defendants  Mrs.  Winter  and  Elizaheih 
Johnston  are  such  owners,  subject  to  the  life  estate  of  John 
Pipher, 

Upon  these  findings  the  complaint  was  dismissed,  and  the 
plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  signed  by  W.  J.  Tuimer^ 
of  counsel,  and  John  J.  Wood  and  W.J.&  J.  77.  Turner^  at- 
torneys, and  a  brief  in  reply  and  oral  argument  by  W.  J. 
Turner,  They  contended,  inter  alia^  that  the  deed  was 
never  delivered  to  John  Pipher^  consequently  no  title  passed 
to  him.  Barns  v.  Hatch^  3  N.  H.  304;  Herbert  v.  Herbert^ 
12  Am.  Dec.  192;  Jackson  v,  Phipps^  12  Johns.  418;  May- 
nard  v.  Maynardj  10  Mass.  456.  The  act  of  recording  does 
not  amount  to  a  delivery.  Maynard  v.  Maynardj  10  Mass. 
456 ;  Kingsbury  v.  Bumside,  58  111.  310,  324.  A  trustee  can- 
not set  up  laches  against  his  cestui  que  trust  until  after  the 
trustee  has  repudiated  the  trust  and  assumed  possession  as 
an  adverse  claimant;  and  the  statute  of  limitations  does  not 
run  against  a  party  in  possession.  Perry,  Trusts  (3d  ed.), 
sees.  863  et  seq,,  868;  Ruckmanv.  Cory^  129  U.  S.-  387;  Coffee 
V.  Emigh,  15  Colo.  184;  Bragg  v.  Olson,  128 111.-640;  Fawcett 
V.  Fawcett,  85  Wis.  332,  336,  338;  Taylxyr  v.  HiU,  86  Wis.  99. 

For  the  respondents  there  was  a  brief  by  Perry  Niskem, 
attorney,  and  Thompsons,  RoUister  <&  Pinkerton,  of  counsel, 
and  oral  argument  by  A.  E.  Thompson. 
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WiBau>w,  J.  If  the  fact  be,  as  fonnd  by  the  trial  court, 
that  John  Piph^r  psid  the  entire  purchase  price  of  the  real 
estate  la  question  himself,  it  must  necessarily  follow  that 
the  judgment  below  must  be  affirmed.  Upon  this  point  the 
testimony  was  necessarily  quite  meager  on  account  of  the 
death  of  both  Wilson  Pipher  and  his  wife;  bute/oAn  Pipher 
testified  directly  that  he  paid  the  purchase  price  of  the  land, 
and  there  was  very  little,  if  any,  competent  testimony  to 
the  contrary,  except  as  to  one  or  two  vague  admissions  said 
to'  have  been  made  by  John  Piplter  in  conversations  many 
years  since.  When  the  facts  and  inherent  probabilities  are 
considered,  they  seem  to  confirm  the  conclusion  of  the  court. 
John  Pipher  was  a  man  of  means.  Neither  Wilson  Pipher 
nor  his  wife  had  any  means  when  the  purchase  was  made. 
Their  only  way  of  procuring  money  was  by  the  prosecution 
of  a  small  restaurant  and  saloon  business  and  a  small  mil- 
linery business.  That  they  could  have  made  sufficient  profit 
out  of  these  enterprises  to  pay  out  $8,750  inside  of  four 
years,  with  ten  per  cent,  interest,  is  well-nigh  incredible; 
and  if  they  had  paid  it,  or  a  greater  part  of  it,  why  did  they 
not  at  once  insist  on  having  the  title  transferred  to  them  ? 
Certainly  we  cannot  say  that  the  finding  of  the  court  on 
this  point  is  contrary  to  the  clear  preponderance  of  the  evi- 
dence. 

Starting  from  this  fact,  the  whole  case  of  the  plaintiff 
falls  to  the  ground.  The  plaintiff  claims  under  the  right,  if 
any,  of  Wilson  Pipher.  If  Wilson  Pipher  had  any  right  in 
his  lifetime  to  have  the  title  of  the  land  put  in  his  own 
name  on  the  theory  that  the  deed  was  in  fact  a  mortgage, 
he  would  assuredly  have  been  obliged  to  pay  the  advances 
which  John  had  made  to  purchase  the  land.  No  offer  to  do 
that  has  ever  been  made,  nor  is  it  made  in  the  present  case. 
The  fact  that  John  Pipher  paid  the  entire  purchase  price 
also  disposes  of  any  claim  that  the  land  was  held  by  John 
tor  the  use  of  or  in  trust  for  Wilson,  regardless  of  the  pro- 
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visions  of  sec.  2077,  Stats.  1898,  which  section  wonld  seem 
fatal  to  any  claim  that  the  title  was  held  in  trust,  whatever 
the  fact  be  as  to  the  payment  of  the  consideration.  No 
question  as  to  the  transfer  of  a  homestead  without  the  sig- 
nature of  the  wife  is  in  the  case,  because  no  such  transfer 
has  been  attempted. 

Furthermore,  the  defense  of  laches  in  asserting  any  right 
is  insurmountable.  For  twenty-three  years  Wilson  Pipher, 
under  whom  plaintiff  claims,  allowed  the  title  to  remain  in 
his  father,  not  only  without  questioning,  but  constantly  rec- 
ognizing, his  father's  ownership  by  affirmative  acts.  The 
case  is  rare  where,  after  such  a  delay,  during  which  wit- 
nesses have  died  and  testimony  has  become  effaced  from  the 
memory  of  those  remaining,  a  court  of  equity  will  entertain 
an  action  to  set  aside  a  legal  title,  when  the  parties  havo 
been  at  all  times  sui  juris  and  cognizant  of  all  the  facts. 

By  the  Court —  Judgment  affirmed. 
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Appealable  X)rder8:  Abuse  of  discretion:  Jurisdiction:  Duplicity  in  ap^ 

peal, 

1.  On  an  appeal  to  this  court  from  an  order  made  upon  a  SEummaiy  ap- 
plication after  judgment^  the  only  complaint  being  that  the  lower 
court  abused  its  discretion,  the  jurisdiction  of  this  court  depends 
upon  whether  there  was  such  abuse.  The  proper  practice  is  to  re- 
verse the  order  appealed  from  if  it  is  found  to  be  the  result  of  an 
abuse  of  judicial  discretion;  otherwise,  to  dismiss  the  appeal 

2l  If  a  case  be  made  to  obtain  the  favor  of  the  court,  and  all  the  ma- 
terial statements  relied  upon  to  secure  such  favor  be  denied  under 
oath,  or  explained,  or  the  effect  thereof  displaced  by  other  sworn 
statements,  this  court  cannot  say  that  a  refusal  to  grant  such 
favor  was  an  abuse  of  judicial  discretion. 
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&  Sec.  3049,  Stata  1896,  which  allows  a  single  appeal  to  embrace  both 
an  appealable  order  and  the  judgment  in  the  action,  is  not  limited 
to  cases  in  which  the  two  can  be  disposed  of  together  in  this  court' 
[Syllabus  by  Mabshali^  J.] 

Appeal  from  an  order  and  a  judgment  of  the  circuit  court 
for  Winnebago  county :  George  W.  Buenbll,  Circuit  Judge. 
Appeal  from  order  dismuaed;  judgment  affirmed. 

Appeal  from  an  order  refusing  to  extend  the  time  for  set- 
tling a  bill  of  exceptions,  and  from  a  judgment  in  the  ac- 
tion. The  judgment  was  perfected  June  21, 1898.  On  the 
same  day  notice  of  the  entry  of  such  judgment  was  served 
on  defendant's  attorneys.  On  June  9,  1900,  a  motion  was 
made  on  the  part  of  defendant  to  settle  a  bill  of  exceptions, 
and  on  June  13th  thereafter  such  motion  was  finally  de- 
termined. Two  years  had  then  run  from  the  time  the  judg- 
ment was  entered,  but  not  from  the  time  it  was  perfected 
by  the  insertion  of  the  taxed  costs  therein.  On  June  15th, 
after  the  denial  of  the  motion,  an  appeal  from  the  order  de- 
nying the  same,  and  from  the  judgment,  was  taken  to  this 
court,  the  appeals  being  united.  '  On  the  hearing  of  the 
motion  it  was  supported  by  several  affidavits  and  opposed 
by  several.  Those  in  support  of  the  motion  showed  a  good 
ground  for  granting  it,  and  those  in  opposition  thereto  de- 
nied or  explained  the  statements  in  the  moving  papers  indi- 
cating such  ground.  Bespondents  moved  this  court  to  dismiss 
the  appeal  because  the  order  was  discretionary  and  the  ap- 
peal double. 

For  the  appellant  the  cause  was  submitted  on  a  brief  by 
Fdker,  Stewart  db  Fdker^  attorneys,  and  A.  E.  Thompson^ 
of  counsel,  and  a  separate  brief  on  the  motion  to  dismiss  by 
ThompBons^  IJoUuter  <&  Pinkerton, 

For  the  respondents  there  was  a  brief  by  Barbers  cfe  Beg- 
linger^  and  oral  argument  by  Fred,  BegUnger.  They  argued, 
among  other  things,  that  although  sec.  3049,  Stats.  1898, 
permits  the  joinder  of  an  appeal  from  a  judgment  with  an 
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appeal  from  an  appealable  order,  this  should  be  held  ta 
apply  only  when  the  two  can  be  disposed  of  together,  either 
because  error  in  one  will  have  the  effect  of  reversing  both^ 
or  when  the  errors  in  both  appear  at  the  same  time  in  the 
record.  On  this  appeal  that  is  not  the  case.  Even  though 
the  order  is  reversed,  that  of  itself  will  not  affect  the  judg- 
ment. The  record  would  first  have  to  be  returned  to  the 
circuit  court,  proceedings  there  had  for  the  settlement  of  a 
bill  of  exceptions,  and  the  record  again  returned  to  this 
court.  As  the  record  now  stands  it  is  admitted  that  the  judg- 
ment is  free  from  error. 

Marshall,  J.  Where  the  only  objection  to  an  appeal 
from  an  order  is  that  it  was  within  the  discretionary  power 
of  the  trial  court  to  grant  or  refuse  it,  and  the  order  is  one 
of  a  class  of  orders  appealable  by  statute,  this  court  must 
examine  the  record  to  see  whether  there  was  an  abuse  of 
discretion  or  not;  and  except  in  case  of  an  order  granting, 
refusing,  or  modifying  an  injunction,  if  no  such  abuse  be 
discovered,  the  appeal  must  be  dismissed.  In  short,  in  such 
a  case  jurisdiction  of  this  court  to  entertain  the  appeal  for 
the  purpose  of  the  entry  of  an  order  in  tha  cause,  depends 
upon  whether  the  order  appealed  from  was  the  result  of  an 
abuse  of  judicial  discretion. 

The  idea  that  the  court  may  obtain  jurisdiction  for  the 
purpose  of  determining  whether  the  lower  court  exceeded 
its  power  in  a  discretionary  matter  and  give  the  proper  re- 
lief if  such  abuse  be  discovered,  or  lose  such  jurisdiction  if 
there  be  no  such  discovery,  so  as  to  be  powerless  in  that 
event  to  affirm  the  order  appealed  from,  is  not  easy  of  sat- 
isfactory explanation.  The  rule  in  that  regard,  however, 
has  been  too  long  established  to  be  now  open  to  question. 
Wood  V.  Blythe^  42  Wis.  300,  upon  which  respondents  rely, 
is  in  harmony  with  such  rule.  The  order  there  was  held  not 
appealable  because  there  was  no  abuse  of  discretion.    In 
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Jones  V.  Walker^  22  Wis.  220,  the  following  language  on  the 
subject  was  used:  ^^It  is  familiar,  that  orders  resting  in  the 
discretion  of  the  court  below  to  make  or  refuse,  are  not  re- 
viewable by  appeal.  But  it  is  further  held  that  when,  in 
such  cases,  the  court  abuses  its  discretion,  its  action  will 
be  reviewed.  And  this  is  not  inconsistent  with  the  former 
proposition;  because,  when  the  court  abuses  its  discretion, 
it  goes  beyond  any  discretionary  powers  that  were  intrusted 
to  it,  and  it  cannot  be  said  that  the  order  was  within  its  dis- 
cretion.'- The  quoted  language,  in  view  of  the  statutes  as 
they  now  stand,  must  be  limited  to  such  orders  as  are  men- 
tioned in  the  first  paragraph.  To  the  same  effect  are :  Crerar 
V.  M,  &  Se.  F.  R,  Co.  35  Wis.  67;  Lush  v.  GaUoway,  62  Wis. 
164;  McCarviUe  v.  BoyUy  89  Wis.  651;  Adamson  v.  liaymer^ 
91  Wis.  243,  250;  O'ConneU  v.  Smith,  101  Wis.  68.  The  apr 
peal  was  entertained  in  Spendey  v.  JanesviUe  (7.  M.  Co.  63 
Wis.  549,  and  upon  reaching  the  conclusion  that  there  was 
no  abuse  of  discretion  in  making  the  order  the  court  af- 
firmed it.  Attention  was  called  to  that  departure  from  the 
settled  practice,  in  McCa/rviUe  v.  Boyle,  aujpra.  There  was 
a  like  departure  very  recently  in  Schluckebier  v.  Bahcochy  104 
Wis.  293.  There  were  like  departures  much  earlier  than 
SpensUy  v.  JdneeviUe  G.  M.  Co.  See  Kennedy  v.  Waugh,  23 
Wis.  468;  Landon  v.^Burhe,  33  Wis.  452.  There  are  prob- 
ably other  cases  of  the  kind,  but  evidently  there  was  no  in- 
tention in  either  instance  to  change  the  practice.  In  neither 
was  the  correct  practice  a  subject  for  discussion  or  decision; 
while  in  a  number  of  the  cases  cited,  where  it  was  held  that 
the  court  only  obtains  jurisdiction  on  an  appeal  from  a  dis- 
cretionary  order  for  the  purpose  of  determining  whether 
there  was  an  abuse  of  judicial  discretion  and  must  dismiss 
the  appeal  if  no  such  abuse  be  discovered,  the  practice  ques- 
tion was  fully  considered  and  decided. 

It  is  a  matter  of  very  little  practical  importance,  how- 
ever, to  the  parties  to  an  appeal,  which  method  is  adopted 
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in  disposing  of  it  under  tho  circumstances  discussed,  since 
the  result  as  to  costs  against  the  losing  party,  and  as  to 
subsequent  proceedings,  is  the  same  whether  the  appeal  be 
dismissed  because  the  order  was  so  clearly  right  as  not  to 
be  open  to  review,  or  it  be  formally  affirmed  on  that  ground. 
Nooncm  v.  Orton,  30  Wis.  609.  However,  harmony  with 
the  rule  early  established,  and  which  the  court  has  evi- 
dently intended  to  follow  at  all  times,  requires  us  to  hold 
that,  as  regards  a  discretionary  order,  "  appealability  de- 
pends on  abusre  of  discretion :  if  there  be  such  abuse  the 
order  is  appealable,"  and  the  order  bhould  be  affirmed; 
^'  but  if  there  be  no  abuse,  then  it  is  not  appealable  and  the 
appeal  should  be  dismissed." 

We  are  not  unmindful  of  the  fact  that  in  Famhild  v. 
Dearly  13  Wis.  329,  it  was  said  that  the  remedy  is  not  by 
appeal  where  the  court  abuses  its  discretionary  power;  but, 
as  we  have  seen,  that  case  has  never  been  followed.  The 
contrary  is  well  established  here,  where  the  order  belongs 
to  any  of  the  classes  of  appealable  orders,  which  this  does, 
being  an  order  entered  on  a  summary  application  after 
judgment,  within  subd.  2,  sec.  3069,  Stats.  1898. 

We  have  not  overlooked  the  point  made  by  appellant's 
counsel;  that,  the  order  before  us  was  grounded  on  an  error 
of  law  as'  to  the  time  when  the  right  of  appeal  from  the 
judgment  ended,  and  not  on  the  exercise  of  judgment  as  to 
whether  justice  required  the  favor  asked.  It  is  conceded 
that  there  is  nothing  in  the  record  upon  which  the  conten- 
tion can  be  considered.  The  order  indicates  that  it  was  the 
judicial  conclusion  reached  upon  a  strong  case  made  by  a{v 
pellant  excusing  its  neglect  to  seasonably  settle  the  bill  of 
exceptions,  and  a  ca«e  made  by  respondents  showing  that 
the  statements  relied  upon  as  such  excuse  were  false  in  part 
and  otherwise  were  not  entitled  to  be  considered  sufficient. 
We  cannot  go  outside  of  the  order  and  the  papers  therein 
referred  to,  upon  which  it  was  made.    We  are  unable  to  dis- 
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cover  any  abuse  of  jadicial  discretion  in  the  determination 
complained  of.  We  shall  not  incumber  this  opinion  by  stat- 
ing the  leading  allegations  of  the  various  affidavits  that  sup- 
port that  conclusion.  It  is  sufficient  to  say  that  all  the  sworn 
statements  made  in  support  of  the  motion  upon  which  the 
order  was  grounded  were,  under  oath,  denied  on  the  other 
side,  or  explained  or  neutralized  by  other  statements.  Thd 
best  that  can  be  said  in  appellant's  behalf  is  that,  looking  at 
the  moving  papers  alone,  a  good  case  was  made  for  the  favor 
asked,  but  that  an  equally  good  case  was  made  by  the  oppos- 
ing afSdavits  for  denying  such  favor.  In  that  situation  it 
would  be  highly  improper  to  disturb  the  decision  of  the  trial 
court. 

It  is  further  contended  that  there  is  duplicity  in  the  ap- 
peal. That  cannot  be  sustained.  The  statute  (sec.  3049, 
Stats.  1898)  allows  an  appeal  from  an  order  to  be  coupled 
with  an  appeal  from  the  judgment  in  the  action  when  the 
order  by  itself  is  appealable.  There  is  no  ambiguity  in  the 
language  granting  the  right.  The  words  are  plain.  They 
do  not  admit  of  any  exception  to  their  obvious  meaning, 
suggested  by  respondents'  counsel,  or  any  other  that  we  are 
now  aware  of.  It  follows  that,  if  we  were  to  hold  that  the 
order  was  appealable  because  of  an  abuse  of  judicial  dis- 
cretion, the  appeal  from  the  judgment  could  not  be  dismissed. 

No  error  is  assigned,  going  to  the  justice  of  the  judgment 
on  the  record  as  it  now  stands.  It  is  admitted  that,  without 
a  bill  of  exceptions,  no  error  exists  that  can  work  a  reversal 
of  it.  Therefore  the  appeal  as  to  the  order  must  be  dis- 
missed, and  the  judgment  appealed  from  must  be  affirmed. 

By  the  CovH. —  So  ordered.  It  is  further  ordered  that  the 
appeal  most  be  considered  as  single  for  the  purpose  of  tax- 
ing costs. 
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Wahbold  and  another,  Eespondents,  vs.  Gehbikg  and  an- 
other, imp.,  Appellants. 

January  16 — February  7, 1901, 

Mechanics^  liens:  Subcontractors:  Sufficiency  of  notice:  Building  con- 
tract: "Extras:*^  Waiver, 

1.  A  subcontractors'  notice  of  a  claim  for  a  lien,  whioh  complies  with 

aU  the  requirements  of  sec.  8315,  Stats.  1898,  is  not  rendered  insuf- 
ficient by  a  superfluous  statement  therein  that  the  owner  of  the 
property  expressly  agreed  to  become  personally  responsible  to  the 
subcontractors  for  their  work. 

2.  A  stipulation  in  a  building  contract  that  "no  extras  will  be  allowed 

unless  ordered  by  the  owner  in  writing,"  is  waived  by  the  owner 
requesting  a  subcontractor  to  do  certain  extra  work  and  person- 
ally supervising  it  during  its  progress. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  George  W.  Burnell,  Circuit  Judge.  Affirmed, 

The  defendant  WiUiam  Oehring  was  the  ownerof  a  build- 
ing upon  which  he  desired  certain  repairs  to  be  made.  In 
the  month  of  August,  1896,  he  entered  into  a  contract  with 
Louis  Weber  to  do  such  work.  The  specifications  provided, 
among  other  things,  that  "  no  extras  will  be  allowed  unless 
ordered  by  the  owner  in  writing."  One  item  of  the  work 
let  to  Weber  was  a  job  of  plumbing,  gas  fitting,  etc.  Weber 
sublet  the  contract  to  do  this  work  to  W,  D.  Ferguson  & 
Co.  for  $276.  Soon  after  beginning  the  work,  the  latter 
firm  dissolved,  and  the  plaintiffs  succeeded  to  its  assets  and 
privileges,  including  the  contract  with  Weber.  The  plaint- 
iffs finished  and  completed  said  work,  and  at  the  same  time, 
at  the  request  of  Gehring^  performed  extra  work.  Within 
the  time  required  by  law  the  plaintiffs  served  a  notice  upon 
Gehring  of  their  subcontractors'  lien,  under  sec.  3315,  Stats. 
1898.  The  sufl5ciency  of  this  notice  is  challenged.  It  con- 
tained a  description  of  the  property,  set  out  the  contract 
between  Weber  and  Ferguson  &  Co.,  and  plaintiffs'  succes- 


Wis.]  JAJfUARY  TERM,  1901.  123 

Wambold  and  another  vs.  Gehring  and  another. 

sion  to  the  rights  of  that  firm,  and  a  completion  of  the  work. 
It  also  stated  that  Gehring  agreed  to  pay  Ferguson  &  Co. 
for  the  work  done  under  the  original  contract,  and  claimed 
a  lien  for  a  balance  due  of  $320.02,  according  to  a  bill  of 
particulars  attached.  This  bill  set  out  the  amount  due  on 
the  original  contract,  and  a  claim  for  extra  work,  consisting 
of  a  large  number  of  items.  The  amount  not  being  paid, 
plaintiffs  began  this  action  to  enforce  their  lien.  The  defend- 
ants Gehrmg  answered,  setting  up  a  counterclaim  for  in- 
ferior work  and  materials. 

The  case  was  tried  by  a  referee,  who  made  findings  for 
plaintiffs.  He  found  a  performance  of  the  original  contract, 
but  deducted  all  payments  therefrom,  and,  in  addition,  the 
sum  of  $45  for  defective  work  and  materials,  leaving  a  bal- 
ance due  plaintiffs  of  $105.  He  also  found  that  plaintiffs 
performed  extra  work  at  Gehring^a  request,  amounting  to 
$104.54.  Upon  due  exceptions  the  case  was  brought  before 
the  circuit  court.  A  full  hearing  was  had,  and  in  a  written 
opinion  of  some  length  the  court  affirmed  the  findings  of  the 
referee.    The  defendants  Gehring  bring  this  appeal. 

Humphrey  Pierce^  for  the  appellants. 

J.  C.  Kerwin^  for  the  respondents. 

Babdeen,  J.  The  objections  to  the  sufficiency  of  the  no- 
tice served  by  the  plaintiffs,  urged  by  the  defendants,  are 
purely  technical,  and  are  entitled  to  but  little  weight.  The 
notice,  in  addition  to  a  statement  of  the  contract  between 
Weber  and  Ferguson  &  Co.,  and  plaintiffs'  succession  to  the 
latter's  rights,  states  that  the  defendant  William  Gehring 
expressly  agreed  to  become  personally  responsible  for  the 
price  of  such  work.  It  is  difficult  to  see  how  defendants 
could  have  been  prejudiced  or  misled  by  that  statement. 
This  is  a  suit  in  equity.  The  substantial  questions  were: 
Were  plaintiffs  employed  by  Weber?  Was  the  work  done? 
and  How  much  is  the  amount  due  ?  The  notice  served  amply 
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met  all  the  requirements  of  the  statute,  and  the  fact  thsct 
superfluous  matters  were  included  therein  did  not  injure  the 
defendants  in  the  slightest  degree.  Nor  are  we  able  to  dis- 
cover any  fatal  defect  in  the  petition  for  a  lien.  It  is  un- 
necessary to  review  it  at  length.  We  have  considered  all 
the  objections  urged  by  defendants,  and  by  reference  to  the 
petition  printed  at  length  in  the  supplemental  case  we  are 
satisfied  that  the  trial  court  arrived  at  a  correct  conclusion. 

A  further  contention  is  that  the  evidence  does  not  sup- 
port the  conclusion  as  to  extra  work.  Certainly,  there  is 
evidence  tending  in  that  direction.  It  may  not  be  over- 
whelming or  so  absolutely  convincing  as  to  leave  no  possi- 
ble doubt  of  the  fact.  Still  if  the  question  were  open  and 
free  from  original'  decision,  we  should  incline  towards  the 
conclusion  reached  by  the  referee  and  trial  court.  The  pro- 
visions in  the  contract  regarding  extra  work  were  binding 
upon  the  parties,  but  might  be  varied,  waived,  or  disre- 
garded by  them.  It  is  virtually  conceded  that  the  plans 
and  specifications  did  not  include  the  soft-water  tank  or 
the  sheet-lead  fittings,  which  were  the  items  allowed  by 
the  referee.  The  defendant  was  informed  that  such  was  the 
case.  He  then  told  the  plumber  to  go  ahead  and  put  them 
in,  and  advised  with  reference  to  the  work  while  it  was 
being  done.  The  referee  found  that  this  work  had  nothing 
to  do  with  the  contract  with  Weber,  but  was  ordered  done 
by  the  defendant.  The  stipulation  in  the  contract  regard- 
ing extra  work  would  not  prevent  plaintiffs  from  making  a 
new  and  independent  agreement  with  defendant  for  work 
outside  of  the  contract.  A  personal  request  by  defendant 
that  plaintiffs  do  this  work,  and  his  personal  supervision  of 
it  during  its  progress,  is  a  clear  waiver  of  the  terms  of  the 
original  contract,  and  distinguishes  this  case  from  Cooraen 
V.  Ziehl,  103  Wis.  381. 

The  other  objections  urged  are  not  considered  of  suffi- 
cient importance  to  require  discussion  in  detail 

By  the  Court. —  Judgment  is  affirmed. 
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80HEEB,  Appellant,  vs.  Esiesel,  Respondent. 

January  16 — February  1, 1901, 

Boundaries:  Apportionment  of  shortage  in  line:  Fences:  Tretpass:  Punu 

tory  damages, 

A  shortage  in  the  line  bounding  several  lots  <»  one  side  having  been 
found  by  a  surveyor  and  by  him  apportioned  between  the  lots,  one 
lotowner,  the  plaintiff,  set  his  fence  accordingly  upon  land  claimed 
by  defendant*  the  owner  of  the  adjoining  lot,  and  the  latter  re- 
moved it  by  force.  It  appeared  that  by  any  theory  of  apportion- 
ment of  the  shortage  the  fence  was  either  upon  the  line  between 
the  lots  or  wholly  upon  plaintiff's  lot  Held^  that  the  defendant 
was  guilty  of  trespaas  in  removing  it*  but>  having  acted  in  good 
faith,  is  not  liable  for  punitory  damages. 

Appeal  from  a  judgment  of  the  circait  court  for  Winne- 
bago county:  Geoboe  W,  Bubneix,  Circuit  Judge.  Reversed, 

Plaintiff  was  the  owner  of  lot  13,  and  defendant  of  lot  12, 
in  Gruenhagen's  subdivision  of  certain  land  in  Oshkosh.  The 
recorded  pLat  of  that  subdivision  was  made  in  1866,  and  the 
material  parts  are  portrayed  by  the  solid  lines  and  figures 
below: 
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There  was  no  evidence  of  the  actual  location  on  the  groand 
of  any  of  the  lines  of  that  plat,  except  the  exterior  boand- 
aries,  namely,  the  north  line  of  the  plat,  being  the  south  side 
of  Ceape  street,  and  the  southerly  line  of  the  plat,  being  the 
northerly  line  of  Luscher's  land.  The  location  of  those  lines 
as  they  existed  in  1866  was  established.  On  the  plat  the 
lines  of  the  lots  fronting  on  Evaline  street  were  apparently 
parallel.  There  was  no  dispute  that,  as  the  result  of  surveys, 
the  line  bounding  those  lots  on  the  west  was  found  to  fall 
short,  and  that  the  south  line  of  the  plat  in  fact  ran  sub- 
stantially in  accordance  with  the  dotted  line,  A  B,  so  as  to 
leave  no  frontage  on  that  west  line  pertaining  to  lot  14,  and 
only  forty-four  feet  pertaining  to  lot  13,  if  the  east  and  west 
lines  were  run  parallel.  In  other  words,  the  true  south  line 
infringed  upon  plaintiff's  lot,  if  the  same  were  surveyed  by 
parallel  lines,  a  distance  of  six  feet  on  the  back  end.  The 
east  line  of  those  lots  was  found  to  substantially  correspond 
with  the  measurements  indicated  on  the  plat. 

In  1894  the  plaintiff  procured  a  survey  to  be  made  by  the 
city  engineer,  who  found  the  shortage  in  question,  ignored 
the  disappearance  of  the  west  line  of  lot  14,  called  the  total 
shortage  six  feet,  and  divided  it  between  the  three  lots 
south  of  Car  street,  deducting  two  feet  from,  each  lot,  and 
allowing  as  a  back  or  west  line  to  each  forty-eight  feet. 
Plaintiff  in  1896  accordingly  set  his  north  fence  at  the  west 
end  forty-eight  feet  from  the  Luscher  line,  and  ran  the 
same  diagonally  towards  the  northeast  corner  of  his  lot. 
Defendant,  with  force  and  arms,  tore  up  the  fence  and 
threw  it  over  on  plaintiffs  lot,  whereupon  this  action  in 
trespass  was  brought.  The  jury  returned  a  special  verdict 
in  which  they  fixed  plaintiff's  compensatory  damages  at 
eight  dollars,  punitory  damages  at  three  dollars,  and  found 
that  the  fence  was  built  on  the  line  established  by  plaintiff's 
surveyor.  The  sole  question  considered  was  whether  that 
fence  was  upon  defendant's  land  as  matter  of  law,  resulting 
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from  the  facts  above  stated.  The  court  decided  in  the  af- 
firmative, and  rendered  judgment  for  the  defendant,  from 
which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Barbers  &  Beg- 
linger^  and  oral  argument  by  Fred.  Beglinger, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  W.  IF.  Waterhov^e. 

Dodge,  J.  The  trial  court  held  that  the  surveyor's  method 
of  ascertaining  the  width  on  their  west  lines  of  the  several 
lots  was  erroneous,  in  that  he  apportioned  the  shortage  of 
six  feet  only  among  the  three  lots  south  of  Car  street  (lots 
11, 12,  and  13),  whereas  he  should  have  apportioned  that 
shortage  throughout  the  whole  line  from  Ceape  street  to  Mrs. 
Luscher's  land,  which  (Car  street  being  substantially  the 
width  of  a  lot)  would  have  divided  the  shortage  by  six,  in- 
stead of  by  three,  whence  it  would  result  that  only  one  foot, 
instead  of  two,  should  be  taken  off  each  lot;  and  hence  the 
court  concluded  that  the' point  marked  by  the  surveyor  for 
the  northwest  corner  of  lot  13  was  one  foot  too  far  north. 
We  need  not  discuss  the  legal  correctness  of  the  court's  view 
as  to  the  apportionment  of  this  shortage,  since,  assuming  it 
to  be  correct,  his  conclusion  is  erroneous.  His  logic  is  cor- 
rect up  to  the  point  that  such  apportionment  justifies  a  de- 
duction of  only  one  foot  from  each  lot,  which  would  entitle 
each  to  forty-nine  feet;  but  that  is  true  with  reference  to  the 
plaintiff's  lot  13  as  well  as  to  any  of  the  others,  and  the 
court's  conclusion  leaves  the  plaintiff  but  forty-seven  feet, 
instead  of  forty-nine.  The  slightest  reflection,  or,  in  lieu 
thereof,  an  experiment  upon  a  diagram  giving  to  each  of 
the  lots  in  the  entire  plat  forty-nine  feet  on  the  west  line, 
will  show  that  such  apportionment  would  locate  plaintiff's 
northwest  eorner  one  foot  further  north  than  the  surveyor 
had  located  it.    In  no  other  way  could  he  be  given  the  forty- 
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nine  feet  to  which  he  would  be  entitled,  for  the  Luscher 
fence  is  an  impregnable  obstacle  to  extending  his  property 
farther  south.  This  being  so,  of  course  the  fence,  instead  of 
being  on  the  true  line  between  plaintiff  and  defendant,  was 
one  foot  within  the  plaintifTs  premises,  and  defendant  was 
guilty  of  trespass  in  entering  thereon  and  removing  the 
fence. 

Some  suggestion  is  made  by  the  court  that  lot  14,  which 
on  the  plat  has  perhaps  eight  or  ten  feet  of  west  line,  is  also 
entitled  to  be  preserved  in  its  outlines,  and  to  have  a  west- 
erly line  accorded  to  it,  diminished  by  its  due  proportion  of 
the  shortage.  If  that  be  so,  clearly  all  of  the  lines  of  the 
lots  would  be  crowded  some  eight  feet  still  further  north. 
In  brief,  any  theory  of  apportionment  of  the  shortage  in  the 
west  line  of  the  lots  fronting  on  Evaline  street  results  in 
justifying  a  location  for  plaintiff's  northwest  corner  at  least 
as  far  north  as  where  he  built  his  fence,  and  the  tearing  up 
of  the  same  was  a  trespass.  That  fact  being  undisputed,  and 
the  jury  having  found  all  of  the  other  necessary  facts,  judg- 
ment should  have  been  rendered  for  the  plaintiff  for  the 
amount  of  the  compensatory  damages  found.  Defendant's 
good  faith  in  believing  his  lot  invaded  by  the  fence  is  not 
impugned,  and  he  should  not  suffer  punitory  damages. 

By  the  Court — Judgment  is  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  the  plaintiff 
for  the  amount  of  compensatory  damages  found  by  the  ver- 
dict. 
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Daviks,  Executor,  Respondent,  vs.  Dayies,  Respondent,  and   ^^ 
Dayies,  by  guardian  ad  litemj  Appellant.  U3 


January  IG-'Fdmiary  1, 1901.  }^  ^29 

-^— ^— — — — ^^_  ' 
WilU:  ContirucHon:  **ln  trust:  **  Beneficial  interest 

By  one  clause  of  a  wiU  drawn  by  a  testator  who  had  devoted  almost 
his  entire  life  to  educational  work,  he  gave  to  his  wife,  to  hold  in 
trust  for  his  infant  son  and  such  other  parties  as  might  be  named 
in  the  will,  all  his  property,  of  the  value  of  about  $21,000,  including 
his  homestead  worth  $8,000.  He  also  named  his  wife  as  executrix 
of  the  will  and  trustee  for  the  purposes  therein  named,  and  by  an- 
other clause  "devised  as  aforesaid "  all  his  property  to  his  said 
executor  and  trustee,  to  provide  for  the  care  and  maintenance  of 
said  son  and  of  such  other  children  (if  any  should  be  bom)  as  might 
survive  him,  and  directed  that  when  said  son  attained  his  profes- 
sional degree  she  assign  to  him  such  sum  out  of  the  proceeds  of  the 
estate  as  might  be  of  help  in  starting  him  in  the  practice  of  his 
prof ession,  and  at  the  same  time  be  within  the  limits  of  her  ability 
to  relinquish  from  her  estate  without  detriment  to  the  other  chil- 
dren, if  any.  He  also  provided  that  in  case  there  were  other  chil- 
dren she  might,  upon  their  attaining  majority  or  marrying,  assign 
to  them  such  part  of  his  estate  as  she  might  deem  needful  and 
within  her  ability  to  relinquish.  There  were  no  other  children 
and  no  other  persons  named  in  the  wiU  as  objects  of  the  testator's 
bounty.  The  relations  between  the  testator  and  his  wife  were  cor- 
dial, and  the  terms  of  the  will  show  that  he  had  confidence  in  her 
business  ability  and  judgment,  but  no  specific  provision  was  made 
for  her,  and  she  was  possessed  of  no  property  of  her  own.  i/isZd, 
that  the  intention  of  the  testator  was  to  bequeath  to  his  wife  both 
the  legid  estate  and  the  beneficial  interest  in  all  his  property,  sub- 
ject only  to  the  trust  imposed  for  the  benefit  of  the  son.   * 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebeoker,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  the  construction  of  a  will.  On  the 
22d  of  January,  1900,  Dr.  John  E.  Davies,  for  many  years  a 
professor  in  the  University  of  Wisconsin,  residing  in  the 
city  of  Madison,  Wisconsin,  died  testate,  leaving  a  widow, 
Olvoe  M.  Davies^  and  one  child,  the  appellant,  John  E, 
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Davie^j  eight  years  of  age.  He  left  real  and  personal  prop- 
erty to  the  value  of  about  $21,000,  of  which  his  homestead 
in  Madison,  valued  at  $8,000,  was  a  part.  The  widow  had 
no  separate  estate  or  means  of  support  of  any  kind.  The 
relations  between  the  widow  and  the  deceased  had  always 
been  cordial.  The  will  was  in  Dr.  Davies's  own  handwrit- 
ing, and  was  made  July  22,  1898,  while  he  was  away  from 
home,  and  was  as  follows : 

"Last  will  and  testament  of  John  E.  Davies,  of  the  city 
of  Madison,  Dane  county,  Wisconsin,  made  on  the  22d  day 
of  July,  1898. 

"  I  hereby  publish  and  declare  my  last  will  and  testament 
as  follows : 

"  I  give  and  bequeath  to  Olive  Merrill  Davies,  my  lawful 
wife,  to  hold  in  trust  for  my  infant  son,  John  K  Davies, 
Jr.,  and  such  other  parties  as  may  be  n£^,med  in  this  will,  all 
my  property  of  every  description  in  Wisconsin,  Illinois, 
Dakota,  and  other  states,  togetner  with  all  moneys  in  bank, 
mortgages,  or  other  securities  in  my  possession,  or  that  of 
others  for  me,  at  the  time  of  my  decease. 

"I  hereby  appoint  my  wife,  Olive  Merrill  Davies,  of 
Madison,  Wisconsin,  county  of  Dane,  as  the  executor  of  this, 
my  last  will  and  testament,  and  trustee  for  the  purposes 
hereinafter  named,  without  bonds,  unless  the  court  shall 
otherwise  order. 

"I  hereby  devise,  as  aforesaid,  all  and  singular  my  real 
estate,  including  homestead,  wherever  situated,  together 
with  all  other  properties  of  which  I  am  possessed  at  the 
time  of  my  decease,  personal  as  well  as  otherwise,  to  my 
said  executor  and  trustee,  in  trust  for  the  following  uses  and 
purposes,  to  wit: 

"  I  direct  my  said  executor  and  trustee  to  provide  for  the 
care  and  maintenance  and  education  of  my  son,  John  jE 
Davies,  Jr.,  together  with  any  other  children  of  whom  she 
and  I  may  be  possessed  at  the  time  of  my  decease,  not  in- 
cluding Clara  May  Davies,  an  adopted,  but  not  legally 
adopted,  child  of  my  former  wife,  i  also  direct  that  she 
assign  to  him  on  the  attainment  of  his  professional  degree, 
whether  it  be  medicine,  law,  science  or  art,  such  sum,  out  of 
the  proceeds  of  the  sale  of  any  real  estate  then  in  her  pos- 
session, as,  in  her  judgment,  may  be  of  help  to  him  in  start- 


Wis.]  JANUARY  TERM,  1901.  131 

Dayies  vs.  Davies. 

in^  upon  the  practice  of  his  profession,  and  at  the  same  time 
within  the  limits  of  her  ability  to  relinquish  from  her  estate 
without  detriment  to  the  other  children  of  whom  she  and  I 
may  hereafter  become  possessed.  And  in  case  of  these  other 
children  she  may,  at  tne  time  of  their  majority,  or  in  case 
of  their  marriage,  assign  to  them  such  parts  of  my  estate  or 
the  proceeds  thereof  as  she  may  deem  needful  and  expedient 
for  them  to  have,  and  within  her  ability  to  relinquish. 

"I  hereby  nominate  and  appoint  my  wife,  Olvoe  Merrill 
DavieSj  the  executor  of  this,  my  last  will  and  testament,  to 
be  the  proper  person  to  compound,  compromise,  and  settle 
any  claim,  bill,  or  demand  which  may  be  against  or  in  favor 
of  my  said  estate,  and  to  attend  to  the  payment  of  my  just 
debts  and  funeral  expenses. 

"  I  hereby  commit  the  guardianship  of  all  ray  children 
until  they  shall  respectively  attain  the  age  of  twenty-one 
years  unto  my  said  wife  during  her  life,  if  she  shall  so  long 
continue  my  widow;  and  from  and  after  decease  or  second 
marriage  unto  such  trusty  and  esteemed  friend  or  relative  as 
she  may  decide  to  be  fit  to  be  such  guardian  of  my  children. 

"  I  also  commit  to  my  said  wife,  Olive  Merrill  Davies^  the 
guardianship  of  my  aged  mother  whenever  it  may  be  neces- 
sary for  her  to  have  the  care  of  a  guardian.  In  case  my 
widow,  Olive  Merrill  Daviesj  marries  again  she  shall  see 
that  the  provisions  of  this  will  are  faithfully  carried  out; 
and  in  no  case  shall  the  property  herein  alluded  to,  all  or  in 
part,  be  in  any  w^ise  subject  to  the  use  or  control,  even  tem- 
porarily, of  her  husband,  for  any  purpose  whatsoever,  but 
shall  be  completely  and  entirely  for  the  purposes  hereinbe- 
fore mentioned." 

This  will  was  duly  probated  in  March,  1900,  and  the 
widow,  Olive  M.  Davies,  duly  qualified  as  executrix,  and 
thereafter  commenced  this  action  in  the  circuit  court  in  her 
capax5ity  as  executrix  against  herself  individually  and  her 
son  for  the  construction  of  the  will. 

The  circuit  court,  after  finding  the  facts  as  above  stated, 
held  that  by  the  terms  of  the  will  the  testator  bequeathed 
to  his  widow  both  the  legal  estate  and  the  beneficial  inter- 
est in  and  to  all  his  property,  subject  only  to  the  trust  or 
burden  imposed  thereon  for  the  benefit  of  the  said  John  E. 
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D<wieSj  and  that,  subject  to  that  burden,  the  widow  is  to 
receive,  use,  and  disburse  the  income  of  the  property  of  the 
deceased  as  her  best  interests  and  those  of  John  E.  Davies 
demand ;  that  the  interest  of  John  E.  Davies^  the  son,  in  the 
property,  is  that  of  a  cestui  que  trust  of  the  trust  imposed 
upon  the  devise  or  bequest  of  the  property  to  the  said 
Olive  M,  Davies.  Judgment  being  rendered  in  accordance 
with  this  finding,  John  E.  Davies^  by  his  guardian  ad  litem^ 
appeals. 

Rufus  B.  Smiih-^  for  the  appellant.- 

For  the  respondent  executrix  there  was  a  brief  by  Buell 
<&  HanJcSj  and  oral  argument  by  (7.  E.  Buell. 

For  the  respondent  Olive  M.  Davies  there  was  a  brief  by 
Jones  <&  StevenSj  and  oral  argument  by  B.  W.  Jones.  They 
argued,  among  other  things,  that  if  it  can  be  gathered  from 
the  will  and  the  surrounding  circumstances,  with  reasonable 
certainty,  that  the  testator  intended  to  benefit  his  wife  by 
this  will,  words  may  be  omitted,  or  supplied,  transposed,  or 
liberally  interpreted  to  eflFectuate  that  intent.  In  re  Don- 
ges's  Estate,  103  Wis.  497,  500 ;  Scott  v.  West,  63  Wis.  529, 
551;  Webster  v.  Morris,  66  Wis.  366,  394;  Baker  v.  Estate 
of  MoLeod,  79  Wis.  534,  543.  As  an  analogous  case,  see 
Croojne  v.  Croome^  59  L.  T.  Kep.  §82,  584,  aflBrmed,  61  L.  T. 
Kep.  814. 

WiNSLow,  J.  In  construing  a  will,  "the  intention  of  the 
testator  is  the  thing  to  be  sought,  and  that,  when  found  satis- 
factorily evinced  by  the  instrument  as  a  whole,  is  to  govern, 
notwithstanding  any  technical  or  literal  meaning  of  particu- 
lar clauses  to  the  contrary."  Yearnshaw's  Appeal,  25  Wis. 
21.  A  construction  which  gives  effect  to  the  will,  and  pre- 
vents either  total  or  partial  intestacy,  is  to  be  preferred. 
Lovass  V.  Olson,  92  Wis.  616.  The  circumstances  surround- 
ing the  testator  at  the  time  of  execution  —  such  as  the  con- 
dition of  his  family,  and  his  relations  to  his  relatives,  and 
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the  amount  and  character  of  his  property  —  should  be  taken 
into  consideration,  so  that  the  interpreter  may  be  placed  as 
nearly  as  possible  in  the  position  occupied  by  the  testator. 
Blake  v.  HawUm,  98  U.  S.  315. 

In  view  of  these  well-settled  rules  the  will  of  Dr.  Davies 
is  to  be  construed.  The  circumstances  surrounding  the  exe- 
cution of  the  will  may  be  briefly  stated.  The  will  was  not 
drawn  by  a  lawyer,  but  by  Dr.  Davies  himself,  who  had 
devoted  himself  for  well-nigh  his  entire  life  to  educational 
work.  He  was  possessed  of  a  slender  property,  more  than 
one  third  of  which  was  composed  of  his  homestead,  which 
was. necessarily  unproductive.  His  wife  had  no  property 
of  her  own,  and  had  no  expectation  of  acquiring  any 
separate  property,  but  was  dependent  upon  him.  The  re- 
lations between  the  testator  and  his  wife  were  cordial, 
a  fact  which  appears  by  testimony  as  well  as  from  the 
terms  of  the  will  itself.  The  will  also  demonstrates  that 
the  testator  had  full  confidence  in  his  wife's  discretion 
and  business  ability.  He  had  but  one  child,  a  son  of  tender 
years,  and  no  one  apparently  dependent  upon  him  except 
his  wife  and  this  child.  All  natural  inferences  would  be 
that  he  must  have  intended  to  provide  as  far  as  possible  for 
the  wants  of  both  the  mother  and  child. 

Bearing  these  circumstances  in  mind,  we  can  entertain  no 
reasonable  doubt  but  that  the  trial  court  properly  construed 
the  will. 

It  is  certainly  true  that  there  are  no  appropriate  words  in 
the  will  which  give  a  beneficial  estate  in  the  property  to 
the  wife.  Tfie  devise  is  to  her,  "  to  hold  in  trust  for  my  in- 
fant son,"  and,  again,  "  I  hereby  devise  as  aforesaid "  all 
my  property  "  to  my  said  executor  and  trustee  in  trust  for  " 
the  education,  maintenance,  etc.,  of  my  infant  son.  The 
words  "  in  trust  for  "  are  technical  words,  and,  if  to  be  con- 
strued in  a  technical  sense,  would  convey  no  beneficial  estate 
to  the  wife.    Had  these  words  been  used  by  a  trained  law- 
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yer,  the  argument  that  they  must  receive  their  trae  tech- 
nical meaning  would  be  strong;  but  here  the  fact  that  they 
were  used  by  a  layman,  albeit  an  educated  man,  is  of  great 
importance.  The  word  "  trust,"  in  its  popular  sense,  covers 
many  things  besides  the  legal  and  technical  trust.  A  lay- 
man using  the  word  might  easily  suppose  that  he  was  sim- 
ply  expressing  thereby  his  belief  or  trust  that  the  devisee 
would  cary  out  his  wishes;  that  in  saying  that  he  gave  his 
property  to  his  wife  "  in  trust "  to  carry  out  his  expressed 
wishes  as  to  the  education  and  maintenance  of  his  children 
he  was  making  an  absolute  gift  to  her  of  the  property,  trust- 
ing that  she  would  faithfully  carry  out  those  wishes,— in 
other  words,  that  the  property  was  to  be  hers,  simply  bur- 
dened with  the  execution  of  his  expressed  desires. 

Turning  to  other  parts  of  the  will,  we  are  convinced  that 
such  was  Dr.  Davies's  intention.  After  providing  for  the 
education  and  maintenance  of  John^  he  directs  that  when 
John  shall  have  taken  his  professional  degree  she  then  as- 
sign to  him  such  sum  out  of  the  proceeds  of  the  sale  of  his 
real  estate  "  as,  in  her  judgment,  may  be  of  help  to  him  in 
starting  upon  the  practice  of  his  profession,  and  at  the  same 
time  within  the  limits  of  her  ability  to  relinquish  from  her 
estate  without  detriment  to  the  other  children  of  whom  she 
and  I  may  hereafter  become  possessed."  A  similar  provis- 
ion calling  for  gifts  to  after-born  children  follows,  except 
that  the  words  "  my  estate  "  are  used  instead  of  the  words 
"  her  estate."  We  have  been  entirely  unable  to  reconcile 
these  provisions  with  the  idea  that  Mrs,  D<mies  was  to  pos- 
sess no  beneficial  interest  in  the  property,  and  was  simply 
to  act  as  a  trustee,  with  not  a  shadow  of  provision  for  even 
her  bare  support  while  she  was  educating  and  maintaining 
the  child  which  was  the  result  of  their  union.  The  infer- 
ence that  she  herself  had  a  beneficial  interest  in  the  prop- 
erty is  irresistible  from  the  words  "her  estate"  and  the 
other  language  used.    If  the  intention  was  that  the  estate 
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was  to  be  administered  as  intestate  estate  after  the  trust 
provisions  were  fulfilled,  or  that  it  was  all  to  go  to  John 
and  the  other  children,  if  any,  then  these  provisions  would 
be  nugatory,  not  to  say  ridiculous.  And  the  unnatural 
character  of  such  a  disposition,  which  leaves  his  wife  penni- 
less, is  a  consideration  which  must  have  great  weight.  Nor 
will  it  do  to  say  that  Dr.  Davies  probably  anticipated  that 
his  wife  would  renounce  the  provisions  of  the  will  and  take 
her  share  of  the  estate  under  the  law.  The  scheme  of  the 
will  is  such,  and  the  amount  of  the  property  so  small,  that 
it  would  be  evident  to  any  mind  that  such  a  course  would 
destroy  the  entire  plan  and  render  the  execution  of  the  will 
practically  impossible. 

The  evident  confidence  and  trust  in  his  wife,  which  is 
evidenced  throughout  the  will,  lends  support  to  the  con- 
struction given  it  by  the  trial  court,  while  the  last  clause  of 
the  will  seems  utterly  inconsistent  with  the  idea  that  the 
widow  was  to  have  no  beneficial  interest  in  the  property, 
but  was  simply  to  be  a  trustee  discharging  certain  duties. 

It  must  be  admitted  that  the  result  reached  carries  the 
doctrine  of  construction  to  a  considerable  length,  but,  wd 
believe,  not  beyond  just  and  wholesome  legal  conclusions. 

By  the  Court, —  Judgment  affirmed;  tai^able  costs  of  the 
executrix  and  the  appellant  to  be  taxed  and  paid  out  of  the 
estate. 
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Bespondents. 
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*  Banks  and  banking:  Certificate  of  incorporation:  Intent  of  stgnera:  Who 

are  stockholders:  Rescission:  Nature  and  extent  of  individual  liar 

bUity  to  creditors:  How  enforced. 

"L  The  certificate  of  incorporation  of  a  bank  organized  under  the  bank- 
ing act,  upon  the  recording  of  which  in  the  office  of  the  register  of 
deeds  the  signers  become  a  corporation,  when  filed  for  record  and 
acted  upon  must  be  given  full  effect,  according  to  its  terms,  against 
those  who  executed  it,  although  such  filing  may  have  occurred  in 
coDtravention  of  the  understanding  and  directions  of  some  of 
them;  and  the  obligations  thereby  incurred  by  such  signers  inure 
to  the  benefit  of  all  persons  dealing  with  the  corporation  on  the 
faith  of  its  status  as  such,  though  they  did  not  know  the  names  of 
the  incorporators. 

2,  The  intent  of  the  signers  of  the  certificate  of  incorporation  of  a  bank, 
and  the  force  and  effect  of  their  act,  must  be  determined  from  the 
instrument  itself,  the  terms  of  which  cannot  be  varied  or  contra- 
dicted by  parol  nor  by  inference  as  to  the  intent  or  purpose  of 
those  executing  it;  and  any  ambiguity  in  the  instrument  is  to  be 
resolved  most  strongly  against  the  signers,  and  so  as  to  give  some 
instead  of  no  effect  to  their  acts. 

a  Subseca  18  and  19  of  the  banking  act  (sec.  2024,  Stats.  1898)  provide 
that  **any  number  of  persons  may  associate  .  .  .  and  may  be- 
come incorporated; "  that  '*  such  persons  .  .  .  shall  make  a  cer- 
tificate," stating  the  amount  and  number  of  shares  of  the  capital 
stock  and  the  names  of  the  stockholders;  and  that  upon  the  re- 
cording of  such  certificate  they  become  a  corporation.  No  other 
provision  requires  tbat  any  given  amount  of  stock  shall  have  been 
subscribed  before  the  corporation  engages  in  businesa  Hddf  that 
those  who  constitute  the  original  corporation  must  be  the  holders 
of  all  the  stock  thereof,  and  their  relationship  as  such  stockholders 
arises  immediately  upon  the  coming  into  existence  of  the  corpora- 
tion. 

4  A  certificate  of  incorporation  of  a  bank  named  '*  W.  R.'s  Sons  "  as 
the  holder  of  twenty-five  shares  of  stock,  and  was  signed  by  two 
of  the  three  sons  of  W.  R.  who  constituted  the  firm  of  W.  R's  Sons. 
Held,  that,  the  firm  not  being  bound  thereby,  the  members  sign- 
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ing  the  certificate  became  the  holders  of  the  twenty-five  shares 
mentioned,  the  conclusive  presumption  being  that  they  intended 
to  bind  whom  they  could  within  the  description  adopted. 

5.  A  day  or  two  after  the  signing  of  the  certificate,  one  of  said  signers 
notified  the  promoter  of  the  corporation,  who  held  the  paper,  that 
they  had  reconsidered,  and  declined  and  refused  to  become  stock- 
holders, but  the  promoter  nevertheless  proceeded  to  file  the  certifi- 
cate bearing  their  names  and  stating  that  W.  R's  Sons  held 
twenty-five  shares.  Subsequently,  when  he  tendered  them  a  cer- 
tificate of  stock,  they  refused  to  accept  it,  and  he  took  it  away,  but 
it  was  never  destroyed,  and  the  oflftcers  of  the  bank,  in  their  re> 
ports  to  the  state  treasurer,  included  W.  R.*s  Sons  in  the  list  of 
stockholders.  Held,  that  there  had  been  no  effective  rescission  of 
the  agreement  of  said  signers  or  termination  of  their  status  as 
stockholders. 

<L  Under  subsea  47  of  the  banking  act  (providing  tbat  the  stockhold- 
ers in  every  corporation  organized  thereunder  **  shall  be  individu- 
ally responsible  to  the  amount  of  their  respective  share  or  shares 
of  stock  for  all  its  indebtedness  and  liabilities  of  every  kind  "),  the 
individual  liability  of  a  stockholder  is  not,  as  to  creditors,  a  rata- 
ble or  proportional  liability,  but  is  limited  only  by  the  amount 
of  his  stock  and  by  the  amount  of  unpaid  debts  of  the  corporation. 
Within  those  limits  it  is  a  primary  and  absolute  liability,  upon 
which  any  creditor  (however  small  his  claim  in  proportion  to  the 
total  indebtedness)  may  sue  and  recover  in  full;  though  to  pre- 
vent inequality  and  preference  any  such  creditor  must  proceed  in 
equity,  so  that  opportunity  can  be  given  to  all  other  creditors  to 
share  in  the  fund  and  the  rights  of  all  stockholders  to  contribution 
or  otherwise  may  be  protected  and  finally  determined. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Jb.,  Circuit  Judge.    lieversed. 

The  T.  0.  Shove  Company,  a  state  banking  corporation, 
having  assigned  April  12,  1892,  plaintiffs,  being  creditors  of 
said  bank  to  the  extent  of  $2,800  out  of  an  aggregate  of 
about  $485,000,  brought  suit  against  defendants,  nominally 
impleading  with  them  the  corporation  and  the  other  stock- 
holders thereof,  who,  however,  were  not-  served  with  pro- 
cess, they  being  alleged  to  be  insolvent.  The  action  was 
brought  by  plaintiffs  for  the  benefit  of  the  creditors  of  said 
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corporation,  and  to  enforce  the  statutory  liability  of  the  de- 
fendants Rahi\  under  subsec.  47,  sec.  2024  [p.  1537],  Stats. 
1898,  for  an  additional  amount  equal  to  the  par  value  of  the 
stock  claimed  to  have  been  held  by  them. 

It  appeared  that  in  1884,  preliminary  to  the  organization 
of  the  Shove  Bank  by  T.  C.  Shove,  theretofore  a  private 
banker,  these  defendants,  with  their  brother.  Max  Rahr, 
constituted  a  business  partnership  under  the  name  of  Will- 
iam Kahr's  Sons;  that  Shove  spoke  to  WUliam  Rahr  about 
his  firm  becoming  a  stockholder  for  twenty-five  shares  in 
the  proposed  banking  corporation ;  that  WUliam^  after  talk- 
ing with  Reinhardt^  expressed  his  own  and  Reinhardffs  ap- 
proval of  such  proposition,  and  they,  at  the  request  of  Shove, 
signed  their  names  to  a  certificate  of  incorporation  under 
the  bank  incforporation  statute  (now  sec.  2024,  Stats.  1898), 
with  the  understanding,  as  found  by  the  court,  that  such 
signature  was  only  for  the  purpose  of  performing  their  in- 
dividual part  towards  constituting  the  firm  of  William 
Rahr's  Sons  a  stockholder,  and  that,  in  order  to  bind  the 
firm,  the  other  member  was  to  subscribe  and  acknowledge, 
to  accomplish  which  blanks  were  left  for  the  name  of  Max 
Rahr.  The  court  further  found  that  there  was  no  intent  or 
understanding  on  the  part  of  any  one  that  William  Rahr  or 
Reinhardt  Rahr  should,  individually  or  jointly,  become  con- 
tracting parties  by  virtue  of  their  signatures.  Max,  on  being 
informed  of  what  they  had  done,  did  not  approve,  and  there- 
upon, a  day  or  two  after  their  signatures  had  been  aflixed, 
William  notified  Shove,  who  held  the  paper,  that  they  had 
reconsidered,  and  declined  and  refused  to  become  stock- 
holders. All  this  was  nearly  a  month  before  the  papers 
were  filed  with  the  register  of  deeds  to  create  the  corpo- 
ration. 

Thereafter,  on  June  3,  1884,  Shove,  notwithstanding  said 
notification,  did  file  the  certificate  in  question  bearing  the 
names  of  William,  Rahr  Sind  Reinhardt  Rahr^  and  specifying 
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among  the  list  of  stockholders  "William  Kahr's  Sons,  of 
Manitowoc,  Wis.,  holds  twenty-five  shares."  Subsequently, 
about  July  1, 1884,  Shove  brought  and  tendered  to  William 
Rahr  a  certificate  of  stock  for  twenty-five  shares.  Bahr 
refused,  saying  that  the  firm  had  declined  to  become  a  stock- 
holder, and  would  not  take  it,  and  persisted  in  such  refusal, 
although  Shove  offered  to  accept  the  note  of  the  firm  for  this 
amount,  whereupon  Shove  took  the  certificate  of  stock  away. 
It  appears  that  it  was  never  destroyed,  and  that  the  stub  in 
the  stock  book  continued  to  show  certificate  No.  16,  twenty- 
five  shares,  in  the  name  of  William  Eahr's  Sons,  although 
it  did  not  show  any  signature  to  the  receipt  therefor  printed 
on  the  stub.  Thence  onward  the  officers  of  the  bank  con- 
tinued, in  their  reports  to  the  state  treasurer,  to  include 
William  Kahr's  Sons  among  the  list  of  stockholders,  but  of 
none  of  such  facts  had  the  respondents  any  knowledge.  It 
does  not  appear  that  lists  of  stockholders  were  at  any  time 
after  the  incorporation  filed  with  the  register  of  deeds. 

The  insufficiency  of  the  general  assets  of  the  bank  to  pay 
more  than  about  twenty-nine  per  cent,  of  its  debts  was  found. 
There  was  evidence  that  most  of  the  plaintiffs  had  news- 
paper information  at  the  time  of  the  incorporation  of  the 
bank  in  1884  that  William  Rahr's  Sons  were  stockholders, 
and  plaintiff  Stolze  had  seen  the  reports  of  the  state  treasurer 
from  time  to  time  thereafter  containing  their  names,  and 
had  examined  the  record  of  certificate  for  incorporation  in 
the  register's  office.  The  court  found  that  neither  WiUiam 
Rahr  nor  Reinhardt^  nor  both  of  them,  were  by  the  plaint- 
iffs supposed  to  be  holders  or  owners  of  any  of  the  capital 
stock  of  said  bank.  There  was  no  evidence  as  to  whether 
any  other  creditors  had  knowledge  or  information,  before 
the  assignment,  of  any  connection  of  respondents  with  the 
bank.  The  court  found  as  a  fact  that  at  none  of  the  times 
involved  did  the  respondents  William  Rahr  or  Reinhardt 
Rahvy  either  jointly  or  severally,  own  or  hold  any  of  the 


140  8TJPEEME  COURT  OF  WISCONSIN.         [109 

Rehbein  and  others  vs.  Rabr  and  another. 

capital  stock  of  the  insolvent  banking  company.  Jndg- 
ment  was  entered  dismissing  the  complaint,  from  which  the 
plaintiffs  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  briefs 
of  Timlin^  Olicksman  cfe  'Conway. 

For  the  respondents  there  was  a  brief  by  NcLsh  <b  Naahy 
attorneys,  and  F,  G.  Winkler^  of  counsel,  and  oral  argument 
by  Mr,  WinJder, 

Dodge,  J,  The  liability  sought  to  be  enforced  in  this  ac- 
tion has  been  subject  to  many  decisions  in  this  court,  the 
result  of  which  is  that  it  is  strictly  and  distinctively  con- 
tractual, but  contractual  not  because  of  express  agreement, 
but  because  of  the  statute  (Stats.  1898,  p.  1637,  sec.  2024, 
subseo.  4:7):  "  The  stockholders  in  every  corporation  or  asso- 
ciation organized  under  the  provisions  of  this  act  shall  be 
individually  responsible  to  the  amount  of  their  respective 
share  or  shares  of  stock  for  all  its  indebtedness  and  liabili- 
ties  of  every  kind."  Every  individual  who  brings  himself 
within  its  terms  must  be  held  to  have  contracted  and  agreed 
that  he  will  pay  all  liabilities  under  which  the  bank  may  at 
any  time  labor  while  he  continues  that  relation,  to  an  amount, 
however,  not  exceeding  the  par  value  of  his  stock.  The  con- 
tract is  said  to  be  between  him  and  each  of  the  creditors. 
By  reason,  however,  of  the  fact  that  all  creditors  have  an 
equal  right  to  share  in  that  liability,  and  that  each  stock- 
holder has  a  right  that  every  other  shall  contribute  to  defray 
the  aggregate  thereof,  it  has  been  held  that  the  proper  method 
of  enforcement  is  not  through  a  suit  at  law  by  one  of  such 
creditors  against  one  or  more  of  such  stockholders,  but  by 
all  creditors  against  all  stockholders  who  can  be  brought 
within  the  jurisdiction,  together  with  the  corporation,  as  de- 
fendants. Coleman  v.White^  14  Wis.  700;  Finney  v.  Ouy^ 
106  Wis.  256;  Fan  Claire  Na;t.  Bank  v.  Benson^  106  Wis. 
624. 
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Since  this  contract  is  implied  from  the  statute,  its  scope 
is  limited  thereby.  That  statate  imposes  the  liability  upon 
stockholders,  and  no  others.  The  primary  question,  there- 
fore,—  and,  indeed,  that  most  litigated  in  the  present  case, — 
is,  Were  the  respondents  stockholders  of  the  defendant  cor- 
poration? The  circuit  court  evidently  faced  exactly  this 
proposition,  and  held  that  the  respondents  never  became 
stockholders,  predicating  his  conclusion  on  one  specific  find- 
ing of  fact,  namely,  that  they  did  not  execute' the  certificate 
of  incorporation.  True,  they  signed  their  names  to  it,  but 
he  found  as  fact  that  the  signature  was  preliminary  only, 
and  understood  by  all  parties  to  be  as  if  not  done  until  con- 
summated by  the  assent  and  signature  of  the  third  member 
of  the  firm  of  William  Kahr's  Sons,  Max  Rahr.  Assuming 
the  facts  of  the  transaction  to  be  as  found  by  the  court,  the 
first  and  vital  question  is  whether  his  conclusion  of  non- 
stockholding  by  these  defendants  may  lawfully  be  drawn 
therefrom,  notwithstanding  the  fact  that  by  the  filing  of  the 
paper  bearing  their  signatures  they  were  apparently  share- 
holders. 

It  must  be  conceded  that  the  general  rule  is  perfectly 
well  settled  by  the  decisions  of  this  state  that  a  document 
which  requires  delivery  to  be  effectual  is  wholly  ineffectual 
unless  voluntary  delivery  thereof  be  made;  that  otherwise 
such  paper  never  comes  into  existence  as  a  legal  instru- 
ment. This  was  decided  as  early  as  Everts  v,  Agnes,  4:  Wis. 
343,  and  has  been  reiterated  in  Beloit  (&  M.  R.  Co.  v. 
jPal?ner,  19  Wis.  574;  Walker  v.  Mert,  29  Wis.  194;  Xdlogg 
V.  Steiner,  29  Wis.  626 ;  TisAer  v.  Bechmith,  30  Wis.  55 ;  An- 
drews V.  Thayer,  30  Wis.  228 ;  Chipman  v.  Tucker,  38  Wis. 
43;  Hillsdale  College  v.  TJumuvs,  40  Wis.  661, —  most  of  w^hich 
cases  deal  with  the  situation  where  the  signer  of  a  paper 
has  left  it  in  the  hands  of  a  depositary  to  be  delivered  only  on 
certain  conditions.  If  the  paper  be  delivered  contrary  to 
those  conditions,  it  is  of  no  force  or  effect^ —  never  comes  into 
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existence  as  against  the  signer,  and  therefore  no  rights 
under  the  same  can  be  acquired  by  any  one,  however  inno- 
cent, or  for  value,  unless  the  signer's  conduct  is  so  charac- 
terized by  negligence  as  to  estop  him  against  an  innocent 
holder  from  denying  responsibility  upon  the  paper.  The 
deposit  with  a  reasonably  responsible  person  as  a  custodian, 
to  deliver  only  on  certain  conditions,  is  held  not  negligent. 
Everts  v.  Agnes^  supra.  Chief  Justice  Dixon  said,  in  Walker 
V.  Ehert^  supra  (p.  197):  "The  inquiry  in  such  cases  goes 
back  of  all  questions  of  negotiability,  or  of  the  transfer  of 
the  supposed  paper  to  a  purchaser  for  value,  before  matu- 
rity and  without  notice.  It  chs^Uenges  the  origin  or  exist- 
ence of  the  paper  itself;  and  the  proposition  is,  to  show 
that  it  is  not  in  law  or  in  fact  what  it  purports  to  be,  namely, 
the  promissory  note  of  the  supposed  maker."  These  re- 
marks were  held  applicable  to  a  mortgage  delivered  con- 
trary to  instructions,  recorded,  and  transferred  for  value  lo 
an  innocent  holder.  Ohipmam,  v.  Tucker^  supra.  These 
cases  fully  recognize  the  distinction  between  an  acquisition 
of  possession  which  the  signer  has  never  authorized  or  as- 
sented to,  and  the  inducing  of  the  signer  to  make  or  assent 
to  a  delivery,  by  fraud  going  to  the  motives  moving  such 
assent.  In  the  latter  case  the  paper  becomes  effectual  as  a 
legal  document,  subject  to  be  defeated  by  proof  of  the  fraud, 
unless  legal  rights  of  innocent  holders  for  value  have  inter- 
vened; but  in  the  former  it  is  nonexistent;  it  is  as  a  paper 
which  the  maker  never  signed,  or  as  one  which,  his  signature 
having  been  put  to  it  while  in  his  own  possession,  is  purloined 
from  that  possession  without  his  negligence.  The  question 
whether  the  recipient  of  that  paper  had  or  had  not  knowl- 
edge, or  was  or  was  not  fraudulent  in  receiving  the  same, 
is  immaterial.     Beloit  dk  M,  li.  Co,  v.  Palmer^  supra. 

This  principle  is  very  old  and  thoroughly  established  at 
common  law,  and  no  exception  save  that  of  estoppel  by  neg- 
ligence had  ever  been  recognized  in  Wisconsin  until  Belden 
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V.  Surlbutj  94  Wis.  562,  where  a  contrary  rule  was  applied 
to  a  probate  bond,  largely  on  the  authority  of  Dair  v.  TJ.  /S, 
16  Wall.  1,  and  RuMdi  v.  Freer^  56  N.  Y.  67,  but  supported 
by  a  large  number  of  other  decisions;  a  distinction  being 
drawn  between  other  documents  and  such  paper  as  a  pro- 
bate bond,  signed  by  sureties  and  delivered  to  the  principal 
obligor  or  some  one  acting  for  him.  Such  distinction  was 
held  to  be  required  on  grounds  of  public  policy.  It  was 
said  that  the  Wisconsin  cases  above  referred  to  differ  from 
the  case  then  in  hand  in  that  they  involve  business  transac- 
tions between  man  and  man  only,  where  the  grantee  is  per- 
fectly able  to  ascertain  and  investigate  the  status  of  the 
transaction,  and  they  do  not  involve  the  considerations  of 
public  policy,  and  the  preservation  of  the  estates  of  widows 
and  minors,  which  are  strongly  set  forth  in  the  quotations 
made  from  Dair  v.  U.  S,j  attpray  and  State  v,  Peck^  53  Me.  284. 
The  rule  of  Bdden  v.  Hurlhut  has  since,  without  discussion, 
been  applied  to  a  private  bond  passing  between  individuals 
in  N^  Hmne  S.  M.  Co.  v.  Simon,  104  Wis.  120,  124,  the 
court  there  saying  that  bonds  are  governed  by  a  different 
rule  from  other  instruments. 

The  findings  in  the  case  at  bar  disclose  a  situation  which, 
on  the  authority  of  the  Wisconsin  cases  above  cited,  would 
probably  defeat  a  promissory  note,  mortgage,  or  other  like 
paper,  but  would  not  defeat  a  probate  or  public,  bond  sim- 
ilarly deposited.  The  question,  then,  recurs  whether  the 
rule  so  well  established  in  Wisconsin,  that  ordinarily  a  paper 
shall  have  no  eflBcacy  whatever  unless  made  current  by  vol- 
untary delivery,  is  to  be  subjected  to  further  exception  in 
favor  of  documents  like  that  before  us,  which,  in  order  to 
become  valid  and  effective,  was  not  to  be  delivered  to  an 
adversely  interested  individual,  who  was  to  acquire  his  rights 
thereby,  but  was  to  be  delivered  to  the  public  by  filing  with 
the  register  of  deeds,  upon  whom  rests  no  duty  to  scan  or 
scrutinize  the  instrument,  or  to  ascertain  any  of  the  facts 
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bearing  upon  its  due  execution  or  upon  the  authority  of  bim 
wbo  files  it,  but  merely  to  receive  and  give  to  it  apparent, 
ostensible  authenticity  and  force  by  spreading  it  upon  the 
public  records. 

It  would  seem  that  the  question,  thus  stated,  answers  i^ 
self,  in  the  light  of  the  reasons  which  induced  this  court  to 
insist  on  the  validity  of  probate  bonds  although  no  volun- 
tary delivery  thereof  had  occurred.  Certainly,  more  duty 
and  opportunity  for  scrutiny,  precaution,  and  inquiry  rests 
upon  the  county  judge  before  the  acceptance  of  a  bond  which 
shall  give  existence  and  authority  to  an  administrator,  guard- 
ian, or  trustee  than  rests  on  the  register  of  deeds  in  ac- 
cepting and  filing  articles  of  incorporation.  Again,  those 
who  are  to  be  affected  thereby,  and  who  are  to  rely  on  the 
state  of  facts  which  depends  upon  the  existence  of  such 
paper,  are  even  more  remote  and  unable  to  protect  them- 
selves in  the  case  of  the  establishment  of  a  bank  than  in 
the  case  of  the  creation  of  a  court  officer.  They  may  have 
no  interest  until  years  after  the  event,  and  they  may  well 
be  as  helpless,  and  as  entitled  to  invoke  rules  of  public  pol- 
icy, as  are  the  widows,  orphans,  or  beneficiaries  whose  prop- 
erty depends  upon  the  sufficiency  of  the  bond.  Such  rea- 
sons lie  at  the  foundation  of  the  policy  of  this  and  other 
states  to  place  about  the  business  of  banking  extraordinary 
restrictions,  and  safeguards  to  minimize  as  far  as  possible 
the  grievous  results  of  insolvency.  The  disturbance  of  the 
business  world,  and  the  impoverishment  of  those  who  rely 
on  the  semi-public  character  of  banks  for  the  safe-keeping 
of  their  moneys,  are  considerations  which  involve  so  much 
of  public  policy  and  general  welfare  that  they  invite  and 
have  received  the  most  anxious  care  at  the  hands  of  both 
legislature  and  judiciary.  By  virtue  of  his  bond  the  county 
judge  confers  upon  an  administrator  custody  and  control  of 
moneys  and  property  of  the  few  people  interested  in  an  es- 
tate.   By  virtue  of  the  public  record  of  incorporation  papers 
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the  state  confers  upon  a  bank  in  practical  effect  the  custody 
of  the  moneys  of  a  whole  community,  whose  members,  what- 
ever their  right,  have  practically  not  the  power  of  ascer- 
taining its  safety,  but  ex  necessitate  rely  therefor  on  the 
'Status  the  state  has  given  it.  This  comparison  leaves  no 
doubt  of  the  duty  of  a  court  to  adopt  for  the  protection,  of 
the  latter  situation  quite  as  stringent  rules  as  for  the  for- 
mer. We  are  unable,  therefore,  to  escape  the  conclusion 
that  all  the  considerations  which  justified  the  decision  in 
Bdden  vJHurlbvt,  94  Wis.  562,  necessitate  the  holding  that 
public  policy  demands  that  the  certificate  of  incorporation 
of  a  bank,  when  filed  and  acted  on,  must  be  given  full  ef- 
fect, according  to  its  terms,  against  those  who  execute  the 
same,  although  its  filing  may  have  occurred  in  contraven- 
tion of  the  understanding  and  directions  of  some  of  them. 
This  is  on  the  ground  of  estoppel,  but  estoppel  quoad  the 
state,  the  benefit  of  which  extends  to  all  those  who  deal  with 
the  corporation  on  the  faith  of  its  status  as  such ;  just  as  the 
contract  which  would  result  from  intentional  execution  and 
filinor  of  the  certificate  inures  to  the  benefit  of  those  who 
deal  with  the  corporation  in  after  years,  though  they  may 
never  have  known  who  were  the  parties  thereto  as  incor- 
porators, and  may  never  have  relied  on  the  fact  that  any 
particular  person  was  thereby  made  liable  to  them. 

From  the  foregoing  it  results  that  all  of  the  signers  of 
the  certificate  for  incorporation  of  the  Shove  Banking  Com- 
pany are  placed  in  exactly  the  same  position  as  if  that  doc- 
ument had  been  filed  by  their  direction  and  with  their 
assent.  Upon  that  attitude,  however,  it  is  contended  by  re- 
spondents that  the  paper  itself  excludes  the  idea  that  Will- 
iam Hahr  and  Reinhardt  Rahr  were  to  become  holders  of 
the  entire  twenty-five  shares  of  stock,  because  the  stock  is 
listed  as  to  belong  to  William  Rahr's  Sons,  a  firm  which 
tbej'  could  not  bind.  The  question  of  their  intent,  and  of 
the  force  and  effect  of  their  act,  must  be  resolved  from  the 
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instrument  itself,  the  terms  of  which  cannot  be  varied  or 
contradicted  by  parol  nor  by  inference  as  to  the  intention 
or  purpose  of  those  executing.  The  original  force  and 
effect  of  such  instrument  is,  at  the  least,  to  express  a  con- 
tract hy  its  signers  to  take  the  amount  ot  stock  which  that 
certificate  declares  them  to  hold.  Further,  the  statute  evi- 
dently contemplates  that  the  certificate  is  to  be  signed  by 
the  holders  of  all  of  the  stock  as  the  corporation  is  to  be 
originally  organized.  Stats.  1898,  sec.  2024,  subsec.  18 
(p.  1528),  provides  that  "any  number  of  persons  may  asso- 
ciate ♦  .  .  and  may  become  incorporated."  Sec.  2024, 
subsec.  19  (p.  1529):  "Such  persons  .  .  •  shall  make  a 
certificate,"  etc.  These  provisions  leave  no  doubt  that  those 
who  are  to  constitute  the  original  corporation  must  sign  the 
certificate.  But  it  clearly  appears  that  those  who  constitute 
the  original  corporation  must  be  holders  of  the  capital 
stock  thereof,  for  the  certificate  above  mentioned  is  requireil 
to  state  the  amount  and  number  of  shares  of  the  capital 
stock  and  the  names  and  residence  of  the  stockholders. 
Clearly,  this  contemplates  and  requires  that  the  corporation, 
when  created,  shall  consist  of  the  shareholders  alread}'  as- 
certained, and  that  it  shall  also  consist  of  "  such  persons  "  as 
make  the  certificate  and  thereby  "  become  incorporated." 
The  two  classes,  shareholders  and  makers  of  the  certificate, 
must,  of  necessity,  be  identical,  in  order  to  give  effect  to  the 
various  calls  of  this  statute.  This  legislative  purpose  is  ren- 
dered the  more  certain  by  the  fact  that  in  no  other  manner 
is  any  requirement  made,  as  in  the  case  of  other  corpora- 
tions, that  any  given  amount  of  capital  stock  shall  have 
been  subscribed  before  engaging  in  business.  If  this  is  not 
what  the  statute  demands,  one  man,  holding  one  share  of 
stock,  may  execute  and  file  a  certificate,  declaring  who  are 
the  holders  of  the  rest,  it  is  true,  but  noi  binding  them,  and 
may  thus  alone  "become  a  body  politic  and  corporate," 
with  all  the  powers  and  privileges  specified  (sec.  2024,  sub- 
sec. 19,  subd.  5), — a  result  too  absurd  to  be  contemplated. 
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Taking  together  these  two  propositions,  namely,  that  the 
certificate  declares  that  the  subscribers  have  together  agreed 
to  take  all  the  stock  and  the  amount  which  each  has  agreed 
to  take,  and  finding  that  the  amount  of  stock  to  be  held  by 
each  of  the  other  signers  is  specified  in  the  certificate,  no 
interpretation  can  be  adopted  other  than  that  William  Bahr 
and  Reinhardt  Bahr^  who  were  sons  of  William  Etihr, 
agreed  to  become  stockholders  for  the  other  twenty-five 
shares  in  the  certificate  mentioned.  If  the  contract  is  am- 
biguous as  to  whether  by  the  expression  "Wm.  Eahr's 
Sons  "  is  intended  those  of  his  sons  who  have  signed,  or  a 
partnership  consisting  of  others  as  well,  that  ambiguity  is 
to  be  resolved  most  strongly  against  those  responsible  for 
it,  and  so  as  to  give  some,  instead  of  no,  effect  to  the  acts 
of  the  parties.  If,  by  their  signatures,  the  respondents 
could  not  constitute  the  firm  a  stockholder,  it  must  be  pre- 
sumed that  they  did  not  intend  to,  but  did  intend  to  bind 
whom  they  could  within  the  description  adopted. 

Another  proposition  irresistibly  results  from  the  conclu- 
sion that  the  respondents'  act  in  signing  the  paper  was  a 
completed  one,  namely,  that  the  paper  was  thereby  agreed 
to  be  used  for  the  purposes  for  which  the  law  required  it  to 
be  executed,  and  that  the  act  of  Shove  or  any  of  the  other 
signers  of  the  paper  in  placing  it  in  the  register's  oflice  was 
in  accordance  with  its  terms,  and  thereby  created  a  corpo- 
ration consisting  of  the  signers  as  shareholders.  That  im- 
mediately upon  the  coming  into  existence  of  such  a  cor- 
'poration  all  of  the  sigfiers  to  this  certificate  became 
stockholders  therein,  is  obviously  the  contemplation  of  the 
statute.  The  organization  of  banking  corporations  differs 
radically,  in  that  respect,  from  the  method  prescribed  for 
others.  Generally,  corporate  existence  is  created  by  the 
execution  and  filing  of  an  instrument  by  men  who  may 
never  hold  stock,  and  the  relationship  of  stockholder  is  cre- 
ated either  by  the  purchase  of  stock  or  the  subscription 
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therefor  accepted  by  the  corporation.  Badger  P.  Co.  v. 
Rose^  95  Wis.  145.  In  the  case  of  the  banking  corporation, 
however,  the  statute  provides  that  the  certificate  shall  be  of 
actual  stockholding,  and  thai  statute,  upon  the  filing  of  the 
papers  so  as  to  constitute  the  corporation,  itself  undoubtedly 
supplied  the  acceptance,  so  that  the  relationship  immedi- 
ately arises.  The  contract,  so  soon  as  the  state  becomes  a 
party  to  it  by  the  filing  of  the  certificate,  is  an  executed 
one.  It  is  not  like  the  promise  to  marry,  which  may  be 
dfectively  broken,  but  like  the  contract  of  marriage,  which 
creates  a  status  irrevocably.  1  Morawetz,  Priv.  Corp.  §  56 ; 
Buffalo  cfe  iT.  Y.  C.  R.  Co,  v? Dudley,  14  N.  Y.  336,  346,  355; 
Spear  v,  Crawford,  14  Wend.  20;  Stanton  v.  Wilson,  2  Hill> 
153. 

Some  argument  isr  submitted  as  to  the  right  or  power  of 
these  respondents  to  rescind  their  contract  of  subscHption^ 
but  the  question  does  not  present  itself  for  decision,  for  the 
present  record  presents  no  evidence  of  any  effective  rescis- 
sion. If  respondents  made  any  attempt  to  that  end,  it  could' 
not  be  effective  without  consent  of  their  associates  and  of 
the  corporation,  nothing  of  which  is  disclosed  by  the  record. 

We  conclude,  therefore,  that  by  the  certificate  of  incorpo- 
ration, signed  by  the  respondents,  and  filed  with  the  register,, 
they  agreed,  with  their  associates,  that  it  might  be  used  to 
create  a  banking  corporation,  and  that  upon  its  creation  they 
should  ipso  facto  be  and  become  stockholders  therein  to  the 
amount  of  twenty-five  shares;  that,  upon  the  legal  tiling  of 
such  document,  they  did  become  such;  that  there  has  been 
neither  rescission  of  such  agreement  nor  termination  of  sucft 
status;  and  as  a  result,  that  they  were,  at  all  times  material 
to  their  liability,  shareholders  in  such  corporation. 

Eespondents'  counsel  contend  that  this  suit  should  not  be 
entertained  by  a  court  of  equity,  because  of  the  trifling  in- 
terests of  the  plaintifl's,  who  hold  but  ^2,800  of  claims  out 
of  a  total  of  $485,000  proved  up  in  the  assignment  proceed- 
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ings.  His  insistence  is  that  the  limit  of  defendants'  liability 
to  each  creditor  is  such  proportion  of  the  par  of  his  stock  as 
such  creditor's  claim  bears  to  the  whole  amount  of  debts, 
and  to  these  plaintiffs,  therefore,  is  only  about  $14.50,  con- 
ceding the  insolvency  of  all  other  stockholders.  Appellants 
insist,  however,  that  defendants  are  liable  to  pay  the  full 
par  value  of  their  stock,  $2,500,  if  the  claims  of  the  creditors 
appearing  as  plaintiffs  at  the  time  of  distribution  equal  or 
exceed  that  sum,  without  regard  to  whether  other  creditors 
exist  who  do  not  choose  to  come  in  as  plaintiffs.  Tliis  is  a 
very  important  question,  upon  which  substantially  no  aid 
has  been  given  us  by  counsel  further  than  the  assertion  of 
their  differing  views.  Under  such  circumstances  we  have 
hesitated  much  whether  we  ought  to  decide  it,  but  have 
reached  the  conclusion  that  we  should  do  so  as  essential  to 
disposal  of  respondents'  objection  to  the  entertainment  of 
the  suit  at  all,  and  also  because  it  must  be  resolved  in  render- 
ing final  judgment;  so  that  silence  now  may  be  productive 
of  much  protraction  of  this  litigation  by  necessitating  an- 
other appeal,  and  perhaps  a  second  accounting  and  judg- 
ment. 

In  adjusting  statutory  liabilities  of  stockholders  or  other 
officers,  where  restricted  at  all,  two  limits  resulting  from 
proportion  have  at  times  been . insisted  on:  first,  tliat  no 
stockholder  should  be  held  for  more  than  would  be  his  rat- 
able proportion  if  all  stockholders  similarly  liable  responded 
for  their  shares;  secondly,  that  stockholders  should  be  liable 
to  any  creditor  or  creditors  less  than  all  for  no  more  than 
would  be  their  liabilitv  to  the  same  creditors  if  all  were 
present  and  demanding  to  participate  in  the  shareholders' 
liability. 

'  The  first  of  these  limitations,  though  not  urged  here,  we 
have  examined  so  far  as  we  have  been  able,  without  finding 
that  it  has  ever  been  applied  under  a  statute  like  ours. 
Under  various  statutes  which  differ  from  sec.  2024,  subsec. 
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47,  by  containing  the  provision  that  stocjcbolders  shall  be 
liable  "  ratably  "  or  "  in  proportion  to  their  holdings,"  such 
limit  has  been  declared  and  enforced,  bat  has  quite  uni- 
formly been  ascribed  to  such  differentiating  words.  In 
Grease  v.  Bdbcock^  10  Met.  525,  555,  the  statute  imposed  on 
stockholders  individual  liability  for  unpaid  bills  of  a  bank 
in  "  proportion  to  the  stock  they  may  respectively  hold." 
Under  this  it  was  held  that  the  shareholder  was  liable  only 
for  such  proportion  of  the  whole  indebtedness  as  his  stock 
bore  to  the  total  stock,  although  some  of  that  total  was  held 
by  the  corporation  itself  and  some  by  insolvent  individuals. 
In  In  re  HoUister  Bank^  27  N.  Y.  393,  the  language  con- 
strued was:  "The  stockholders  shall  be  individually  re- 
sponsible equally  and  ratably  .  .  .  for  the  amount  of 
such  debt  to  the  extent  of  their  respective  shares."  The 
debts  ascertained  were  directed  to  be  apportioned  among 
them  "  ratably  in  proportion  to  their  stock."  The  court,  in 
enforcing  the  same  limit  as  in  the  Crease  Gase^  pointed  out 
that  under  an  earlier  law,  substantially  identical  with  sec. 
2024,  subsec.  47,  no  such  limit  could  be  enforced,  but  that 
each  stockholder  would  be  liable  up  to  the  face  of  his  stock, 
so  far  as  necessary  to  satisfy  the  debts,  regardless  of  this 
duty  of  others.  These  two  cases,  with  others  less  signifi- 
cant, were  cited  as  support  for  the  decision  in  Z7".  S,  v. 
KnoXy  102  U.  S.  422,  under  the  national  bank  act  (sec.  5151, 
R  S.  of  TJ.  S.):  "The  shareholders  of  every  national  bank- 
ing association  shall  be  held  individually  responsible,  equally 
and  ratably,  and  not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  association,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares."  This  lan- 
guage was  held  to  warrant  the  rule  that  each  shareholder 
shall  contribute  such  share  of  the  whole  debt  found  as  his 
stock  bears  to  the  total  capital  stock.  That  amount  could 
not  be  increased  by  reason  of  the  insolvency  of  other  stock- 


WiB.]  JANUARY  TERM,  1901.  151 

Rehbein  and  others  vs.  Rahr  and  another. 

holders.  J^^irst  Nat.  Ba/iik  v.  Winona  P.  Co.  58  Minn.  167; 
Clarke  v.  Cold  Spring  O,  H,  Co.  58  Minn.  16;  Brundage  v. 
Monumental  O.  &  S,  M,  Co.  12  Oreg.  322;  Ilolmes  v.  Sh&r- 
wood^  16  Fed.  Eep.  725;  Umsted  v.  BushirJcy  17  Ohio  St. 
113, 118;  Barrick  v.  Oiford,  47  Ohio  St.  180;  Herrich  v. 
WardwM,  58  Ohio  St.  294, 306.  On  the  other  hand,  liability 
to  the  full  face  of  the  stock,  in  the  absence  of  pro  rata 
limitation,  is  apparently  sustained  by  the  following  author- 
ities, although  the  question  was  not  very  fully  debated; 
Btngya  v.  Penniman^  8  Cow.  387;  Bank  of  Poughkeepsie  v. 
IhboUon,  24  Wend.  473 ;  Garrison  v.  Howe,  17  N.  Y.  458. 
We  are  satisfied  that  the  latter  rule  results  from  a  statute 
such  as  ours.  In  the  absence  of  the  words  therein,  "to  the 
amount  of  their  respective  share  or  shares  of  stock,"  liabil- 
ity would  rest  on  every  stockholder  individually  for  the 
whole  amount  of  the  debts  due  any  plaintiffs.  The  only 
limitation  upon  such  liability  is  the  amount  of  a  defendant's 
stock.  The  conclusion  seems  irresistible  that  he  can  insist 
on  no  other,  but  must  respond  as  he  would  be  required 
under  the  unlimited  statute  until  the  limit  is  reached. 

The  second  theory  of  limitation,  namely,  to  such  propor- 
tion of  the  face  of  the  stock  as  the  plaintiffs'  claims  bear 
to  all  the  debts  of  the  corporation,  is  equally  unsupported 
by  any  authority  which  has  come  to  our  notice.  Substan- 
tially all  courts,  as  above  stated,  have  declared  this  statu- 
tory liability  to  be  primary  and  absolute,  a  contract  debt 
from  each  stockholder,  for  which  any  creditor  might  sue 
and  recover  in  full,  but  for  equitable  considerations  which 
have  led  the  courts  in  many  states,  including  Wisconsin,  to 
hold  that,  to  prevent  inequality  and  preferences,  any  such 
creditor  must  proceed  in  equit}^  so  that  the  opportunity  can 
be  given  to  other  creditors  to  share  in  the  fund,  if  they  see 
fit  to  demand  it,  and  stockholders'  rights  to  contribution 
can  be  protected  if  they  choose.  Coleman  v.  White,  14  Wis. 
700;  Finney  v.  Guy,  106  Wis.  256,  and  citations;  Whitman 
V.  (hford  Nat  Bank,  176  U.  S.  559,  565. 
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This  holding  as  to  the  remedy  does  not  differentiate  the 
liability  in  those  states  maintaining  it  from  the  liability 
under  similar  statutes  in  states  whose  courts  have  allowed 
enforcement  either  at  law  or  in  equity,  notable  among  which 
is  New  York.  The  stockholder  is  still  bound  to  any  cred- 
itors who  sue  to  pay  an  amount  equal  to  his  stock,  if  nec- 
essary to  discharge  such  debts.  The  creditor  must,  how- 
ever, share  his  right  with  any  others  who,  on  due  notice, 
ask  participation.  Such  is  the  force  of  the  Wisconsin  decis- 
ions. The  liability,  as  between  the  stockholder  and  creditor, 
is  none  the  less  several  because,  as  between  stockholders,  it 
is  proportional,  nor  because,  as  between  creditors,  the  par- 
ticipation is  pro  rata.  Umsted  v.  Btiskirkj  17  Ohio  St.  113; 
Eerrick  v.  WardweU,  58  Ohio  St.  294. 

Confusion  upon  this  subject  will  be  avoided  by  remember- 
ing that  in  theory  all  creditors  of  the  corporation  are  plaint- 
iffs in  this  action.  Barriek  v.  Oifford^  47  Ohio  St.  180; 
Richmond  v.  Irona^  121  U.  S.  27,  51.  It  appearing  reason- 
ably certain  that  the  total  claims  of  all  such  creditors  exceed 
the  face  of  the  stock  held  by  the  solvent  shareholders,  it  is 
proper  to  adjudge  full  liability  against  the  latter,  saving,  in 
the  enforcement  of  any  such  judgment,  the  contingency  of 
such  full  liability  not  being  required.  GianeUa  v.  Bigdow, 
96  Wis.  185.  True,  after  settling  the  fact  and  amount  of  de- 
fendants' liability,  which  may  now  be  done  by  int-erlocutory 
judgment  (sec.  2883,  Stats.  1898),  it  will  remain  for  the 
court  to  ascertain  the  exact  personnel  of  the  plaintiffs,  and 
their  relative  rights  in  the  fund.  Sec.  3227,  Stats.  1898,. 
points  out  a  method.  When  that  is  done,  however,  it  is 
conclusive  both  in  favor  of  and  against  all  parties.  li'ich- 
mond  V,  Irons^  121  U.  S.  66.  Thereafter,  for  the  purpose  of 
enforcing  or  sharing  in  the  stockholders'  obligation,  no  one 
is  a  creditor  save  those  who  have  joined  as  plaintiffs.  They 
are  thereby  conclusively  adjudged  to  be  all  the  creditors  of 
the  corporation  in  practical  effect.     Defendants  will  have 
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the  full  benefit  of  such  adjudication,  for  no  other  creditor 
can  ever  proceed  against  them.  Finney  v.  Guy^  106  Wis. 
256;  Eau  Claire  Nat.  Bank  v.  Benson y  106  Wis.  624.  No 
reason  is  apparent  why  the  defendants  should  not,  therefore, 
be  held  to  the  same  liability  as  if  the  fact  so  adjudicated 
were  literally  true,  and  be  compelled  to  pay  in  up  to  the 
full  limit  of  their  stock  holdings,  if  the  claims  of  the  cred- 
itors ultimately  appearing  equal  or  exceed  that  amount.. 

The  views  above  expressed  of  course  result  in  the  conclu- 
sion that  the  judgment  dismissing  the  complaint  must  be 
reversed,  and  that  the  defendants  must  be  held  liable  as 
holders  of  shares  of  the  par  value  of  $2,500.  The  circuit 
€ourt  must  proceed  to  judgment  giving  effect  to  such  liabil- 
ity. In  so  doing  tt  may  meet  complications  and  conflict  of 
rights  demanding  the  broadest  of  its  equity  powers,  and 
taxing  the  elasticity  of  equitable  procedure  and  administra- 
tion. The  final  judgment  in  a  case  of  this  kind  is  drastic  in 
its  results,  and  forecloses  important  rights  on  both  sides.  It 
excludes  all  creditors  not  parties  to  it  from  any  share  in  the 
fund  realized  from  the  liability  adjudged,  and  also  excludes 
all  creditors  from  any  demand  upon  any  omitted  stockhold- 
ers. Finney  v.  Owy^  supra;  Eau  Claire  Nat,  Bank  v.  Ben- 
soHy  supra.  Further,  it  excludes  the  defendants  who  may 
thereby  be  compelled  to  pay  from  any  claim  for  contribution 
against  such  omitted  stockholders,  equally  liable,  whether 
within  the  jurisdiction  or  not.  Foster  v.  Posson,  105  Wis.  99. 
The  most  ample  opportunity  should,  therefore,  be  extended, 
so  far  as  consistent  with  orderly  practice,  to  bring  in  all  par- 
ties whose  rights  or  liabilities  may  be  affected.  The  extin- 
guishment of  rights  of  nonplaintiff  creditors  is  a  deprivation 
of  property  which  they  should  suffer  only  after  due  process  of 
law,  namely,  a  notice  so  framed  and  served  as  to  fully  warn 
them  of  their  rights  and  the  peril  thereto  if  they  neglect  the 
opportunity  to  join  in  the  suit.  The  ordinary  practice  of 
courts  of  equity  in  such  circumstances  is  but  confirmed  by 
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sec.  3227.  The  election  of  the  present  plaintiffs  to  omit 
from  the  action  any  stockholders  because  of  their  insolvency, 
or  for  any  other  reason,  should  not  preclude  any  of  the  other 
parties  nor  the  court  from  bringing  them  within  its  jurisdic- 
tion if  their  presence  can  facilitate  protection  of  any  rights 
of  contribution  or  otherwise.  Present  insolvency  is  not  nec- 
essarily conclusive  of  futility  in  an  adjudication  of  the  rights 
and  liabilities  of  the  parties,  nor  of  the  ultimate  impossibility 
of  their  ^forcement,  if  not  finally  cut  off  by  the  judgments 
Again,  the  defendants  may  themselves  be  creditors  either 
by  original  dealing  with  the  bank  or  by  assignment  of  or 
subrogation  to  the  claims  of  others.  Their  rights,  if  any,  in 
that  respect,  can  and  should  be  protected.  Commercial  Bank 
V.  Azotine  Mfg.  Co.  66  Minn.  413;  KiUen  v.  Barnes^  106  Wis. 
546.  Interests  held  by  the  same  individual  on  both  sides  of 
the  line  separating  plaintiffsr  from  defendants  off^r  no  ob- 
struction to  complete  justice  in  courts  of  equity.  Spavldinj 
V.  North  Milwaukee  T.  8.  Co.  106  Wis.  481. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


Remington,  Appellant,  vs.  Eastern  Railway  Company  op 
Minnesota  and  another,  Eespondents. 

December  10, 1900  ^February  S6, 190 L 


Reference:  Setting  aside  findings:  Appeal:  Partnership:  Attorneys  at 
111  16  f^  law:  Compensation:  Unauthorized  settlement  of  debt  by  one  part- 

^    \  ner:  Concealment:  Collusion  with  debtor:  Notice:  Interest:  Demand: 

Judgment:  Mandate  on  appeal 

1.  Findings  of  fact  by  a  referee  should  not  be  disturbed  by  the  trial 

court,  or  by  the  supreme  court  on  appeal,  unless  they  are  against 
the  clear  preponderance  of  the  evidence. 

2,  In  an  action  by  one  member  of  a  firm  of  attorneys  against  a  railvray 

company  to  recover  for  services  rendered  by  the  Arm,  the  other 
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partner  being  made  a  defendant  because  be  refused  to  join  aa 
plaintiff  and  claimed  that  he  had  settled  for  such  services  in  an 
agreement  for  his  future  employment  by  the  company  upon  a 
monthly  salary,  the  evidence  is  held  insufficient  to  warrant  the 
trial  court  in  setting  aside  findings  of  the  referee  that  the  defend- 
ant partner  fraudulently  concealed  from  the  plaintiff  the  fact  that 
he  had  released  the  company  from  liability  for  said  services;  that 
the  general  counsel  of  the  railway  company  aided  and  abetted  him 
in  such  concealment;  and  that  the  value  of  said  services  was  $25 
per  day. 

8b  Settlement  by  one  partner  will  not  conclude  the  firm,  if  obviously 
unreasonable,  or  if  the  consideration,  other  than  money,  moves  pri- 
marily to  the  personal  benefit  of  the  settling  partner.  In  such 
oases  the  opposite  party  is  so  chargeable  with  notice  of  want  of 
authority  that  he  is  held  to  act  subject  to  the  actual  consent  or 
approval  of  the  absent  partner. 

4  It  is  unreasonable  for  one  men&ber  of  a  firm  of  attorneys,  without 
the  consent  of  his  copartner,  to  release  a  claim  of  the  firm  for 
$3,200,  for  an  indefinite,  momentarily  terminable  agreement  to  pay 
the  settling  partner  a  salary  of  $200  per  month  for  future  services  — 
a  sum  not  shown  to  be  substantially  in  excess  of  the  probable  rea- 
sonable value  of  such  services  —  especially  where  the  partner  so 
employed  might  terminate  the  partnership  at  wilL 

5.  Where,  according  to  the  arrangement  between  attorney  and  client, 
no  time  was  fixed  for  payment  for  services  except  as  statements 
were  rendered,  interest  would  not  begin  to  run  on  such  a  claim 
until  a  demand  was  made. 

6b  Where  one  partner  settles  a  firm  debt  without  authority  and  under 
such  circumstances  as  not  to  conclude  the  other  partner,  the  latter, 
in  an  action  against  his  copartner  and  the  debtor,  should  have  judg- 
ment for  the  entire  amount  of  the  debtor's  liability,  limited  as  to 
collection  and  enforcement,  however,  to  such  sum  as  he  is  entitled 
to  receive,  as  between  himself  and  his  copartner,  from  the  assets 
of  the  partnership,  inclusive  of  such  judgment. 

7.  Where  the  entry  of  such  a  judgment  has  been  directed  by  the  su- 
preme court  on  appeal,  it  is  the  duty  s>l  the  trial  court  to  enter 
judgment  at  once  for  the  full  amount  of  the  debtor's  liability. 
^  Execution  of  that  judgment,  however,  is  entirely  within  the  con- 
trol of  the  trial  court,  and  any  steps  by  way  of  accounting,  which 
may  be  necessary  to  render*  its  enforcement  and  execution  equi- 
table, are  within  its  Inherent  power,  and  no  specific  directions  to 
that  end  are  necessary  in  the  mandate. 
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Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  Ojrren  T.  Williams,  Judge,     Reversed. 

Plaintiff  and  defendant  Murphy^  lawyers,  were  copartners 
under  the  firm  name  of  Murphy  &  Eemington  from  Novem- 
ber 24, 1894,  up  to  September  18, 1896.  As  such,  up  to  Janu- 
ary 1,  1896,  they  were  employed  in  various  matters  by 
defendant  The  Eastern  Railway  Company  of  Minnesota,  and, 
among  other  things,  throughout  said  period  were  employed 
for  the  defense  of  two  important  suits  for  timber  damage 
resulting  from  fire,  the  damages  claimed  being  about  $56,000 
in  each  case,  in  which  a  large  amount  of  work  had  been 
done  and  not  paid  for.  Defendants  claim  that  on  or  about 
January  13, 1896,  the  firm  entered  into  an  agreement  with 
the  Eastern  Railway  Compwny  whereby  Murphy  was  em- 
ployed for  an  indefinite  period,  commencing  January  1, 1896, 
as  local  attorney  at  Superior,  upon  a  fixed  salary  of  $200  a 
month,  in  consideration  whereof  any  liability  of  the  com- 
pany for  unpaid  services  in  the  fire  cases  was  settled  and 
satisfied.  It  is  conceded  that  plaintiff  consented  that  Mur- 
phy should  make  a  new  arrangement  by  which*  the  compen- 
sation for  services  rendered  for  the  company  after  January 
1, 1896,  should  be  a  monthly  salary,  and  that  that  agree- 
ment might  be  in  form  between  the  two  defendants,  it  being 
agreed  between  him  and  Murphy  that  he  was  to  share  therein. 
Plaintiff  claims  that  Murphy  stated  the  salary  so  agreed 
upon  at  $150,  and  did  not  disclose  to  him  the  fact  that  there 
was  included  in  such  arrangement  any  settlement  of  past 
indebtedness  or  liability.  He  also  claims  that  there  was  in 
fact  no  such  agreement,  but  that  the  two  defendants  subse- 
quently colluded  to  assert  and  establish  that  fact,  or,  if  there 
was  any  such  agreement  between  them,  that  it  was  secret 
and  collusive  and  intentionally  withheld  from  plaintiff's 
knowledge.  No  accounting  or  settlement  of  the  affairs  of 
the  firm  of  Murphy  &  Remington  has  been  had,  and  the 
plaintiff  joins  Murphy  as  defendant  because  he  refuses  to 
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join  as  plaintiff.  The  recovery  sought  is  the  reasonable  value 
of  the  services  in  those  fire  cases. 

Upon  trial  before  a  referee,  he  found  the  rendition  of  the 
services  to  the  extent  of  104  days,  and  that  only  the  retainer 
and  thirteen  and  one-half  days  thereof  had  been  paid ;  which- 
findings  were  confirmed  by  the  court,  and  the  confirmation 
not  excepted  to  by  respondents.  He  found  the  value  of  the 
services  at  $25  a  day,  and  the  balance  due  $2,262.50;  also 
that  defendant  Murphy  did  agree,  in  consideration  of  a 
promise  to  pay  him  $200  per  month  for  such  services  as  he 
might  render  as  attorney,  that  no  further  compensation 
should  be  made  for  past  services  in  the  fire  cases,  which 
agreement  was  made  coUusively  by  both  defendants,  in  fraud 
of  the  existing  partnership  and  the  rights  of  plaintiff;  that 
Murphy  withheld  from  plaintiff  all  knowledge  of  such  stipu- 
lation of  settlement,  and  also  deceived  him  with  the  informa- 
tion that  the  salary  was  to  be  only  $150  per  month,  and  that 
the  railway  company  aided  and  abetted  said  Murphy  in  such 
fraudulent  concealment;  and,  as  conclusions  of  law,  held 
that  the  agreement  of  settlement  was  not  binding;  that  the 
plaintiff,  on  behalf  of  the  firm  of  Murphy  &  Remington,  was 
entitled  to  recover  $2,262.50,  the  enforcement  of  the  judg- 
ment to  be  limited,  however,  to  the  amount  which  should 
be  actually  due  plaintiff  as  between  himself  and  Murphy. 

The  court,  upon  hearing  on  this  report,  modified  the 
same  to  the  extent  merely  of  holding  that  Murphy  was  ex- 
pressly authorized  to  make  an  agreement  for  a  salary,  and 
that  he  also  had  general  authority  to  make  the  agreement 
for  settlement;  that  the  amount  of  the  salary  was  not  cor. 
rectly  stated  by  Murphy  to  the  plaintiff,  but  that  plaintiff 
received  $75  per  month  as  one  half  of  the  amount  of  the 
salary  as  stated  by  Murphy.  He  repudiated  the  finding  of 
collusion  between  Murphy  and  the  railroad  company,  or 
existence  of  any  facts  to. impeach  its  validity,  but,  impliedly 
at  least,  confirms  the  finding  of  the  referee  that  plaintiff 
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never  had  any  knowledge  thereof.  The  court  accordingly 
concluded,  as  matter  of  law,  that  no  cause  of  action  existed 
in  favor  of  plaintiff  against  the  Eastern  Railway  Company^ 
and  that  the  form  of  the  action  did  not  justify  the  court  in 
proceeding  to  an  adjustment  of  the  partnership  accounts 
between  plaintiff  and  Murphy^  and  entered  judgment  dis- 
missing the  action  on  the  merits,  from  which  plaintiff  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Winkler^  Flanders^ 
Smithy  Boitum  <&  VUas,  and  oral  argument  by  F.  H,  Rem- 
ington and  J.  O,  Flanders,  To  the  point  that  Murphy^  as 
a  partner^  had  no  authority  to  make  the  settlement  alleged, 
they  <cited  Blewett  v.  Gaynor^  77  Wis.  391;  Ootzhausen  v. 
Juddj  43  Wis.  213;  Seaman  v.  Ascherm^n,  57  Wis.  547,  553; 

1  Lindley,  Partnership  (E well's  ed.),  *237-*23d;  17  Am.  & 
Eng.  Ency.  of  Law  (1st  ed.),  1038,  and  cases  cited ;  Zee  v. 
Hamilton^  12  Tex.  413;  Story,  Agency,  §  98;  Niemann  v. 
Niemann^  43  Ch.  Div.  198;  RusselZ  v.  Green,  10  Conn.  269- 
279 ;  Bergland  v,  Frawley,  72  Wis.  559 ;  Smith  v.  Sloan,  37 
Wis.  285;  Davis  v.  Dodsoyi,  29  L.  R  A.  496;  Woodruff  v. 
Scaife,  83  Ala.  152;  BatOe  v.  Street,  85  Tenn.  282;  WalcoU 
t?.  Canfidd,  3  Conn.  194;  Clements  v.  Norris,  8  Ch.  Div.  129; 
Moynahan  v,  Prentiss,  10  Colo.  App.  295;  Marsh  v.  Gold, 

2  Pick.  285;  Worster  v.  Forhish,  171  Mass.  423;  ScheUenheck 
V.  Studehaker,  13  Ind.  App.  437;  1  Bates,  Partnership,  §  368. 

Charles  Quarles,  of  counsel  for  the  respondent  Eastern 
Railway  Company  of  Minnesota. 

The  following  opinion  was  filed  January  8, 1901: 

Dodge,  J.  After  a  most  careful  examination  of  the  evi- 
dence, we  are  unable  to  find  justification  for  the  action  of 
the  court  below  in  setting  aside  the  three  important  find- 
ings of  the  referee:  first,  that  defendant  Murphy  concealed 
from  his  partner,  Remington,  the  fact  that  he  had  released 
defendant  company  from  any  liability  for  work  done  in  the 
fire  cases  in  consideration  of  the  agreement  to  pay  him  a 
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salary;  second,  that  defendant  company's  general  counsel, 
Grover,  well  knew  of  the  partnership  relation,  and  aided 
and  abetted  defendant  J/t^/yAy  in  fraudulently  withholding 
from  plaintiff  knowledge  or  information  of  the  terms  of  the 
agreement  made  between  them;  and,  thirdly,  that  the  rea- 
sonable value  of  the  services  of  the  firm  for  said  defendant 
company  was  $25  per  day.  To  such  findings  must  be  ac- 
corded, both  by  the  circuit  court  and  here,  the  same  weight 
and  effect,  in  conclusively  settling  fair  controversies  over 
mere  questions  of  fact,  that  by  the  oft-declared  practice  of 
this  court  is  given  to  the  findings  of  a  court  before  which 
the  issues  are  primarily  tried.  The  facts  found  must  be 
taken  to  exist,  unless  they  are  contrary  to  the  clear  prepon- 
derance of  the  evidence,  to  such  an  extent,  indeed,  as  to  force 
"  conviction  that  the  evidence  did  not  receive  proper  con- 
sideration by  the  trial  court  [referee]  through  mistake  in 
overlooking  material  portions  thereof  or  from  prejudice  or 
some  other  cause."  Zoeschv,  Thielman,  105  Wis.  117;  John- 
%on  V.  Goulty  106  Wis.  247 ;  Wyss  v.  Gnmert,  108  Wis.  38. 

.  It  may  be  that  a  fair  construction  of  the  court's  order  im- 
pliedly confirms  the  finding  of  the  referee  that  Murphy  did 
conceal  from  his  partner  the  condition  of  settlement  con- 
tained in  his  salary  agreement;  for  it  is  stated  that  Murphy 
did  not  correctly  state  to  plaintiff  the  amount  of  salary  to 
be  received.  Now,  the  only  evidence  on  the  subject  of  any 
information  to  the  plaintiff,  either  as  to  the  amount  of  sal- 
ary or  as  to  the  condition  of  settlement,  is  that  of  Murphy^ 
of  a  specific  conversation  in  which  he  claims  to  have  given 
both  pieces  of  information,  and  the  view,  evidently  taken 
by  the  court,  that  this  testimony  was  not  true,  we  think  in- 
dicates concurrence  with  the  referee  in  the  conclusion  that 
Murphy  did  not  have  the  conversation  and  did  conceal  the 
fact  of  settlement.  Whether,  however,  this  construction  of 
the  court's  finding  be  correct  or  not,  the  evidence  that  Rem- 
ington was  kept  in  ignorance  both  that  the  salary  was  $200, 


160  SUPKEME  COURT  OF  WISCONSIN.         [10» 

Remington  vs.  Eastern  R.  Co.  of  Minn,  and  another. 

and  that  there  was  any  agreement  to  settle  the  compensa- 
tion in  the  fire  cases,  is  abundant  to  justify  the  finding. 

As  to  the  question  of  confederation  between  Qrover,  gen- 
eral counsel  of  defendant  company,  and  Murphy^  to  accom- 
plish this  concealment,  the  evidence  is  all  circumstantial,  as 
is  almost  inevitable.    It  consists,  first,  in  the  character  of 
the  agreement  itself,  which  is  one  obviously  likely  to  be 
highly  objectionable  to  the  plaintiff.    Thereby,  if  valid,  his 
interest  in  a  claim  to  the  amount  of  about  $1,100  was  can- 
celed and  abandoned  in  consideration  of  a  promise  to  pay, 
not  to  him  but  to  Murphy^  an  amount  shown  to  be  by  no 
means  unreasonably  large,  even  as  compensation  for  expect- 
ant services, —  a  promise  in  the  benefits  of  which  he  might 
'  not  share  more  than  a  single  month,  as  the  partnership  be- 
tween him  and  Murphy  might  have  been  terminated  at  any 
time.    It  is  an  entirely  legitimate  inference  from  this  cir- 
cumstance alone  that,  if  both  Murphy  and  Grover  were 
silent  afterwards,  such  silence  was  preconcerted  between 
them.     Good  faith  and  reasonable  courtesy,  nay  reasonable 
caution,  would  have  led  Mr.  Grover  either  to  insist  on  the 
submission  of  the  agreement  to  Mr,  Remington^  or  to  inquire 
of  him  as  to  its  satisfactoriness.    The  making  of  this  agree- 
ment was  followed  by  many  months  of  silence,  and,  when 
inquiry  was  specifically  made  at  Mr.  Grover's  office,  the 
same  falsehood  as  to  the  amount  of  salary  which  Murphy 
had  told  was  repeated  by  Mr,  Grover's  chief  clerk  in  a  letter 
for  which  he  does  not  assume  responsibility,  but  which  he 
did  not  take  occasion  to  correct  or  repudiate  when  it  came 
to  his  knowledge.    Like  repetition  of  this  same  erroneous 
amount  is  sworn  by  a  disinterested  witness  to  have  been 
made  by  Mr.  Grover  to  him  a  few  months  later.    The  fact 
that  Grover  made  use  of  the  same  fictitious  figure  in  his 
statement  of  the  salary  as  that  which  Murphy  had  made 
before  presents,  at  least,  a  striking  coincidence  from  which 
a  tribunal  vested  with  the  trial  of  facts  might  legitimately 
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draw  inference  of  concerted  action  between  them.  There 
is,  too,  some  evidence  of  the  falsification  of  Mr.  Grover's 
correspondence  files  by  the  interpolation  therein  of  a  subse- 
quently prepared  letter,  bearing  upon  its  face  at  the  time  of 
its  examination  evidence  of  having  been  written  long  sub- 
sequent to  its  ostensible  date.  If  this  were  believed,  the  in- 
ference of  collusion  would  be  almost  irresistible.  Other  cir- 
cumstances might  be  referred  to,  but  these  were  sufiicient 
to  justify  the  referee,  having  present  before  him  as  witnesses 
both  Murphy  and  Grover,  in  drawing  the  inference  of  col- 
lusion to  withhold  knowledge  from  plaintiff  of  the  surrender 
of  his  rights.  Whether,  as  an  original  proposition,  we  should 
have  drawn  the  same  inferences  and  reached  the  same  con- 
clusion is  a  question  not  before  us  for  consideration,  but 
merely  whether  the  simple  denial  by  the  accused  parties  so 
overwhelmingly  preponderates  in  probative  force  over  the 
circumstonces  and  conduct  as  to  justify  a  reversal  of  the 
findings  of  the  referee  on  a  question  of  fact.  That  question 
must  be  answered  in  the  negative,  and  the  contrary  answer 
by  the  circuit  court  was  erroneous. 

With  reference  to  the  finding  upon  the  value  of  services, 
which  the  court  sets  aside  without  substituting  any  finding 
of  his  own  in  its  place,  it  must  be  borne  in  mind  that  both 
the  referee  and  court  have  found,  without  exception  by  de- 
fendant, that  plaintiff  performed  104  secular  days  of  labor, 
by  means  of  which  services  the  rights  of  defendant  Eastern 
Railway  Compamy  in  said  cases  were  in  all  respects  fully 
protected  and  well  taken  care  of,  and  that  in  that  behalf 
plaintiff  and  the  defendant  Murphy^  as  attorneys  of  record 
in  those  cases,  fully  and  thoroughly  performed  their  duties 
in  a  lawyer-like  manner,  of  which  only  the  retainer  and 
thirteen  and  one-half  secular  days'  labor  have  been  paid  for. 
These  facts,  therefore,  are  verities  in  the  case.  Plaintiff 
himself  testified  that  the  services  were,  in  his  opinion,  of 

the  reasonable  value  of  $4,665.     Four  witnesses,  expcri- 
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enced  lawyers,  were  called  on  to  testify  to  a  hypothetical 
question,  in  response  to  which  they  fixed  values  ranging 
from  $4,500  to  $7,000.  Upon  cross-examination,  eliminat- 
ing certain  criticised  elements  of  this  hypothetical  question, 
and  presenting  the  circumstances  which  defendant  claims 
should  reduce  the  amount  of  recovery,  those  witnesses  place 
the  services,  one  at  $35  per  day,  and  the  other  three  at  from 
$3,000  to  $4,000.  Against  this  is  the  evidence  of  Mr.  Mur^ 
phy^  which  is  devoted  principally  to  the  denial  of  the  ren- 
dition in  fact  of  the  services,  and  is  rendered  largely  imma- 
terial by  the  absence  of  exception  to  the  findings  above 
mentioned.  He  estimates  the  value  of  their  services,  in  ex- 
cess of  those  paid  for  specifically,  at  from  $400  to  $500. 
The  bills  rendered  from  time  to  time  for  services  in  these 
cases  were  at  the  rate  of  $15  to  $20  per  day*  In  the  light 
of  this  evidence,  it  cannot  be  said  that  there  is  any  over- 
whelming preponderance  of  the  evidence  to  show  that  the 
value  found  by  the  referee  was  too  great,  nor  can  we  feel 
justified  in  saying,  notwithstanding  the  considerable  amount 
of  expert  opinion  evidence,  that  there  is  sufficiently  over- 
whelming preponderance  to  justify  us  in  disregarding  that 
finding  and  fixing  a  higher  amount,  for  which  action  plaint- 
iff strenuously  contends.  The  question  of  the  value  of  pro- 
fessional services  is  one  as  to  which  opinion  evidence  is  not 
conclusive,  especially  when  the  tribunals  which  try  such 
question  consist  of  lawyers,  themselves  presumably  capable 
of  exercising  judgment  and  forming  opinions  as  to  value 
from  the  various  facts  and  circumstances  established,  the 
exact  details,  bearing,  and  weight  of  which  were  best  capa- 
ble of  appreciation  by  the  referee.  Crosthwaite  v.  U.  S.  30 
Ct  CI.  300,  310;  Joi^dan  v.  Swift  I.  &  S.  Works,  13  Ky.  Law 
Rep.  970;  Hansen  v,  Martin,  63  Cal.  282;  CuUom  v.  Mock, 
21  La.  Ann.  687;  Halaskav.  Cotzhausen,  52  Wis.  624. 

We  are  satisfied  that  the  findings  of  the  referee  should 
not  have  been  disturbed,  but  should  be  accepted  as  correctly 
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expressing  the  facts  on  which  the  rights  of  the  parties  mnst 
be  decided. 

Independently  of  the  express  finding  of  collusion  between 
the  defendants  as  a  fact,  there  can  be  no  doubt  of  the  cor- 
rectness of  the  conclusion  of  law,  drawn  by  the  referee  and 
repudiated  by  the  court,  that  the  release  of  the  firm's  claim 
for  services  in  the  fire  cases  is  invalid  as  against  Remington^ 
under  the  rules  laid  down  by  this  court.  Settlement  by  one 
partner  will  not  conclude  the  firm,  if  obviously  unreason- 
able, nor  if  the  consideration  therefor,  other  than  money, 
moves  primarily  to  the  personal  benefit  of  the  settling  part- 
ner. In  either  such  case  the  opposite  party  is  so  charge- 
able with  notice  of  want  of  authority  that  he  is  held  to  act 
subject  to  the  actual  consent  or  approval  of  the  absent  part- 
ners. Savmiry  v.  Dunlapy  12  Wis.  364;  Viles  v.  Ban^s^  36 
Wis.  131;  CotzhauBen  v,  Juddj  43  Wis.  213;  Blewett  v.  Oay- 
noTj  77  Wis.  378,  391.  The  settlement  here  relied  on  in- 
volves both  defects.  It  is  unreasonable  to  release  a  legitimate 
claim  of  $2,200  for  an  indefinite,  momentarily  terminable 
agreement  to  pay  a  salary  of  $200  per  month  for  future 
services,  which  sum  is  not  shown  to  be  substantially  in  ex- 
cess of  a  prospective  estimate  of  the  reasonable  value  of  such 
services.  True,  respondents  urge  that  the  amount  earned 
by  services  for  the  railway  company  the  preceding  year  had 
amounted  to  only  about  $140  per  month,  but  they  seem 
to  overlook  the  fact  that  in  that  figure  was  not  included  the 
•services  in  the  fire  cases  which,  as  now  found,  would  in- 
crease the  amount  to  something  over  $300  per  month.  Es- 
pecially unreasonable  does  this  settlement  appear  when  it 
is  remembered  that  any  benefit  to  be  derived  by  plaintiff 
from  such  salary  was  subject,  not  only  to  the  company's 
option  to  terminate  the  employment  at  any  time,  but  also 
to  Murphy^s  option  to  terminate  the  partnership  at  will. 
The  latter  consideration  is,  however,  even  more  cogent  as 
establishing  a  surrender  by  Murphy  of  the  partnership  rights 
for  a  benefit  moving  exclusively  to  himself,  to  the  knowl- 
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edge  of  the  firm  debtor, —  a  fact  which,  in  the  light  of  the 
authorities  cited,  must  be  held  to  render  the  settlement  void 
as  againi^t  plaintiff,  unless  he  concurred  therein. 

We  are  convinced,  therefore,  that  the  conclusion  reached 
by  the  referee  that  the  respondent  railway  company  is  still 
liable  for  the  amount  ascertained  was  correct,  and  that  re- 
fusal to  enter  judgment  accordingly  was  error,  except  as  to 
the  interest  date  adopted  by  the  referee.  Under  the  custom 
and  arrangement  between  the  defendant  company  and 
Murphy  &  Kemington,  there  was  no  time  fixed  for  payment, 
except  as  statements  were  rendered.  The  claim  here  in- 
volved was  not  fully  liquidated,  though,  under  the  weight 
of  authority,  it  was  capable  of  liquidation  by  reference  to 
reasonably  certain  standards  of  value  for  professional  serv- 
ices. Yates  V.  Shepardaorij  39  Wis.  173;  Farr  v,  Semple^  81 
Wis.  230;  Laycock  v.  Parker^  103  Wis.  161,  187.  Interest, 
therefore,  should  not  run  until  a  demand  was  made  "  suf- 
ficiently specific  to  inform  the  debtor  of  the  claim  made,  so 
that  he  can  ascertain  therefrom  the  amount  he  ought  to  pay 
by  application  of  the  standard  above  set  forth."  Laycock 
v.  Parker^  103  Wis.  188.  There  is  no  evidence  of  any  de- 
mand until  this  suit  was  commenced,  itself  constituting  one. 
Interest,  therefore,  should  be  computed  only  from  that  date 
instead  of  January  1, 1896,  the  date  adopted  by  the  referee. 

Upon  the  authority  of  Blewett  v.  Gayfwr^  77  Wis.  378, 
judgment  should  be  entered  against  the  defendant  railway 
company  for  $2,262.50,  with  interest  from  the  commence- 
ment of  this  action,  limited  as  to  collection  and  enforcement, 
however,  to  such  sum  as  plaintiff  is  entitled  to  receive,  as 
between  himself  and  Mxirphy^  fromiihe  assets  of  their  part- 
nership, inclusive  of  such  judgment. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion. 

Babdeen,  J.,  took  no  part. 
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The  following  opinion  was  filed  February  26, 1901: 

Feb  Cukiam.  The  appellant  moves  this  court  for  an 
amendment  of  the  mandate  so  as  to  direct  immediate  entry, 
docket,  and  execution  of  judgment  for  costs,  and  further 
direction  that  the  judgment  to  be  entered  contain  provision 
for  an  accounting  between  plaintiff  and  defendant  Murphy^ 
to  ascertain  the  amount  which  the  former  is  entitled  to  re- 
ceive from  the  assets  of  their  partnership. 

It  is  not  considered  that  any  amendment  of  the  mandate 
is  ndbessary  to  accomplish  the  principal  purpose  of  this 
motion*  Under  that  mandate,  it  is  the  duty  of  the  superior 
court  to  enter  judgment  at  once  for  the  full  amount  of  the 
liability  of  the  defendant  Eastern  Railway  Company  ofMinr 
nesota  to  the  firm  of  Murphy  &  Remington,  as  declared  in 
the  opinion.  The  execution  of  that  judgment  is  entirely 
under  the  control  of  the  court  rendering  it,  and  any  steps  in 
the  way  of  accounting,  on  reference  or  otherwise,  which  may 
be  necessary  to  render  its  enforcement  and  execution  equi- 
table, are  within  the  inherent  power  of  the  superior  court, 
upon  motion.  Stein  v.  Benedict,  83  Wis.  603 ;  Zinc  Carbonate 
Co.  V.  First  Nat.  Bank,  103  Wis.  125 ;  Johnson  v.  Huher,  106 
Wis.  282,  283.  For  this  reason,  the  appellant's  motion  is 
denied. 


Gabbtneb,  Respondent,  vs.  Bues,  Appellant  ~"    '    ~\ 

January  8- February  ie.mx.  ,{}^       I^^O 

(1)  Appeal:  BiU  of  exceptions:  Instructions  to  Jury.  (2-6)  Landlord 
and  tenant:  Invalid  wiHt  of  restitution:  Duty  of  officer:  Unneces- 
sary injury:  Removal  of  goods  to  warehouse:  Constructive  redeUv- 
cry:  Punitory  damages:  Malicious  acts  of  qffixser:  Ratification. 

1.  The  supreme  court  on  appeal  will  not  review  alleged  errors  in  the 
charge  to  the  jury  unless  the  entire  charge  is  incorporated  into  a 
biU  of  exceptions  and  made  a  part  of  the  record  or  referred  to  in 
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si^oh  manner  that  it  may  be  fully  identified.    Detached  portions 
preserved  in  exceptions  will  not  be  considered. 

2,  Where  a  writ  of  restitution,  valid  on  its  face,  is  delivered  to  a  oon« 
stable,  it  becomes  his  duty  to  execute  it  without  inquiry  as  to 
whether  it  will  result  in  inconvenience  or  loss  to  the  parties,  and 
if  he  executes  it  without  knowledge  of  i&  invalidity  it  affords  him 
complete  protection. 

&  In  the  execution  of  a  writ  of  restitution  an  ofScer  is  bound  to  use 
ordinary  care  and  not  do  unnecessary  injury  to  the  property  of  the 
evicted  tenant,  and  if  he  fails  in  that  respect,  both  he  and  his  prin- 
cipal are  liable  therefor. 
.  4.  If  the  evicted  tenant  fails  tiO  take  the  goods  as  they  are  removed,  the 
officer  may  put  them  in  a  storage  warehouse,  and,  if  he  exercises 
reasonable  care  in  the  selection  of  the  warehouse  and  in  the  re- 
moval of  the  goods  thereto,  his  full  duty  has  been  performed. 

6b  After  removal  of  the  goods  to  the  warehouse  in  such  a  case  a  de- 
livery to  the  evicted  tenant  of  the  warehouse  receipt  therefor  is 
equivalent  to  a  delivery  of  the  goods  to  him,  and  his  acceptance 
thereof  restores  him  to  full  dominion  over  them,  so  that  any  loss 
or  depreciation  in  value  occumng  thereafter  cannot  be  recovered 
as  an  element  of  damages  in  an  action  against  the  landlord  for  the 
wrongful  removal. 

0.  Punitory  damages  for  the  wanton  and  malicious  acts  of  the  officer 
who  executed  an  invalid  writ  of  restitution,  whereby  injury  was 
caused  to  the  evicted  tenant  or  his  goods,  are  not  recoverable 
against  the  landlord  unless  he  is  shown  to  have  authorized  or  rati- 
fied such  acta 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Obren  T;  Williams,  Judge.    Seversed. 

The  defendant  owned  a  building  in  the  city  of  Milwaukee 
which  was  occupied  by  plaintiff  as  his  tenant,  and  used  as  a 
boarding  house.  He  commenced -proceedings  for  unlawful 
detainer,  and  secured  a  writ  ot  restitution.  This  writ  was 
put  in  the  hands  of  an  officer,  and  was  executed  by  the  re- 
moval of  plaintiff's  household  goods  from  the  house.  At 
that  time  plaintiff  was  sick  and  unable  to  care  for  the  goods, 
so  the  officer  removed  them  to  a  storage  warehouse,  and  took 
a  receipt  therefor,  which  was  delivered  to  plaintiff.  It  is 
conceded  that  defendant's  proceedings  to  regain  possession 
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were  void  and  afforded  no  justification  for  his  acts.  The 
plaintiff  brought  this  action,  claiming  damages  for  unneces- 
sary injury  to  her  household  goods  during  the  removal,  de- 
preciation during  storage,  and  for  personal  injuries  to  her- 
self.   The  defendant  answered  largely  by  way  of  denial. 

A  special  verdict  was  rendered  to  the  effect  that  defend- 
ant's agent  caused  unnecessary  injury  to  the  goods  during 
removal ;  that  such  damage  wa3  $141.68;  that  the  defend- 
ant ratified  the  removal  of  the  goods  to  the  storage  ware- 
house and  their  detention  there ;  that  their  depreciation  while 
there  was  $1,005.66;  that  the  constable  and  his  assistants 
were  guilty  of  such  carelessness  and  negligence  in  removing 
said  goods  that  plaintiff  suffered  personal  injury ;  that  her 
damages  therefor  were  six  cents;  that  the  constable  and  his 
assistants  acted  in  a  wanton  and  malicious  manner  in  re- 
moving said  goods,  causing  injury  to  plaintiff;  that  the  dam- 
ages by  reason  thereof  were  $1,000.  A  motion  for  a  new 
trial  was  made  and  denied.  The  judgment  was  entered  for 
plaintiff  for  said  several  sums  and  costs.  The  defendant 
brings  this  appeal. 

For  the  appellant  there  were  briefs  by  Ernest  Bruncken, 
attorney,  and  Max  W.  Nohl^  of  counsel,  and  oral  argument 
by  Mr,  Bruncken. 

AdoLph  RuebBchmann^  attorney,  and  Fred  S.  Hunt,  of  coun- 
sel, for  the  respondent. 

Bardeen,  J.  The  respondent  directs  our  attention  to  the 
fact  that  the  judge's  charge  is  not  contained  in  the  bill  of 
exceptions.  This  is  important,  as  many  of  the  assignments 
of  error  ^are  based  upon  alleged  mistakes  of  law  contained 
therein.  Turning  to  the  bill  we  find  the  only  reference  to 
the  charge  to  be  in  the  following  words:  "The  judge  hav- 
ing thereupon  given  the  charge  to  the  jury,  which  charge  is 
a  part  of  the  record  herein,  defendant  excepted  to  a  portion 
of  said  charge  in  manner  and  form  as  follows."    Then  fol- 
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low  the  several  portions  excepted  to.  In  Graves  v.  SlatCy 
12  Wis.  591y  the  rule  was  announced  that,  if  the  record  did 
not  purport  to  contain  all  the  charge,  the  court  would  pre- 
sume that  the  trial  court  did  its  full  duty  and  explained 
the  law  correctly  to  the  jury  in  the  omitted  portions.  Brab- 
bits  V.  C.  dk  N.  W.  E.  Co,  38  Wis.  298.  In  KiUips  v.  Put- 
nam  Ins.  Co,  28  Wis.  472,  it  was  said  that,  in  the  absence 
of  any  instructions  to  the  jury,  the  same  force  and  effect  is 
to  be  given  to  the  verdict  as  would  be  given  to  it  had  the 
court  instructed  them,  and  instracted  them  correctly,  on  the 
law  applicable  to  all  questions  of  fact  involved  in  the  issue. 
In  Grottkau  v.  State,  70  Wis.  462,  no  part  of  the  charge  was 
in  the  record,  and  it  was  said  that  the  court  was  bound  to 
presume  that  the  directions  therein  were  most  favorable  to 
support  the  verdict.    Note,  also,  Bryant,  Code  Pr.  640. 

If  it  is  desired  that  this  court  shall  review  the  judge's 
charge,  the  necessity  of  putting  it  in  the  bill  of  exceptions 
and  making  it  a  part  of  the  record,  or  referring  to  it  in  such 
a  manner  as  that  it  may  be  fully  identified,  is  too  mani- 
fest to  require  discussion.  Detached  portions  preserved  in 
exceptions  are  wholly  inadequate.  It  often  requires  an 
inspection  of  the  entire  charge  to  determine  whether  a 
detached  section  is  or  is  not  erroneous.  The  better  practice 
in  such  cases  is  to  include  the  entire  charge  in  the  bill  of 
exceptions,  and  then  put  it  in  the  case,  with  the  excepted 
portions  either  in  brackets  or  italicised,  so  that  the  court, 
at  a  glance,  can  see  the  criticised  portions  in  connection 
with  their  surroundings. 

The  respondent  also  insists  that  we  cannot  review  the 
evidence  because  the  bill  of  exceptions  is  not  certified  to 
contain  all  the  evidence  given  on  the  trial.  The  certificate 
is  substantially,  in  form,  in  accordance  with  the  require- 
ments of  sec.  2873,  Stats.  1898,  and  must  be  held  sufficient. 
We  are  therefore  at  liberty  to  consider  such  rulings  of  the 
trial  court  as  are  not  dependent  upon  alleged  errors  in  the 
charge. 
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It  will  be  observed  that  the  purpose  of  this  action  is  to 
recover  damages  claimed  to  have  been  sustained  to  the 
plaintifTs  household  goods  bv  reason  of  their  unlawful  re- 
moval from  the  premises  she  had  leased  from  the  defendant. 
The  defendant  instituted  proceedings,  under  the  statute, 
for  unlawful  detainer.  Judgment  was  rendered  in  his  favor, 
and  a  writ  of  restitution,  valid  on  its  face,  was  delivered  to 
the  constable.  It  was  issued  by  a  tribunal  having  jarisdic- 
tion  of  such  matters.  So  far  as  this  case  shows,  neither  the 
defendant  nor  the  officer  had  any  knowledge  that  complete 
jurisdiction  of  the  case  had  not  been  obtained  by  the  magis- 
trate who  issued  the  writ.  This  writ  was  a  complete  pro- 
tection to  the  officer,  and  it  became  his  duty  to  execute  it 
without  inquiry  as  to  whether  it  would  result  in  inconven- 
ience or  loss  to  the  parties.  State  ex  rd,  Chcuppdl  v,  OUeSy 
10  Wis.  101.  In  the  exercise  of  his  duties,  however,  he  was 
bound  to  use  ordinary  care,  and  not  do  unnecessary  injury 
to  the  tenant's  property.  If  he  failed  in  that  respect,  he 
was  liable,  as  was  his  principal,  for  such  injury. 

The  query  arises  as  to  his  duties  in  the  premises  regard- 
ing the  disposition  and  storage  of  the  goods  after  removal. 
It  must  be  conceded  that,  under  the  commands  of  the  writ, 
it  was  his  duty  to  remove  the  tenant  and  her  belongings 
from  the  building,  so  as  to  give  the  owner  complete  domin- 
ion over  it  and  to  restore  him  to  possession.  In  the  per- 
formance of  those  duties,  if  the  tenant  failed  to  take  the 
goods  as  they  were  removed,  it  was  his  duty,  at  most,  to  use 
ordinary  care  for  their  protection;  that  is  to  say,  he  could 
not  put  them  in  the  street  so  as  to  blockade  or  obstruct  it. 
He  could  not  place  them  upon  another's  property  without 
permission,  and  thereby  become  a  trespasser.  He  might  do 
as  was  done  in  this  case, —  obtain  permission  to  put  them  in 
a  storage  warehouse.  If  he  exercised  reasonable  care  in  the 
selection  of  a  place  to  store  them,  and  in  the  removal  thereto, 
his  full  duty  was  performed.    When,  after  the  removal,  he 
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delivered  to  the  tenant  the  warehouse  receipt,  this  was  equiv- 
alent to  a  delivery  of  the  goods  to  her,  and  her  acceptance 
of  it  restored  her  to  full  dominion  over  them.  From  that 
time  on  the  goods  were  at  her  risk.  She  might  have  refused 
to  receive  the  receipt,  and  have  held  the  principal  for  their 
value,  if  the  proceeding  was  unlawful.  She  did  not  do  so. 
She  accepted  and  retained  the  warehouse  receipt,  and  finally 
reclaimed  the  goods  thereunder.  Admitting  that  the  pro- 
ceeding was  unlawful,  it  is  difficult  to  see  how  the  defend- 
ant can  be  held  liable  for  damage  to  the  goods  occurring  in 
the  warehouse,  after  all  dominion  over  them  by  the  officer 
and  defendant  had  ceased,  and  the  plaintiff  had  the  legal 
custody  thereof.  That  she  was  poor  and  sick  was  her  mis- 
fortune. Such  circumstances  have  no  bearing  upon  the  legal 
rights  of  the  parties.  Much  stress  is  laid  in  respondent's 
brief  upon  the  fact  that  plaintiff  was  sick  when  the  officer 
came  to  serve  the  writ.  It  may  have  been  unkind,  indeed, 
to  have  enforced  it  at  that  time,  but  that  fact  is  of  no  legal 
significance.  The  defendant  supposed  that  he  was  proceed- 
ing according  to  forms  of  law.  The  officer  had  no  discretion 
to  exercise.  He  was  bound  by  the  positive  commands  of 
his  writ,  and  was  not  at  liberty  to  wait  for  plaintiff's  recov- 
ery, or  omit  to  serve  it  because,  in  his  opinion  or  the  opinion 
of  some  one  else,  its  execution  would  be  prejudicial  to  the 
comfort  or  convenience  of  the  plaintiff.  Murfree,  Sheriffs, 
§  1025.  In  this  action,  so  far  as  a  recovery  is  sought 
for  the  injury  to  her  goods,  it  must  be  limited  to  such  as 
resulted  thereto  directly  and  proximately  from  the  wrong- 
ful acts  jcom plained  of.  Remote  damages,  or  such  «as  ac- 
crued after  possession  had  been  restored  to  plaintiff,  are  not 
recoverable.  The  allowance  of  a  large  sum  for  damages  for 
depreciation  while  the  goods  were  stored  in  the  warehouse, 
while  plaintiff  had  dominion  over  them,  was  erroneous. 

The  jury  found  that  the  constable  and  his  assistants  acted 
in  a  wanton  and  malicious  manner,  "  thereby  causing  injury 
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to  the  plaintiff  or  her  goods,"  and  assessed  her  damages  at 
the  sum  of  $1,000.  This  sum  was  included  in  the  judgment 
as  a  part  of  her  recovery.  There  is  no  finding  that  such 
acts  were  authorized  or  ratified  by  the  defendant.  Without 
this,  there  can  be  no  recovery  as  and  for  punitory  damages. 
Such  damages  are  given  only  by  way  of  punishing  the  maliq^ 
or  oppression,  and  are  usually  graduated  by  the  intent  of 
the  party  committing  the  wrong.  When  the  action  is  against 
the  principal  for  the  act  of  an  agent,  the  question  of  their 
assessment  cannot  properly  be  submitted  to  the  jury,  un- 
less there  is  evidence  connecting  the  principal  with  such 
intent  on  the  part  of  the  agent.  Milwaukee  <&  M,  R,  Co. 
V.  Finney,  10  Wis.  388;  Craker  v.  (7.  c6  N.  W.  R.  Co,  86 
Wis.  657;  Patry  v.  (7.,  St.  P.,  M.  dk  0.  R.  Co.  77  Wis.  218; 
Mace  V.  Reed,  89  Wis.  440;  Bryan  v.  Adler,  97  Wis.  124. 
The  special  verdict  is  therefore  insufficient  to  support  a 
judgment  for  punitory  damages. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  case  is  remanded 
for  a  new  triaL 


KiLDEBBAND,  Administratrix,  Respondent,  vs.  The  Ameei-  |^      ^^'^J 
CAN  Fine  Aet  Company,  Appellant.  

January  8 —  February  S6, 1901. 

(1»  2)  Appeal:  Review:  Intermediate  order.  (3-9)  Master  and  servant: 
Entire  contract:  Discharge  for  cause:  Recovery  for  part  perform' 
ance. 

1.  If  a  judgment  be  entered  upon  the  verdict  of  a  jury  and  afterwards 
upon  motion  an  order  be  entered  setting  it  aside  and  granting  a 
new  trial  unless  the  party  in  whose  favor  the  same  was  entered 
submits. to  a  specified  reduction  thereof,  and  such  party  does  so 
submit  and  the  judgment  is  perfected  accordingly,  such  order  is 
an  intermediate  order  as  regards  such  perfected  judgment,  and  is 
reviewable  on  appeal  from  such  judgment,  under  sea  8070,  Stats. 
180a 
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&  If  a  party  accept  a  privilege  granted  to  take  judgment,  upon  the 
tbeoiy  that  all  facta  warranting  a  more  favorable  judgment  are 
established  against  him,  he  cannot  thereafter  change  his  attitude 
as  to  the  existence  of  such  facts  for  the  purpose  of  preventing  a 
review  of  any  question  legitimately  arising  thereon  on  an  appeal 
from  such  judgment 

8L  The  rule  that  where  an  employee  under  an  entire  contract  wrong- 
fully terminates  it  he  cannot  recover  thereon,  or  at  all,  for  services 
rendered  up  to  the  time  of  such  termination,  does  not  apply  to  a 
case  where  such  a  contract  has  been  terminated  by  the  employer 
for  causa 

4  The  rule  generally  in  this  country  is  that,  where  a  servant  is  pre- 
vented from  performing  his  contract,  either  from  sickness  or  death 
or  by  reason  of  being  discharged  from  the  master's  service,  whether 
rightfully  or  wrongfully,  he  is  entitled  to  recover  for  the  services 
actuaUy  rendered,  subject  to  the  right  of  a  recoupment  in  case  of 
a  rightful  discharge,  as  hereafter  stated. 

6.  In  an  action  against  an  employer,  by  an  employee  who  has  been  dis- 

charged for  cause,  to  recover  for  services  rendered,  the  employer 
may  recoup  such  damage  as  he  is  legally  entitled  to  by  reason  of 
the  facts  which  rendered  such  discharge  justifiable. 
t.  Though  the  general  rule  is  that  where  a  contract  is  entire  the  con- 
sideration moving  from  each  party  to  the  other  is  entire  and  the 
rights  of  the  parties  reciprocal,  full  performance  by  one  being 
requisite  to  his  claiming  any  benefit  under  the  contract  from  the 
other,  it  admits  of  exceptions,  and  one  of  them  is  that  it  does  not 
apply  to  a  party  failing  to  complete  his  contract  when  prevented 
from  so  doing  by  the  other  party,  regardless  of  the  reason  for  such 
prevention. 

7.  The  circumstance  of  terminating  an  entire  contract  for  labor  bears 

on  the  right  of  one  seeking  compensation  for  part  performance 
thereof,  as  follows: 

(a)  If  one  party  withdraws  by  consent  of  the  other  after  part 
performance  of  such  a  contract,  he  can  recover  thereon  at  the  con- 
tract rate  for  what  he  has  done. 

(b)  If  a  party  to  such  a  contract  be  wrongfully  prevented  by  the 
other  from  rendering  full  performance,  he  can  recover  upon  the 
contract  for  the  services  rendered  prior  to  such  prevention,  and 
his  damages  for  not  being  allowed  to  complete  the  contract,  not 
exceeding  the  full  amount  he  could  have  earned  by  such  perform- 
ance, such  amount,  prima  facie,  being  full  wages  for  the  balance 
of  the  contract  period,  which  may  be  reduced  by  proof  that  wages 
were  or  might  reasonably  have  been  earned  during  such  time. 
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(c)  If,  after  part  performanoe  of  such  a  contract  by  one  party; 
he  is  rightfully  prevented  by  the  other  from  further  performance^ 
he  can  recover  on  the  contract  for  services  ren'dered  up  to  the 
time  of  such  prevention,  subject,  however,  to  such  damages  as  the 
other  party  may  recoup  in  the  action  for  the  former*s  misconduct. 
&  In  an  action  to  recover  for  part  performance  of  a  contract,  of  the 
party  who  has  rightfully  terminated  the  same,  prima  facie  the 
amount  recoverable  is  the  contract  rate  for  services  rendered  up 
to  the  time  of  the  discharge;  and  that  will  prevail  in  the  absence 
of  a  claim  for  damages  properly  pleaded  as  a  counterclaim  and 
established  on  the  trial 
9l  A  person  circumstanced  as  last  above  indicated  must  sue  upon  the 
contract  or  for  damages,  not  upon  a  quantum  meruit,  though  his 
recovery  must  be  upon  that  basis,  it  being  presumed  that  he  earned 
and  is  entitled  to  the  contract  rate  for  the  time  his  services  con- 
tinued, till  the  contrary  is  shown  by  evidence  to  sustain  a  properly 
pleaded  counterclaim. 

[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Fbank  M.  Fish,  Judge.    Affirmed, 

Action  for  damages  for  breach  of  contract.  The  com- 
plaint was  to  the  effect  that  plaintiff  was  duly  authorized  to 
prosecute  the  action  for  the  benefit  of  the  estate  of  Alfred 
L.  Hildebrand,  deceased;  that  about  January  2,  1897,  said 
Hildebrand  and  defendant  made  an  agreement,  whereby 
the  former  bound  himself  to  work  solely  for  the  latter 
for  one  year  from  January  1, 1897,  and  the  defendant,  in 
consideration^  agreed  to  pay  Hildebrand  thereafter  the  sum 
of  $5,000  as  a  yearly  salary,  together  with  his  expenses 
in  the  performance  of  his  duties,  and  to  allow  him  in  addi- 
tion a  compensation  of  ten  per  cent,  on  all  orders  taken 
for  goods  to  be  furnished  by  defendant  in  excess  of  $50,000 
in  value;  that  Hildebrand  faithfully  carried  out  his  part  of 
the  contract  till  wrongfully  discharged  by  defendant,  and 
would  have  continued  to  do  so  to  the  end  of  the  period  of 
his  employment  if  permitted  by  his  employer;  that  June  9, 
1897,  he  was  discharged  without  his  consent,  and  without 
reasonable  cause,  and  to  his  damage  in  the  sum  of  $3,587.54. 
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It  was  stated  in  the  complaint,  by  way  of  particulars,  that 
the  total  suni,paid.to  Hildebrand  by  defendant  was  $2,513.46, 
of  which  $1,101  was  for  expenses,  and  $1,412.46  to  apply 
on  salary. 

The  answer  was  to  the  effect  that  $1,638.46  of  the  pay- 
ments made  to  Hildebrand  was  exclusive  of  expenses  and 
was  applicable  to  salary,  though  as  a  matter  of  fact  nothing 
was  due  on  the  salary  account  till  the  expiration  of  the 
period  of  employment,  and  except  upon  condition  of  full 
performance  of  the  contract  of  employment  on  the  part  of 
Hildebrand  unless  he  was  sooner  discharged  without  cause; 
that  he  was  discharged  at  the  time  alleged  in  the  complaint, 
but  that  it  was  for  an  adequate  cause,  by  reason  of  which 
no  sum  whatever  was  at  any  time  due  him  from  the  defend- 
ant; that  the  cause  of  the  discharge  was  that  Hildebrand 
refused  to. obey  the  reasonable  directions  of  the  defendant, 
that  he  was  dissolute  in  his  habits  and  negligent  in  the  per- 
formance of  his  duties  to  an  intolerable  degree.  The  an- 
swer was  further  to  the  effect  that  Hildebrand  might  have 
obtained  employment  after  his  discharge  and  in  that  way 
prevented  any  damages  accruing  to  him  by  reason  thereof. 
The  answer  also  contained  a  counterclaim  for  money  alleged 
to  have  been  wrongfully  obtained  from  defendant  by  Hilde- 
brand while  in  defendant's  employ  prior  to  January  1, 1897, 
on  the  false  pretense  that  the  same  w.as  due  for  expenses. 
The  amount  of  the  counterclaim  was  $1,900.  Issue  was 
duly  taken  on  the  counterclaim. 

The  evidence  on  the  trial  showed  that  the  contract  of 
hiring  was  made  by  an  acceptance  by  defendant  of  a  writ- 
ten proposition  submitted  to  it  by  Hildebrand,  which  was  as 
follows: 

"Beginning  January  1, 1897, 1  shall  expect  you  to  pay  me 
a  salary  at  the  rate  or  $5,000  per  annum,  and  a  commission 
of  10  per  cent,  on  all  amounts  realized  by  yoi,  in  cash  or  its 
equivalent,  on  orders  or  contracts  secured  oy  me  exceeding 
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$50,000  per  annum.  In  consideration  of  this  I  will  devote 
myself  with  all  energy  to  your  selling  department,  collec- 
tion department,  contested  claims  and  such  other  work  as 
YOU  may  assign  to  me,  serving  your  interests  to  the  very 
best  of  my  ability.  Should  you  not  consider  my  services  an 
equivalent,  nor  wish  to  speculate  for  the  coming  year  to  this 
extent,  I  would  ask  you  to  kindly  notify  me  at  once,  writ- 
ing me  clearly  and  to  the  point  and  without  circumvention." 

At  the  close  of  the  evidence  defendant's  counsel  moved 
the  court  for  a  verdict  in  its  favor,  which  was  denied.  It 
was  then  conceded  by  defendant's  counsel  that  if,  as  a  mat- 
ter of  law,  the  corporation  became  liable  to  Hildebrand  for 
wages  at  the  rate  of  $5,000  per  year  up  to  the  1st  day  of 
June,  1897,  plaintiff  was  entitled  to  recover  the  sum  of 
$517.04.  The  court  ruled  in  plaintiff's  favor  on  that  point, 
and  further  that  she  was  entitled  in  any  event  to  recover 
wages  at  the  rate  of  $5,000  per  year  up  to  the  time  the  de- 
ceased was  discharged,  June  9,  1897,  and  all  that  he  could 
have  earned  thereafter  during  his  term  if  permitted  to  serve 
it  out,  if  the  discharge  was  not  for  a  reasonable  cause.  The 
issue  on  that  subject  was  submitted  to  the  jury  and  they 
found  in  plaintiff's  favor,  assessing  the  total  damages  at 
$3,321.27.  Judgment  was  rendered  accordingly.  There  was 
a  motion  to  set  aside  the  judgment  on  the  exceptions  taken 
on  the  trial  and  because  it  was  contrary  to  the  law  and  the 
evidence.  The  court  decided  on  such  motion  that  the  judg- 
ment should  be  set  aside  and  a  new  trial  granted  on  the 
whole  case,  unless  plaintiff  consented  to  have  such  judgment 
stand  for  $517.04,  that  being  the  amount  necessary,  with 
payments  theretofore  made,  to  compensate  for  Hildebrand's 
services  to  June  1,  1897,  at  the  rate  of  $5,000  per  year. 
Plaintiff  submitted  to  such  condition  and  reduced  the  judg- 
ment accordingly.    From  that  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  hj  Fiebing  <&  KUlileay 
and  oral  argument  by  H.  J.  KiUilea. 

For  the  respondent  there  was  a  brief  by  QuarleSj  Spenee 
<&  QtuirleSy  and  oral  argument  by  TT.  G.  Quarles. 
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Mabshall,  J.  The  assignments  of  error  are  sufficient  to 
raise  the  question  of  whether  the  trial  court  erred  in  order- 
ing judgment  for  plaintiff  for  $517.04.  The  determination 
of  the  court  upon  which  the  judgment  rests  is  spoken  of 
here  as  an  order  for  judgment,  because  that  is  the  effect  of 
such  determination,  though  the  order,  in  form,  was  that  a 
new  trial  be  granted  unless  the  plaintiff  consented  to  reduce 
the  judgment  to  $517.04.  It  is  contended  on  the  part  of 
appellant  that  in  making  such  order  the  court  decided  as  a 
matter  of  law  that  the  discharge  of  Hildebrand  was  justifi- 
able,—  while  it  is  contended  by  respondent's  counsel  that 
the  issue  as  to  whether  the  discharge  was  justifiable  was 
submitted  to  the  jury  and  was  found  in  favor  of  plaintiff; 
that  such  finding  has  not  been  disturbed;  that  the  judgment 
as  finally  perfected  was  in  part  based  thereon;  and  that  no 
motion  was  made  for  a  new  trial  before  judgment,  so  as  to 
present  for  review  here  the  question  of  whether  the  verdict 
is  contrary  to  the  evidence.  Neither  contention  appears  to 
be  borne  out  by  the  record.  The  court  decided  that  the 
judgment  was  wrong  and  could  not  stand.  That  neces- 
sarily involved  a  decision  that  the  verdict  was  erroneous  for 
some  cause.  The  decision  being  general,  it  is  impossible  to 
say  whether  it  was  based  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  or  upon  the  ground  that  some 
error  of  law  had  been  committed  in  neglecting  to  submit 
an  issue  of  fact  that,  if  found  in  appellant's  favor,  might 
have  reduced  the  verdict  to  $517.04.  The  indications  from 
the  record,  however,  are  that  the  decision  of  the  court  was 
based  on  the  idea  that  the  finding  of  the  jury  on  the  issue 
submitted  was  contrary  to  the  clear  preponderance  of  the 
evidence.  The  court  ordered  the  judgment  to  be  set  aside 
and  a  new  trial  granted  unless  the  plaintiff  consented  to  a 
reduction  thereof  to  such  an  amount  as  would  cover  the 
wages  earned  and  unpaid  up  to  the  1st  day  of  June,  1897. 
There  was  no  controversy  as  to  what  that  amount  was,  and 


Wis.]  JANUARY  TEEM,  1901.  177 

Hildebrand  vs.  The  American  Fine  Art  Co. 

no  controversy  as  to  the  facts  upon  which  the  question 
tamed  of  whether  the  contract  was  entire.  Both  were 
questions  of  law,  to  be  determined  by  the  court  from  undis- 
puted evidence,  and  had  been  decided.  The  ruling  as  to 
the  character  of  the  contract  had  been  duly  excepted  to, 
and  such  decision  was  adhered  to  in  making  the  order.  The 
order  was  submitted  to  by  plaintiff,  and  the  judgment  was 
accordingly  reduced.  That  as  effectually  took  the  verdict 
of  the  jury  out  of  the  case  as  a  vacation  of  it. 

The  accepted  option  to  take  judgment,  upon  the  theory 
that  the  controverted  issues  of  fact  were  found  against  ap- 
pellant, precludes  respondent  from  insisting  otherwise  to 
prevent  appellant  from  having  the  ruling  of  the  court,  or- 
dering Guch  judgment  upon  that  theory,  reviewed  by  this 
court.  It  must  be  considered  that  such  issues  have,  in  effect, 
been  determined  against  respondent,  and  that  such  deter- ' 
mination  is  a  verity  in  the  case.  The  judgment  appealed 
from  rests  on  the  order  of  the  court  permitting  it  to  stand  for 
$517.04.  The  order  is  intermediate  the  judgment  as  finally 
perfected.  It  involves  the  merits  and  necessarily  affects 
such  judgment^  and  is  therefore  reviewable  on  this  appeal, 
without  any  exception  thereto.    Sec.  3070,  Stats.  1898. 

The  sole  defense  to  plaintiff's  claim  pleaded  in  the  an- 
swer, that  was  supported  by  evidence  on  the  trial,  and  was 
then  and  is  now  insisted  upon,  is  that  the  contract  of  em- 
ployment was  entire  and  was  terminated  for  cause.  It  is 
claimed  that  the  rule,  that  where  an  employee  wrongfully 
terminates  such  a  contract  he  cannot  recover  upon  it  for 
services  rendered,  applies  to  a  case  where  such  a  contract 
has  been  terminated  by  the  employer  for  cause.  Counsel 
for  respondent  seems  to  concede  that  such  is  the  law.  In 
that  view  it  is  insisted  upon  one  side  that  the  evidence 
shows  conclusively  that  the  contract  was  entire,  and  there- 
fore that  plaintiff  cannot  recover;  and  upon  the  other  that 
it  was  not  entire,  and,  therefore  that  the  judgment  is  right. 
Vol.  109  — 13 
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Whether  the  trial  court  considered  the  turning  point  in  the 
case  to  be  the  one  in  controversy  between  couusel  and  de- 
cided it  in  respondent's  favor,  and  in  that  way  reached  the 
conclusion  embodied  in  the  judgment,  does  not  definitely 
appear. 

Both  counsel  have  misconceived  the  principles  governing 
the  facts  of  this  case.  The  rule  that  an  action  cannot  be 
maintained  by  an  employee  upon  an  entire  contract  without 
first  fully  performing  on  his  part,  does  not  apply  where  such 
performance  is  prevented  by  the  employer,  though  such 
prevention  be  for  cause.  In  the  leading  case  in  this  court 
on  the  scope  of  the  rule  contended  for,  Diefenhack  v.  Stark, 
56  Wis.  462,  468,  it  was  recognized  that  the  rule  does  not 
apply  where  performance  is  prevented  by  act  of  God  or  the 
conduct  of  the  party  charged  with  the  liability.  In  Mechem, 
Agency,  §  635,  it  is  said  that  the  rule  that  no  recovery  can 
be  had  on  an  entire  contract,  without  full  performance,  docs 
not  extend  to  those  cases  where  the  contract  between  the 
employer  and  employee  is  terminated  by  consent  of  the  em- 
ployer. 

In  England  it  appears  that  if  an  employee  is  prevented 
from  carrying  out  his  contract  to  the  end,  because  of  the 
conduct  of  his  employer  in  discharging  him  for  cause,  he 
cannot  recover  for  services  rendered  up  to  the  time  of 
the  discharge.  Smith,  Master  &  S.  (ed.  1885),  pp.  220-222; 
Wood,  Master  <fe  S.  §  129.  But,  generally  speaking,  such  is 
not  the  law  in  this  country.  Wood,  Master  &  S.  §  130;  14 
Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  793,  and  cases  cited ; 
2  Sutherland,  Dam.  (2d  ed.),  1546;  Taylor  v.  Paterson^  9  La. 
Ann.  251;  Lawrence  v.  GuUifer,  38  Me.  532.  The  rule  in 
England  and  this  country  is  thus  stated  by  Wood  on  Mas- 
ter &  Servant,  at  §  84 :  "  If  the  contract  is  for  a  term,  al- 
though the  rate  of  compensation  is  at  so  much  a  day,  week, 
or  month,  yet  if  the  contract  is  silent  as  to  the  time  of  pay- 
ment, it  is  entire  and  indivisible,  and  full  performance  must 
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precede  a  right  of  recovery,"  in  the  absence  of  circum- 
stances showing  that  the  contract  was  not  understood  by 
the  parties  as  entire.  ^'  So  inexorable  has  this  rule  been  re- 
garded in  England  that  it  has  been  held  that  where  a  serv- 
ant hired  for  a  term  dies  before  full  performance,  no  recovery 
could  be  had  by  his  executors  for  the  wages  earned  at  the 
time  of  his  death,  and  the  same  rule  is  held  in  the  case  of  a 
servant  dismissed  for  cause.  But  such  is  not  now  tlie  rule 
m  this  country^  hut  in  all  cases  where  the  servant  is  pre- 
vented from  performing  his  contract,  eithet  by  sickness  or 
death,  or  hy  reason  of  heing  discharged  from  the  service^ 
^u)hether  rightfully  or  not^  he  is  entitled  to  recover  for  the 
services  actually  rendered." 

Circumstances  may  exist  that  will  enable  an  employer, 
who  has  discharged  an  employee  for  cause,  to  defeat,  in 
whole  or  in  part,  any  claim  for  wages  up  to  the  time  of  the 
discharge,  but  the  mere  fact  that  the  contract  is  entire  will 
not  give  him  that  power.  lie  may  recoup  such  damages  as 
are  allowable  to  him  in  such  a  case  under  the  rules  of  law, 
because  of  the  conduct  of  the  employee  rendering  his  dis- 
charge necessary.  But  they  must  be  claimed  in  the  plead- 
ing and  established  on  the  trial.  Mechem,  Agency,  §  619; 
Sutherland,  Dam.,  supra;  Newman  v.  Reagan^  63  Ga.  755. 
The  text  in  Sutherland  is  well  supported  by  the  notes  and 
is  as  follows:  ^'The  general  rule,  when  a  servant  is  dis- 
charged for*  cause,  is  to  allow  him  his  wages  to  the  time  of 
discharge,  subject  to  deductions  for  his  torts  and  deficien- 
cies." No  such  damages  were  claimed  here.  On  the  con- 
trary, as  we  have  seen,  it  was  conceded  on  the  trial  that 
plaintiff  was  entitled  to  the  judgment  rendered,  unless  pre- 
cluded therefrom  by  reason  of  the  contract  of  employment 
being  entire. 

There  is  danger,  as  is  evidenced  by  this  case,  of  confusing 
the  law  applicable  to  a  case  where  an  employee  under  an 
•entire  contract  voluntarily  abandons  it,  and  that  applicable 
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where  such  an  employee  is  prevented  from  carrying  oat  his 
contract  by  the  justifiable  conduct  of  his  employer  in  dis- 
charging him.  In  the  former  case  he  cannot  maintain  an 
action  upon  the  contract  at  all ;  in  the  latter  he  can  maintain 
such  an  action  for  wages  up  to  the  time  of  the  discharge, 
subject,  however,  to  the  right  of  the  employer  to  recoup 
damages. 

What  has  been  said  does  not  militate  at  all  against  the 
general  rule  laid  down  in  Diefenhack  v.  Stark^  56  Wis.  462, 
to  the  effect  that  when  a  contract  is  entire,  the  considera- 
tion moving  from  each  party  to  the  other  is  entire,  and  their 
rights  are  reciprocal,  full  performance  by  one  being  requisite 
to  his  claiming  any  benefit  under  the  contract  from  the 
other.  However,  like  most  general  rules,  it  admits  of  ex- 
ceptions, and  there  are  several  of  them,  one  being  that  which 
is  the  key  to  plaintiff's  right  of  recovery  here,  viz. :  the  con- 
dition precedent,  of  full  performance  by  one  party,  is  waived 
if  the  contract  be  terminated  by  the  other  party,  regardless 
of  whether  it  is  by  bis  mere  consent  or  by  his  rightfully  or 
wrongfully  preventing  such  performance.  The  only  bearing 
tl^e  cause  for  terminating  an  entire  contract  by  one  party 
has  on  the  rights  of  the  other  seeking  compensation  for  what 
he  has  done  under  it,  may  be  stated  as  follows:  If  one  party 
to  a  contract  withdraws  from  it  by  consent  of  the  other 
after  part  performance  thereof,  he  can  recover  for  what  he 
has  done  at  the  contract  rate.  If  a  party  to  anr  entire  con- 
tract, after  part  performance  thereof  by  him,  be  prevented 
by  the  wrongful  conduct  of  the  other  from  rendering  to  such 
other  complete  performance,  he  can  recover  upon  the  con- 
tract for  what  he  has  done,  at  the  contract  rate,  and  his 
damages  for  not  being  allowed  to  f ullj^  perform,  not  exceed- 
ing the  full  amount  he  could  have  earned  by  such  perform- 
ance. If,  after  part  performance  of  such  a,  contract  by  one 
party,  he  is  rightfully  prevented  by  the  other  from  further 
performance,  he  can  recover  on  the  contract  for  the  part 
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performance,  not  exceeding  the  contract  rate,  being  liable 
to  respond  in  damages  to  the  adverse  party  to  the  amount 
of  the  latter^s  legal  damages  caused  by  the  acts  that  justified 
the  termination  of  the  contract. 

The  foregoing  is  in  harmony  with  Walsh  v.  FisJierj  102 
Wis.  172;  WinUer  v.  Racme  W.  dk  C.  Co.  99  Wis.  184;  Dwh^ 
inson  v.  Norwegian  P.  Co,  101  Wis.  157;  and  other  cases  de- 
cided by  this  court.  In  this  class  of  cases  it  is  said  the  basis 
of  recovery  is  the  contract,  though  the  amount  recoverable 
is  by  no  means  absolutely  fixed  thereby.  It  prima  fade 
furnishes  the  standard  from  which  to  compute  the  value  of 
the  claimant's  services,  and  while  the  recovery  cannot  ex- 
ceed the  amount  computable  by  such  standard  it  may  be 
reduced  by  damages  suffered.  The  rule  is  laid  down  in 
Wood,  Master  &  S.,  at  §  130,  thus:  "A  dismissal  for  cause 
before  the  expiration  of  the  term  does  not  operate  as  a  re- 
scission of  the  contract,  so  as  to  enable  the  servant  to  sue 
upon  quantum,  meruit.  He  must  either  sue  upon  the  con- 
tract or  for  damages  for  its  breach,  and  in  either  event  the 
result  of  his  recovery  is  the  contract  price,  subject  to  such 
deductions  as  the  master  is  legally  entitled  to."  That  is  to 
say,  while  the  person  dismissed  from  service  for  cause  can- 
not sue  upon  a  quantum  m^ruit^  his  recovery  must  be  upon 
a  qiiantum  meruit  on  the  contract  basis,  it  being  presumed 
that  he  earned  and  deserves  the  contract  price  for  the  time 
his  services  continued,  till  the  contrary  be  shown  by  evi- 
dence establishing  a  right  to  deductions  therefrom  as  recover- 
able damages.  In  short,  as  said  by  one  of  the  authorities 
above  quoted,  the  discharged  servant  is  entitled  in  any  event 
^^  to  his  wages  to  the  time  of  his  discharge,  but  subject  to 
deductions  for  his  torts  and  deficiencies." 

It  follows  from  the  principles  stated  that  the  judgment 
appealed  from  is  right,  regardless  of  any  question  presented 
in  the  briefs  of  counsel  for  either  side.  Plaintiff's  intestate, 
after  part  performance  of  his  contract  with  appellant,  was 
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for  good  cause  prevented  from  completing  his  term.  Such 
performance,  at  the  contract  rate,  with  interest,  amounted 
to  the  sura  for  which  judgment  was  rendered.  No  damages 
were  claimed  for  the  acts,  of  which  the  intestate  was  guilty, 
that  necessitated  his  discharge.  That  being  the  situation  at 
the  time  the  judgment  was  ordered,  there  was  nothing  be- 
fore the  court  entitling  appellant  to  any  diminution  of  the 
amount^earned  by  the  intestate  at  the  contract  rate. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Johnston,  Bespondent,  vs.  Cha.bles  Abbesoh  Company,  Ap- 
1109       real  pellant. 

January  9  —  February  ftf,  1901, 

(1)  Money  had  and  received:  Recovery  of  insurance  money  from  bailee^ 
(2)  Appeal:  Preeumption  as  to  when  motion  for  new  triai  wa» 
m>ade, 

1.  A  complaint  alleging  that  the  loss  by  fire  on  defendant's  stock,  in- 

cluding plaintiff's  victoria  which  was  in  defendant's  possession 
for  repairs,  had  been  adjusted  by  the  insurer  and  paid  to  the  de- 
fendant, and  that  the  latter  had  refused  to  pay  over  the  share  to 
which  plaintiff  was  entitled,  stated  a  cause  of  action  for  money 
had  and  received ;  and  when  plaintiff's  evidence  showed  that  no- 
claim  for  the  value  of  the  victoria  was  made  to  or  adjusted  by  the 
insurer,  a  nonsuit  should  have  been  granted. 

2.  Where  the  record  recites  that  a  verdict  was  rendered,  and  that 

"  thereupon  the  defendant  moved  for  a  new  trial,"  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  a  showing  to  the  contrary,  that 
the  motion  was  made  at  the  same  term  at  which  the  action  waa 
tried. 

Appea^l  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  Orben  T.  Williams,  Judge.     Reversed. 

The  complaint  alleges:  The  corporate  character  and  busi- 
ness of  defendant.    That  prior  to  April  13,  1898,  plaintiff 
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was  the  owner  of  a  victoria  of  the  value  of  $1,000,  which 
prior  to  said  date  plaintiff  had  placed  in  defendant's  posses- 
sion for  the  purpose  of  repairing  and  storing  the  same.  That 
prior  to  said  date  defendant  had  effected  fire  insurance  and 
held  policies  covering  its  stock  and  vehicles  either  owned 
or  held  by  it  "  in  trust,  or  on  commission,  or  in  storage,  or 
for  repairs  or  sale,*but  not  removed,"  which  covered  said 
victoria.    The  total  amount  of  said  insurance  was  $13,094. 
On  said  date  fire  destroyed  defendant's  stock,  and  damaged 
said  victoria  so  as  to  render  it  wholly  useless.    The  loss  on 
said  stock,  including  said  victoria,  to  the  amount  of  $13,094, 
was  duly  adjusted.    The  total  loss  upon  defendant's  stock 
was  $17,220.25.    After  said  fire,  and  before  adjustment  of 
loss  under  said  policies,  plaintiff  caused  notice  to  be  given 
defendant  and  the  several  insurance  companies  that  she 
claimed  thet  benefit  of  said  insurance  upon  said  victoria,  and 
that  she  was  entitled  to  be  paid  for  all  damages  thereto 
from  said  fire  out  of  the  insurance  money  to  be  paid  under 
said  policies.    She  also  notified  defendant  of  the  damage  to 
her  said  property,  and  demanded  that  defendant  insert  in 
the  proofs  of  loss  her  claim  for  $1,000  for  loss  and  damage 
to  her  property  by  reason  of  said  fire.    That  defendant  has 
collected  the  total  amount  of  said  insurance,  being  the 
amount  of  $13,094,  and  defendant  has  failed  and  refused  to 
pay  plaintiff  her  proportionate  share  of  the  insurance  col- 
lected on  account  of  the  damage  to  said  victoria.    Judg- 
ment for  $760.89  was  demanded  as  her  proportionate  share. 
The  answer  admits  holding  policies  of  insurance,  but  de- 
nies that  said  policies  covered  plaintiff's  victoria  or  any  other 
property,  except  the  interest  of  defendant  for  work  done  in 
the  way  of  repairs;  admits  the  loss  by  fire,  adjustment  of 
loss,  which  did  not  cover  said  victoria,  except  the  sum  of  $30, 
which  was  the  amount  of  repairs  done  on  the  same  by  de- 
fendant, and  that  defendant  had  collected  from  the  com- 
panies by  reason  of  said  loss  the  sum  of  $13,094. 
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Upon  the  trial,  plaintiff  introduced  evidence  as  to  the 
value  of  the  victoria,  and  of  notice  to  defendant  and  the  ad- 
juster of  the  companies  that  she  claimed  a  right  to  the  insur- 
ance moneys  nnder  the  policies  for  the  loss  stated.  She  also 
proved  by  the  adjuster  that  the  claim  for  the  value  of  the 
victoria  was  not  included  in  the  proofs  of  loss.  At  the  close 
of  plaintiff's  case  a  motion  for  nonsuit  was  denied,  and  duly 
excepted  to.  Defendant  introduced  testimony  as  to  its  inten- 
tion only  to  secure  insurance  on  its  interest  in  the  property, 
which  was  afterwards  stricken  out.  A  motion  to  direct  a 
verdict  for  defendant  was  denied.  The  only  question  sub- 
mitted to  the  jury  was  as  to  the  value  of  the  victoria,  which 
was  found  to  bo  $537.  A  motion  for  a  new  trial  was  denied, 
and  judgment  was  entered  for  plaintiff  for  J434.67,  being 
for  what  is  claimed  to  be  defendant's  proportionate  share  of 
the  insurance  money  paid  and  interest.  To  review  this 
judgment,  defendant  has  taken  this  appeal. 

For  the  appellant  there  was  a  brief  \>j  Fiehing  cj6  KilUleay 
and  oral  argument  by  H.  J.  KiUilea. 

For  the  respondent  there  was  a  brief  by  Miller ^  Noyea  <& 
MiUer,  and  oral  argument  by  George  H.  Noyes. 

Babdeen,  jr.  The  facts  stated  in  the  complaint  show  that 
this  is  an  action  for  money  had  and  received.  In  Limited 
I,  A880.  V.  Glendale  1.  Asso.  99  Wis.  54,  this  court  said:  "The 
rule  is  quite  elementary  that,  to  enable  a  person  to  maintain 
an  action  for  money  had  and  received,  it  is  necessary  for 
him  to  establish  that  the  persons  sought  to  be  charged  have 
received  money  belonging  to  him,  or  to  which  he  is  entitled. 
That  is  the  fundamental  fact  upon  which  the  right  of  action 
depends,  ^at.  T,  Co,  v.  Gleason^  77  K.  Y.  400.  The  pur- 
pose of  such  an  action  is  not  to  recover  damages,  but  to 
make  the  party  disgorge,  and  the  recovery  must  necessarily 
be  limited  by  the  party's  enrichment  from  the  alleged  trans- 
action.'*    See,  also.  Woodward  v.  HiU^  6  Wis.  143;  Lawton 
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V.  JBowe,  14  Wis.  246;  Fay  v.  Lovejoy^  20  Wis.  407;  Wells  v. 
Am.  Exp,  Go.  49  Wis.  224;  BleweU  v.  McRae,  88  Wis.  280; 
Huganir  v.  Cotter,  102  Wis.  323. 

The  cause  of  action  stated  proceeds  upon  the  assumption 
that  defendant  has  received  money  for  insurance  upon  the 
plaintiff's  victoria,  which,  in  equity  and  good  conscience,  it 
ought  to  pay  over  to  her.  It  is  alleged  that  the  loss  on  de- 
fendant's stock,  including  plaintiff's  victoria,  was  adjusted 
by  the  insurance  companies  and  has  been  paid  to  defendant, 
and  that  the  latter  has  neglected  and  refused  to  pay  over 
the  share  to  Avhich  plaintiff  is  entitled.  Upon  this  basis, 
when  the  plaintiff  proved  that  no  claim  for  the  value  of  her 
property  was  made  to  or  adjusted  by  the  insurance  com- 
panies, her  cause  of  action  entirely  failed,  and  the  motion 
for  a  nonsuit  ought  to  have  been  granted.  The  only  allega- 
tion of  any  shortcoming  on  the  part  of  defendant  is  a  failure 
to  pay  over  the  money  which  it  is  claimed  it  received  for 
plaintiff's  use.  Having  affirmatively  shown  that  defendant 
had  not  received  any  such  money,  the  defendant  was  abso- 
lutely entitled  to  a  ruling  that  plaintiff's  right  to  recover 
upon  the  allegations  of  her  complaint  did  not  exist.    . 

This  renders  it  unnecessary  to  consider  or  discuss  other 
questions  raised  in  the  briefs  of  counsel,  save  the  one  relat- 
ing to  the  motion  for  a  new  trial.  The  record  shows  that 
the  jury  returned  a  verdict  on  February  6,  1900,  and  then 
says,  "  Thereupon  the  defendant  moved  the  court  for  a  new 
trial,  which  was  denied."  It  is  urged  that  because  it  does 
not  affirmatively  appear  upon  what  grounds  the  motion  was 
based,  or  that  it  was  made  at  the  same  term  at  which  the 
action  was  tried,  no  question  is  presented  to  this  court  as  to 
any  error  sought  to  be  raised  thereby.  We  need  not  repeat 
what  was  said  in  WiUiams  v.  Williams,  102  Wis.  246,  re- 
garding the  practice  in  such  cases.  The  recitation  in  the 
record  of  the  rendition  of  verdict,  and  that  "  thereupon  the 
defendant  moved  for  a  new  trial,"  reasonably  construed. 
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means  that  such  motion  followed  the  verdict  in  the  usual 
succession  of  events,  and  was  seasonably  made.  In  absence 
of  any  showing,  we  cannot  assume  that  it  was  at  a  subse- 
quent term.     On  the  contrary,  we  are  bound  to  presume 

that  it  was  at  the  same  term  at  which  the  action  was  tried. 

« 

Error,  to  be  available,  must  affirmatively  appear. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 
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January  11 -^February  £6, 1901. 

Wills:  Joint  trustees:  Right  to  appeal:  Refusal  of  one  to  join:  Juris- 
diction: Costs:  Termination  of  trust:  Happening  of  contingency: 
Proceedings  by  creditor  to  recujh  income  of  trust  fund:  Parties: 
Distribution  of  estate:  Assignment  by  distributee. 

1.  Testamentary  trustees  who  are  given  a  portion  of  the  testator's  es- 

tate to  hold  and  administer  for  the  benefit  of  persons  in  existence 
and  also  for  the  ultimate  benefit  of  yet  unascertained  persona,  in« 
eluding  unborn  children,  may  appeal  from  an  order  or  judgment 
for  the  distribution  of  said  portion,  even  though  all  the  persons  in 
existence  who  are  beneficially  interested  in  the  conduct  of  the 
trustees  consent  to  such  distribution. 

2.  In  such  a  case  one  of  the  joint  trustees  who  believes  that  the  judg- 

ment deprives  the  trust  estate  of  property  belonging  to  it  has 
power  to  appeal,  notwithstanding  the  refusal  of  his  co-trustee  to 
join  with  him;  and  if  all  parties  in  interest,  including  such  co- 
trustee, are  before  the  appellate  court  it  may  consider  the  merits 
of  the  appeal 

a  The  trustee  so  appealing  acts  in  peril  of  being  denied  reimburse- 
ment of  his  expenses  if  his  appeal  is  not  taken  in  good  faith  and 
upon  reasonable  grounds. 

i.  A  testator,  after  certain  specific  legacies,  gave  the  residuum  of  his 
estate  to  his  executors  in  trust  to  be  invested  and  a  part  of  the  in- 
come paid  to  his  son  during  life.  He  expressly  declared  that  his 
intention  in  making  such  provision  was  to  secure  to  said  son  the 
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neceesaries  of  life,  so  that  said  income  or  estate  could  not  be  in 
anj  way  controlled  or  disposed  of  by  him  or  taken  by  his  credit- 
ors. He  directed  that,  in  case  any  proceedings  should  be  insti- 
tuted for  the  purpose  of  reaching  the  income  so  provided  for  and 
of  diverting  it  from  the  object  intended  by  him,  and  a  decree  or 
judgment  obtained  for  that  purpose,  then  all  payments  from  the 
income  to  the  son  should  cease  and,  if  there  were  no  lawful  issue 
of  the  son  living,  the  trustees  should  distribute  the  property  to 
the  wife  and  a  daughter  of  the  testator.  Held,  that  this  direction, 
even  if  it  were  in  conflict  with  the  declaration  of  the  testator's 
purpose,  would  nevertheless  be  controlling  because  it  is  mandatory 
and  because  it  is  the  later  provision.  It  does  not,  however,  nec- 
essarily conflict  with  such  general  purpose,  but  merely  Implies  a 
limit  thereta 

&  By  a  stipulation  under  which,  after  a  contest,  the  will  was  admitted 
to  probate,  the  said  widow  and  daughter  conveyed  to  the  son  any 
portion  of  the  body  of  the  estate  which  might  come  to  them  in  the 
event  of  the  termination  of  the  trust  as  to  him.  Such  trust  having 
been  terminated  by  the  happening  of  the  specified  contingency, 
hekL,  that  it  was  properly  adjudged  that  said  portion  of  the  trust 
estate  had  passed  to  and  become  vested  in  the  widow  and  daugh- 
ter, and  payment  thereof  to  the  son  was  properly  directed  in  ac- 
cordance with  the  assignment  to  him  contained  in  the  stipulation. 

0.  Before  final  settlement  of  the  estate  a  judgment  creditor  of  the  son 
brought  an  action  for  the  purpose  of  subjecting  the  son's  interest 
in  the  income  of  said  trust  estate  to  the  x>ayment  of  his  judgment, 
and  obtained  a  decree  in  form  to  that  effect.  This  was  not  done 
by  said  creditor  with  the  purpose  of  avoiding  the  provisions  of 
the  will,  but  the  son,  knowing  that  it  would  have  that  effect,  made 
no  resistance  to  the  action.  Held,  that  thereby  the  contingency 
had  happened  upon  which  the  trust  as  to  the  son  was  to  terminate. 
The  judgment  was  one  obtained  *'  for  the  purpose  of  reaching  the 
income,"  within  the  meaning  of  the  will,  although  the  will  itself 
put  the  income  beyond  the  reach  of  such  a  judgment 

7.  The  fact  that  the  trustees  were  not  made  parties  to  such  judg- 
ment does  not  render  it  ineffectual  to  terminate  the  trust  Though 
not  binding  on  the  trustees,  it  was  binding  on  the  son  personally 
and  could  compel  him  under  penalty  for  contempt  to  pay  over  the 
instalments  of  income  as  they  were  received. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugene  S.  Elliott,  Circuit  Judge.     Affirmed. 
The  appeal  is  from  a  judgment  of  the  circuit  court  af* 
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firming,  with  certaiD  modifications,  tlie  order  of  the  county 
•court  for  final  distribution  under  the  will  of  Samuel  D.  Lus- 
combe.  That  will,  which  disposed  of  an  estate  of  $85,000, 
after  certain  specific  bequests  devised  the  residue  of  the 
property  to  the  executors,  David  C.  Green  and  Thomas  J. 
Perelesy  as  trustees  to  collect  rents  and  profits,  convert  into 
money,  and  reinvest  according  to  directions  given ;  to  pay 
therefrom  the  expenses  of  administration  and  certain  spe- 
<;ific  bequests,  some  of  which  are  paid  and  some  lapsed  by 
reason  of  the  nonexistence  of  the  conditions  on  which  they 
were  payable ;  but,  further  "  b,'*  to  set  aside  the  sum  of  $5,500, 
and  pay  the  interest  thereof  to  a  daughter  of  the  testator, 
Nellie  M.  Sanger^  during  the  term  of  her  life;  the  residue 
to  be  invested,  and  ^^  the  net  income  derived  from  such  in- 
vestments shall  be  paid  in  equal  shares  and  semi-annual 
payments,  respectively,  to  my  son,  Rohert  \_Lvscomhe\,  and 
my  said  daughter  iV^eZ/i^  [Sanger]^  during  the  terms  of  their 
respective  lives."  The  foregoing  was  embodied  in  what 
Avas  designated  subdivision  "  f ''  of  paragraph  7  of  the  will. 
The  will  proceeded: 

"  Eighth.  In  the  event  of  the  death  of  my  said  son,  jRoh- 
ert  Lu%comhe^  either  before  or  after  my  decease,  1  give,  de- 
vise, and  bequeath  to  the  lawful  issue,  if  any,  of  the  said 
Rohert  Lusoornhe^  one  half  {^  of  the  residue  of  my  estate 
mentioned  in  subdivision  'f'  of  paragraph  seventh  of  this 
will,  together  with  the  income  then  accumulated  thereon. 
In  the  event  of  the  death  of  ray  said  son,  Robert  Lu8C07nbe^ 
either  before  or  after  my  decease,  without  lawful  issue,  said 
residue,  including  the  unpaid  income  on  all  of  the  same,  my 
said  trustee  shall:  (1)  Set  aside  one  fourth  (^)  part  of  said 
residue  to  be  added  to  the  fund  and  held  in  trust  and  in- 
vested in  first  mortgage  real-estate  securities  for  the  benefit 
of  ray  said  daughter  Isellie  M.  Sanger^  and  the  income  thereof 
paid  to  her  during  the  term  of  her  natural  life,  in  addition 
to  the  income  provided  under  subdivision  *  f '  of  paragraph 
seventh  of  this  will.  (2)  To  pay  one  fourth  (i)  of  said  resi- 
due to  my  said  wife  if  living  at  such  time.  (3)  The  remain- 
der, including  the  part  to  my  wife  in  case  of  her  death,  to 
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be  paid  to  my  said  daughter  Ma/ry  J,  Wright;  she  to  have 
and  to  hold  the  same,  to  her,  her  heirs  and  assigns,  for- 
ever. 

'^  Ninth.  In  the  event  of  the  death  of  my  said  daughter 
Nellie  M.  Sqtifer  either  before  or  after  my  decease,  I  give, 
devise,  and  bequeath  the  said  fifty-five  hundred  (5,500)  dol- 
lars mentioned  in  subdivision  ^  b  ^  of  paragraph  seventh  of 
this  my  will,  the  one-half  (i)  of  the  residue  of  my  estate 
mentioned  in  subdivision  ^  f  of  said  paragraph  seventh,  to- 
gether with  the  income  accumulated  thereon,  and  the  one- 
fourth  (i)  part  set  aside  of  the  share  of  my  said  son,  JSobert 
Luscomie^  in  the  event  of  his  death,  as  provided  for  in  the 
preceding  paragraph  eight,  all  to  be  paid  to  the  lawful  issue 
of  my  said  daughter  ifmie  M.  Sanger^  if  any.  In  the  event 
of  the  death  of  ray  said  daughter  Nellie  M.  Sanger^  either 
before  or  after  my  decease,  without  lawful  issue,  said  resi- 
due, including  the  unpaid  income  on  all  of  the  same,  my 
said  trustee  soall:  (1)  Set  aside  one  fourth  (^)  part  of  said 
residue,  to  be  added  to  the  fund,  and  held  in  trust,  and  in- 
vested in  first  mortgage  real-estate  securities  for  the  benefit 
of  my  said  son,  Robert  Lv^comhe^  and  the  income  thereof  paid 
to  him  during  the  term  of  his  natural  life  in  addition  to  the 
income  provided  under  subdivision  '  f '  of  paragraph  seventh 
of  this  will.  (2)  To  pay  one  fourth  (i)  of  said  residue  to  mv 
said  wife,  if  living  at  such  time.  (3)  The  remainder,  includ- 
ing the  part  to  my  wife  in  case  of  her  death,  to  be  paid  to 
my  said  daughter  Mary  J.  Wright;  she  to  have  and  to  hold 
the  same,  to  her,  her  heirs  and  assigns,  forever. 

"Tenth.  I  hereby  declare  that,  in  making  provision  for 
the  payment  of  the  income  of  the  portion  of  my  estate  hereby 
set  aside  for  my  son,  Robert  Lu%coii}he^  and  my  daughter 
NeUie  M,  Sanger,  it  is  my  design  to  secure  to  them,  and  to 
each  of  them,  the  necessaries  ot  life,  so  that  such  income  or 
estate  cannot  be  assigned,  charged,  pledged,  hypothecated, 
or  in  any  way  or  manner  controlled  or  disposed  of  by  them, 
or  either  of  them,  or  taken  by  their  creditors;  and  for  the 
purpose  of  making  myself  fully  i^nderstood  on  this  point, 
and  to  carry  out  such*^  desi^,  it  is  my  will  that  my  execu- 
tors and  trustees  may,  in  their  discretion,  make  payments 
to  or  for  them,  or  either  of  them,  from  said  net  income,  aa 
provided  for,  or  to  wholly  withhold  the  same,  and  in  case 
any  proceedings  are  instituted  for  the  purpose  of  reaching 
the  income  so  provided  for,  and  of  diverting  it  from  the  ob- 
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ject  intended  by  me,  and  a  decree  or  judgment  obtained  for 
that  purpose,  that  then  from  that  period  all  payments  from 
the  said  income  to  them,  or  either  of  them,  shall  cease,  and 
I  direct  my  executors  and  testamentary  trustees  from  thence- 
forth to  expend  the  said  income  provided  for  in  this  item  of 
my  will,  so  far  as  may  be  necessary  or  requisite,  to  the  edu- 
cation and  maintenance  of  the  lawful  issue  of  them,  or  either 
of  them,  until  such  issue  arrive  at  the  ase  of  twenty-one  years, 
in  which  event  the  said  property  shall  be  by  my  said  execu- 
tors and  trustees  assigned  and  conveyed  to  the  said  issue  in 
the  proportion  and  as  provided  for  for  them  in  paragraphs 
eight  and  nine  of  this  will;  and  in  case  there  is  no  lawful 
issue  of  them,  or  either  of  them,  living,  then  to  distribute  to 
my  daughter  Mary  J.  Wrig/U  and  my  said  wife  and  their 
issue  as  hereinbefore  provided." 

The  will  was  admitted  to  probate  by  stipulation  of  all 
parties  except  the  executors,  after  an  extended  contest,  a 
part  of  which  stipulation  consisted  in  a  conveyance  to  Hob- 
ert  Lu8Gombe  by  the  widow,  Seville  lAiecomhe  (now  Turner)^ 
and  by  Mary  J.  Wright^  of  any  portion  of  the  body  of  the 
trust  residuum  which  might  come  to  them  in  the  event  of 
the  termination  of  said  trust  as  to  Robert^  either  by  adjudi- 
cation of  its  invalidity,  or  by  reason  of  any  judgment  of  any 
kind  against  said  Robert  Thereupon,  before  final  settle- 
ment of  the  estate,  on  March  18,  1899,  one  Goodwin  recov- 
ered a  judgment  against  Robert  Luscombe  in  justice's  courts 
transcripted  the  same  to  the  circuit  court,  issued  execution 
thereon,  which  was  returned  unsatisfied,  and  thereupon  com- 
menced an  action  in  the  superior  court  of  Milwaukee  county 
upon  said  judgment,  for  the  purpose,  as  the  court  found,  of 
^*  subjecting  the  interest  of  Robert  Lu%oombe  in  the  income 
bequeathed  for  him  in  trust  by  said  will  to  the  payment  of 
said  judgment,"  and  recovered  a  decree  or  judgment  in  form 
subjecting  the  said  interest  of  Robert  Lueoombe  to  the  pay- 
ment of  said  Goodwin  judgment  and  costs.  The  court  fur- 
ther found  that  said  judgments  were  entered  upon  a  bona 
Jide  debt,  and  not  with  any  purpose  on  the  part  of  said 
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Goodwin  of  avoiding  the  provisions  of  the  will  of  said  tes< 
tator  for  the  benefit  of  said  Robert^  but  that  said  Robert 
knew  that  said  judgment  would  have  that  effect, ''  and,  while 
not  appearing  in  said  action,  permitted  the  said  judgments 
to  go  against  him,  and  acquiesced  in  them,  by  making  no 
resistance  to  said  actions  and  failing  to  pay  said  demand." 
Neither  of  the  executors  were  parties  to  Goodwin's  actions. 
At  the  time  of  his  father's  death,  Robert  was,  and  at  all 
times  since  has  been,  without  issue,  and  is  now  unmarried, 
being  divorced  from  his  former  wife.  Nellie  Sanger  is  a 
widow  without  children,  and  Mary  J.  Wright  has  two  chil- 
dren. Said  three  persons  are  the  only  children,  and  with 
the  widow,  SeviUe^  are  the  only  heirs  at  law,  of  the  testator. 
It  was  stipulated  that  at  the  time  of  making  the  will,  and 
at  all  times  since,  Robert  was  a  practicing  attorney,  in  no 
wise  dependent  upon  his  father  or  any  other  person,  and 
received  no  pecuniary  assistance  from  his  father,  but  main- 
tained himself  by  his  own  exertions,  and  since  1890  had  been 
a  total  abstainer  from  all  intoxicating  liquors  or  any  form 
of  intoxicants,  which  facts  were  well  known  to  the  testator 
at  and  prior  to  the  time  of  making  his  will ;  that  at  that 
time  Robert  Lvscomhe  was  a  married  man,  but  living  apart 
from  his  wife,  divorce  proceedings  being  contemplated.  His 
wife  demanded  about  $10,000  permanent  alimony,  which 
demand  was  known  to  the  testator,  and  testator  was  insist- 
ent that  said  wife  should  not  have  the  right  to  enforce  any 
olaim  to  any  of  testator's  property  which  might  come  to 
Robert  by  inheritance  from  him,  and  at  and  prior  to  the 
time  of  making  the  will  in  question  asserted  that  this  de- 
mand of  Robertas  wife  was  testator's  controlling  motive  for 
making  the  trust  provisions  in  said  will  relative  to  Robert^ 
which  trust  provisions,  however,  were  made  applicable  to 
all  judgments,  as  therein  described,  so  as  to  comply  with  the 
law,  and  not  specify  any  particular  demand  of  any  partic- 
ular person.     Subsequent  to  testator's  death,  Robert  obtained 


192  SUPREME  COURT  OF  WISCONSIN.         [10& 

In  re  Luscombe'B  WUL 

a  divorce  from  his  wife,  who  has  since  remarried,  so  that 
she  has  no  farther  claim  for  alimony. 

The  circuit  court  held  that  by  the  rendition  of  the  judg- 
ments in  favor  of  Goodwin  arose  the  condition  upon  which 
the  trust  for  the  benefit  of  Robert  beca^le  terminated,  under 
the  tenth  paragraph  of  the  will,  and  that,  he  having  no 
issue,  a  certain  portion  of  the  body  of  said  residuum  passed 
to  and  became  vested  in  Mary  J.  Wright  and  the  widoNV, 
Seville  Zxiscombe  {Turner);  that  their  assignments  thereof 
to  Robert  were  valid  as  between  them,  and  transferred  to 
him  that  to  which  they  thus  became  entitled, — and  accord- 
ingly directed  payment  to  Robert  Luscomhe  of  one  half  of 
the  residue  devised  in  trust,  less  the  specific  $5,500  to  Nellie 
Sanger^  and  the  taking  of  his  receipts  therefor,  as  a  satis- 
faction of  so  much  of  the  share  of  the  estate  assigned  and 
distributed  to  Mary  J.  Wright  and  Seville  J)e  G.  Turner.^ 

From  an  order  of  distribution  substantially  to  this  effect 
in  the  county  court,  both  of  the  trustees  appealed  to  the 
circuit  court.  Upon  the  rendition  of  the  decree  in  the  cir- 
cuit court  the  trustee  Perelee  decided  and  declared  that,  in 
his  opinion,  the  welfare  of  the  estate  did  not  require  further 
appeal  or  litigation,  and  declined  to  join  in  an  appeal,  where- 
upon the  other  trustee,  David  C.  Green^  believing  the  de- 
cree to  do  violence  to  the  will  of  the  testator,  served  notice 
of  appeal  in  his  own  name  upon  all  other  parties  interested 
in  the  estate,  including  his  co-executor  and  trustee,  Pereles, 

For  the  appellant  there  were  briefs  by  Ryan^  Ogden  ifb 
Bottuiriy  and  oral  argument  by  X.  M.  Ogden. 

For  the  respondent  Perdea  there  was  a  brief  by  Charles 
F.  Hunter  and  Guy  D,  Goff;  for  the  respondent  Luscombe 

I  In  the  stipulation  by  whioh  the  will  was  admitted  to  probate  it  was 
provided,  in  substance,  that  the  portion  of  the  trust  residuum  of  which 
the  income  was  to  go  to  Nellie  M.  Sanger  should  be  continued  in  trust 
under  the  terms  provided  in  the  will,  and  that  such  trust  should  be 
confirmed  by  the  final  decree. —  Rep. 
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there  was  a  brief  by  Timlin^  Glicksman-  db  Conway;  and  the 
cause  was  argued  orally  by  Mr.  Hunter  and  Mr.  W.  M. 
Timlin. 

Dodos,  J.  1.  Eespondents  move  to  dismiss'  the  appeal  on 
two  grounds:  first,  that  the  executors,  as  such,  have  no  in- 
terests to  be  affected  by  the  final  order  of  distribution,  and 
are  not  aggrieved  thereby ;  second,  that  one  of  the  co-trust- 
ees or  co-executors  cannot  appeal  alone,  hence  no  jurisdic- 
tion is  conferred  by  his  attempt  to  do  so. 

The  first  ground  of  the  motion  seems  to  be  in  oversight 
of  the  fact  that  the  executors  are  also  trustees,  and  that  the 
appeal  is  in  both  capacities.  As  trustees  they  are  benefi- 
ciaries under  the  will,  to  receive  nearly  one  half  of  the  tes- 
tator's estate,  to  hold  and  administer  the  same  for  the  benefit 
first  of  Rdbtrt  Lvscombe  and  Nellie  M.  Sanger ^  but  also  for 
the  ultimate  benefit  of  yet  unascertained  persons,  including 
unborn  children  of  either  Robert  or  Mrs,  Sanger.  If  the 
judgment  appealed  from  is  wrong,  and  the  corpus  of  the  half 
of  the  trust  estate  is  not  yet  properly  distributable  to  Mrs. 
Turner  and  Mrs.  Wright^  then  it  denies  these  trustees  prop- 
erty which  it  is  their  duty  to  acquire  and  keep, —  for  the 
benefit  of  others,  it  is  true;  but  in  demanding  and  acquir- 
ing it  they  are  the  representatives  of  those  others,  and  both 
entitled  and  bound  to  vindicate  their  rights.  Tyson  v.  Tyson^ 
94  Wis.  225;  Jamison  v.  Adler-Qoldma/ii  Co.  59  Ark.  548.  It 
matters  not  that  all  persons  now  in  existence  who  are  bene- 
ficially interested  in  the  conduct  of  the  trustees  have  con- 
sented that  they  yield  to  the  judgment  of  the  circuit  court. 
Those  officers  still  owe  a  duty  to  possible  unborn  children, 
whose  rights  cannot  be  cut  off  by  consent.  Ruggles  v.Tyson^ 
104  Wis.  500.  That  duty  is  one  of  diligence  to  protect  such 
helpless  ones,  and  for  breach  of  such  duty,  negligence,  or 
laches,  the  trustees  may  in  the  distant  future  be  called  to 
account.  Clearly,  they  and  those  whom  they  represent  are 
Vol*  109— 18 
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deprived  of  property  by  the  decree  appealed  from,  and  are 
aggrieved  if  it  be  wrong. 

Whether  one  of  the  two  co-executors  or  co-trustees  can  ap- 
peal without  the  other  is  a  question  seemingly  undecided, — 
at  least,  no  direct  authority  is  cited  by  either  party,  nor 
has  extended  research  on  our  part  disclosed  any.  Kespond- 
ents'  counsel  presents,  as  analogous,  the  rule  with  reference 
to  writs  of  error  to  review  joint  judgments.  If  analogy  ex- 
ists between  appeal  and  writ  of  error,  it  is  fatal  to  this 
ground  of  motion;  for  the  rule  requiring  joinder  of  all  those 
against  whom  the  alleged  erroneou$  judgment  stands  is  one 
of  practice  merely,  and  does  not  go  to  the  jurisdiction  nor 
to  the  power  of  one  to  institute  the  proceeding,  so  far  at 
least  but  that  the  court  has  control  of  the  subject  by  sever- 
ance or  by  amendment.  Harrington  v.  RohertSy  7  Ga.  510; 
Ha/rdee  v.  Wilson^  146  U.  S.  179.  And  the  objection  is  one 
which,  unless  promptly  made  by  motion  to  quash  or  dismiss 
the  writ,  will  ordinarily  not  be  considered.  Hiiebschmann 
V.  Cotzhav^en^  107  "Wis.  64.  Upon  the  rule  of  this  case  a 
motion  to  dismiss  even  a  writ  of  error  would  probably  bo 
overruled  under  the  circumstances  of  the  motion  under  con- 
sideration, which  was  not  presented  until  the  case  was' 
reached  for  argument. 

"VVe  do  not,  however,  discover  much  analogy  between  the 
question  of  joinder  in  writ  of  error  of  all  joint  judgment 
defendants,  and  that  of  the  power  of  one  of  two  joint  trust- 
ees to  arouse  our  jurisdiction  by  a  statutory  appeal.  The 
former  is  a  question  of  practice  in  a  new  suit,  originally  in- 
stituted in  this  court  by  a  common-law  writ.  The  latter 
must  be  answered  from  consideration  of  the  powers  of  joint 
executors  and  trustees  generally,  and  from  the  statutes  pre- 
scribing our  jurisdiction,  and  the  method  of  invoking  it  by 
appeal, —  a  proceeding  in  the  original  suit.  Northwestern 
M.  Z.  Ina.  Co.  v.  Park  Hotel  Co,  37  Wis.  125, 131.  Address- 
ing ourselves  to  the  latter  consideration,  it  seems  to  be  pretty 
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well  settled  that  statutory  appeals  are  not  subject  to  the  rule 
of  joinder  which  controls  writs  of  error,  and  if  the  only  ob- 
jection here  were  failure  to  join  as  appellants  all  of  the  joint 
judgment  defendants,  independently  of  their  co-trusteeship, 
we  should  have  little  hesitation  in  overruling  it.  Mattiaon 
V.  Jones^  9  How.  Pr.  162;  People  ex  rd,  Keal  v.  Wayne  Cir" 
cuit  Judffey  36  Mich.  331 ;  Northwestern  M.  L.  Ins.  Co,  v. 
Park  Ilotd  Go.  37  Wis.  125,  133;  Eunter  v.  Boaworth,  43 
Wis.  583,  590;  Hardee  v.  Wilson,  146  U.  S.  179. 

Turning  then  to  an  examination  of  the  power  of  9ne  of 
several  joint  trustees  or  executors,  the  underlying  and  gen- 
eral principle  is  that  the  trust  is  imposed  on  all  jointly ;  that 
all  together  constitute  but  one  collective  person  for  the  pur- 
pose of  executing  it;  and,  as  a  corollary,  that  the  act  of  any 
of  them,  less  than  all,  is  not  the  completed  act  of  that  col- 
lective person  and  is  ineffectual.  1  Perry,  Trusts,  §  411. 
The  application  of  this  principle  to  its  full  extent  is  not  uni- 
versal. 1  Perry,  Trusts,  §  411  et  seq.\  2  Woerner,  Adminis- 
tration, §M6  et  seq,]  Weir  v.  Mosher,  19  Wis.  311,  316.  In 
the  main,  however,  any  substantial  affirmative  act — such, 
for  illustration,  as  the  conveyance  of  property — requires  the 
joint  action  of  all  in  order  to  have  any  validity.  The  appli- 
cation of  this  rule  is  comparatively  easy  to  affirmative  acts, 
omission  of  which  would  work  no  change  in  the  property  or 
estate,  but  becomes  difficult  when  considering  certain  acts, 
omission  of  which  has  quite  as  direct  effect  as  would  the  act 
itself.  Among  these  latter  fall  the  bringing  of  suits  to  re- 
cover or  conserve  property.  Omission  to  sue  may  defeat  a 
just  claim,  either  by  suffering  the  bar  of  limitation  statutes 
or  by  insolvency  of  a  debtor.  It  may  effect  the  practical 
surrender  or  transfer  of  property.  Thus  it  is  apparent  that 
the  literal  application  of  the  rule  to  such  cases  may  work 
the  exact  converse  of  its  intention;  for  thereby  one  trustee, 
by  refusing  to  act,  might  in  practical  effect  accomplish  re- 
lease of  a  debt  or  conveyance  of  property  without  the  con- 
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sent  of  his  co-trustee.  It  is  not  sarprising,  therefore,  that 
courts,  while  recognizing  the  rule  of  practice  that  joint 
trustees  must  join  as  plaintiffs,  have  also  recognized  the  ne- 
cessity that  one  trustee  may  invoke  the  aid  of  courts  for  pro- 
tection of  the  trust  estate,  although  his  co-trustee  refuse  to 
join  with  him.  Trustees  are  under  the  control  of  courts  of 
equity,  and  it  would  be  strange  indeed  if  such  courts  could 
not  protect  against  devastavit  by  the  laches  of  one  of  several 
joint  trustees.  The  ability  of  one  to  move  alone  under  such 
circumstances  is  essential,  not  only  to  protect  the  estate,  but 
also  to  protect  himself  from  liability  which  might  otherwise 
fall  on  him  if  valuable  rights  were  lost  through  inaction 
when  action  is  a  duty.  Crane  v.  Heani^  26  N.  J.  Eq.  381. 
All  of  the  following  authorities  decide  or  recognize  the  pos- 
sibility of  one  trustee  arousing  the  jurisdiction  of  courts  in 
some  form  when  he  differs  from  a  co-trustee  as  to  the  proper 
course:  Perry,  Trusts,  §§  411,  417;  BocJces  v.  Hathom^  78 
N.  Y.  222;  T/iatcher  v,  Gandee,  4  Abb.  Dec.  387,  391;  Portia 
V.  Creaghy  4  Port.  (Ala.),  332,  343 ;  lieno'^s  Eaa^rB  v.  Davis,  4 
Hen.  &  M.  283,  288;  Todd  v.  Daniel,  16  Pet.  521;  Weetjen 
V.  Vihhard,  5  Hun,  265,  267. 

Among  these  citations  are  cases  insisting  upoa  the  neces- 
sity of  joinder  of  all  trustees  as  a  rule  of  practice,  but  recog- 
nizing that  such  rule  does  not  deny  the  power  of  one  to 
arouse  the  jurisdiction  of  the  court,  either  by  action  in  the 
name  of  all  without  their  consent,  or  by  suing  alone,  in  which 
case  the  defect  of  parties  may  be  cared  by  amendment. 
Our  statute  (sec.  2604,  Stats.  1898)  provides  a  method  of 
avoiding  that  rule  of  practice,  and  a  substitute  for  the  an- 
cient procedure  by  summons  and  severance,  in  the  simple 
expedient  in  all  actions  of  making  defendants  of  those  in 
joint  interest  who  refuse  to  join  as  plaintiffs. 

It  seems  certain,  therefore,  both  on  reason  and  authority, 
that  one  joint  trustee  is  not  without  power  to  invoke  the 
aid  of  courts  for  protection  or  recovery  of  the  estate,  when, 
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in  his  judgment,  neglect  to  do  so  would  be  a  breach  of  duty. 
Of  course,  in  such  case  he  must,  as  matter  of  practice,  excuse 
the  nonjoinder  of  his  co-trustee,  and.  bring  him  before  the 
court  as  a  defendant.  Equally  of  course,  he  acts  in  peril  of 
being  denied  reimbursement  of  his  expenses  if  he  litigates 
not  in  good  faith,  or  without  grounds  to  reasonably  justify 
his  judgment;  but  neither  of  these  considerations  goes  to 
his  power,  nor  to  the  power  or  jurisdiction  of  the  court. 

With  this  view  as  to  the  power  of  one  joint  trustee  to 
originate  litigation,  we  cannot  doubt  his  power  to  invoke 
the  appellate  jurisdiction  of  this  court  under  like  limitations. 
An  appeal  is  certainly  no  more  extreme  an  act  than  the 
original  commencement  of  action,  even  if  we  look  upon  it 
as  the  equivalent  of  writ  of  error,  as  some  courts  seem  to. 
In  this  court,  it  has  been  said  that  appeal  is  but  one  step  in 
a  suit  towards  the  final  adjudication  which  the  law  has  pro- 
vided for.  Northwestern  M.  Z.  Ins.  Co,  v.  jPark  Hotel  Go, 
37  Wis.  131.  If  this  view  be  adopted,  the  power  of  the  single 
trustee  would  seem  all  the  more  obvious. 

We  conclude,  therefore,  that  if  the  appellant,  in  good 
faith  and  on  reasonable  grounds,  believed  that  the  decree 
of  the  circuit  court  deprived  the  trust  estate  of  property 
belonging  to  it,  he  had  the  power  to  appeal,  notwithstand- 
ing the  contrary  opinion  of  his  co-trustee,  and  that  all  parties 
in  interest,  including  such  co-trustee,  being  before  this  court, 
we  have  jurisdiction  to  consider  the  merits  of  the  appeal, 
and  that  the  motion  to  dismiss  must  be  denied. 

2.  As  appellant's  counsel  forcibly  suggests,  the  decree  be- 
fore us  presents  at  first  glance  the  appearance  of  awarding 
Robert  Luscombe  the  entire  corpus  of  an  estate  which  the 
testator  clearly  intended  not  to  give  him,  but  to  tie  up  in 
the  hands  of  trustees  so  that  Robert  should  receive  only  the 
income.  That  appearance  is,  however,  deceptive,  and  dis- 
appears upon  any  more  than  the  most  superficial  examina- 
tion.   Absolutely  nothing  is  awarded  Robert  under  the  will 
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or  by  way  of  gift  from  his  father.  The  corpus  of  the  trnst 
estate  is  by  the  final  order  assigned  and  distributed  to  the 
widow,  Seville,  and  to  Mary  J.  Wright^  to  whom,  as  is  entirely 
obvious,  the  testator  intended  to  give  it  upon  a  certain  con- 
tingency. The  fact  that  they  have  assigned  it  to  Robert,  as 
a  method  of  making  a  gift  from  themselves  to  him,  can  no 
more  be  said  to  thwart  the  will  than  if  the  widow  had  chosen 
to  give  him,  by  assignment,  a  part  of  her  $36,000  legacy, — 
no  more,  indeed,  than  if  both  the  widow  and  Mrs,  Wright 
had  received  payment  direct  to  themselves,  and  presented 
Robert  with  their  checks  for  the  amount.  "We  must  there- 
fore dismiss  the  consideration  that  he  by  their  bounty  re- 
ceives the  actual  payment  from  the  executors,  and  consider 
the  situation  as  if  the  decree  not  only  assigned  this  disputed 
share  to  Mrs.  Turner  and  Mr%.  Wright,  but  ordered  it  paid 
to  them  as  well,  and  as  if  they  were  the  respondents  con- 
tending for  it  here. 

Passing  then  to  a  consideration  of  their  rights  under  the 
will,  we  are  confronted  with  the  direct  and  positive  com- 
mand: "  In  case  any  proceedings  are  instituted  for  the  pur- 
pose of  reaching  the  income  so  provided  for,  and  of  divert- 
ing it  from  the  object  intended  by  me,  and  a  decree  or 
judgment  obtained  for  that  purpose,  that  then  from  that 
period  all  payments  from  the  said  income  to  them  {Robert 
and  NeUie\  or  either  of  them,  shall  cease;  and  I  direct  my 
executors  and  testamentary  trustees,  ...  in  case  there 
is  no  lawful  issue  of  them  [Robert  or  N'ellie\  or  either  of 
them,  living,  then  to  distribute  to  my  daughter  Mary  J, 
Wright  and  my  said  wife  and  their  issue  as  hereinbefore 
provided."  This  behest  is  mandatory,  and  quite  as  unam- 
biguous as  is  the  declaration  of  a  purpose  and  design  to 
provide  for  either  Robert  or  Nellie  the  necessaries  of  life 
without  subjecting  either  the  estate  or  income  to  their  con- 
trol. It  cannot  be  ignored.  If  it  is  in  conflict  with  the 
declaration  of  design,  it  must  dominate  both  because  it  ia 
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mandatory  and  because  it  is  the  later  provision.  Cassoday, 
Wilis,  §  683.  But  it  does  not  necessarily  conflict  with  such 
general  design,  bat  merely  implies  a  limit  thereto.  Such 
direction  may  indicate  either  that  the  testator  considered 
such  design  hopeless  or  impossible  of  accomplishment  in 
favor  of  a  cestui  que  trust  subject  to  such  a  judgment. 
Hopeless,  because  after  money  reached  his  hands  it  could 
not  have  full  efficiency  in  providing  necessaries  of  life  to 
one  embarrassed  by  attacks  or  harassed  by  solicitations  of 
creditors,  to  whom  portions  of  the  testator's  bounty  would 
probably  be  diverted.  Impossible,  because,  as  testator  may 
have  believed  or  been  advised,  such  a  judgment  creditor 
could  reach  and  absorb  the  trust  property  or  income  unless 
such  cesser  and  bequest  over  were  provided  for  in  the  will. 
Whether  or  not  such  belief,  if  it  existed,  was  well  founded, 
we  need  not  decide.  It  was  by  no  means  unsupported  by 
respectable  authority.  Bra^nhaU  v,  Ferris^  14  N.  Y.  41; 
Bull  V.  EerUucky  Nat,  BanJc^  90  Ky.  452;  Perry,  Trusts, 
§  388;  and  Bridge  v.  Ward,  35  Wis.  687.  These  inight 
well  justify  the  extreme  precaution,  although,  as  appel- 
lant's counsel  forcibly  argues,  there  is  a  considerable 
weight  of  authority  to  the  contrary,  as  cited  to  us  by  ap- 
pellant. Nicfiols  V.  Eaton,  91  U.  S.  716;  Garland  v.  Oar- 
land,  87  Va.  758 ;  Nickdl  v.  Ilandly,  10  Grat.  336 ;  EolerU 
V.  Stevens,  84  Me.  325;  Broadway  Nat  Bank  v.  Adams,  133 
Mass.  170;  HaU  v.  WiUiains,  120  Mass.  344, —  the  rule  of 
which  had  not,  however,  been  adopted  in  Wisconsin. 

Whatever  may  have  been  the  testator's  motive,  however,  it 
was  clearly  his  purpose  that  Robert  Licscomle  should  enjoy 
the  income  of  one  half  of  the  trust  estate  only  until  the 
happening  of  the  contingency  defined  above,  and  that  upon 
that  contingency,  he  being  without  issue,  the  widow  and 
Mary  J.  Wrigkt  should  receive  the  corpus  of  the  estate.  It 
remains,  then,  to  ascertain  whether  the  record  discloses  that 
the  specified  contingency  has  occurred. 
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It  appears  —  indeed,  is  found  by  the  coart  without  excep- 
tion —  that,  upon  recovery  of  a  judgment  at  law  and  return 
of  unsatisfied  execution,  action  was  commenced  by  Good- 
win "for  the  purpose  of  subjecting  the  interest  of  Bdbert  in 
the  income  bequeathed  for  him  in  trust  by  said  will  to  the 
payment  of  said  judgment,  and  that  in  the  action  last  men- 
tioned a  decree  or  judgment  was  entered  in  form  subject- 
ing the  said  interest  of  Robert  Lvscomhe  to  the  payment  of 
said  Goodwin  judgment."  This  would  seem  at  first  glance 
so  direct  an  affirmative  answer  to  the  question  as  not  to 
leave  room  for  discussion,  but  appellant  with  much  force 
insists  to  the  contrary.  He  urges,  first,  that  the  proceeding 
and  judgment  taken  and  recovered  by  Goodwin,  as  matter 
of  law,  cannot  have  been  for  the  purpose  of  reaching  and 
diverting  the  income  of  the  trust  estate,  within  the  meaning 
of  the  will,  because  it  could  not  have  that  effect,  since  the 
will  itself  puts  botb  estate  and  income  beyond  the  reach  of 
such  proceeding  and  judgment.  This  reasoning  is  faulty, 
in  that  it  deprives  this  clause  of  the  will  of  all  significance. 
It  attributes  to  the  testator  the  absurdity  of  providing  a 
limitation  over  upon  a  contingency  which  he  by  the  same 
will  makes  impossible.  Certainly  when  the  testator  de- 
scribed the  class  of  judgments  upon  recovery  of  which  im- 
portant rights  were  to  vest,  he  intended  to  describe  such  as 
might  exist,  and  might  exist,  too,  without  having  the  effect 
to  divert  any  of  the  estate  or  income  to  the  judgment  cred- 
itor,—  a  result  guarded  against  with  the  utmost  precaution. 
He  did  not  make  the  limitation  over  depend  on  recovery  of 
a  judgment  which  might  or  would  reach  and  divert  the  in- 
come, but  of  one  having  such  purpose.  The  judgment  in 
favor  of  Goodwin  goes  as  far  in  that  direction  as  any  judg- 
ment can.  It,  in  form,  subjects  that  income  which  the  will 
gives  lidbert  to  the  payment  of  the  Goodwin  judgment.  It 
evinces  the  purpose  and  exhausts  the  ability  of  both  the 
plaintiff  therein  and  the  court  rendering  it  to  reach  that 
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income.  If  it  fails,  that  result  comes  from  the  withdrawal 
of  the  income  and  the  estate  from  its  reach,  and  from  Iiol>- 
erCs  reach  as  well,  not  from  any  want  of  purpose  on  Good- 
win's part.  We  can  entertain  no  doubt  that  it  is  of  the 
class  of  judgments  contemplated  by  the  testator  and  de- 
scribed by  him. 

A  further  contention  that  this  particular  judgment,  as 
matter  of  law,  cannot  be  recognized  as  having  a  purpose  to 
reach  and  divert  the  income,  rests  upon  the  premise  that  it 
cannot  effectuate  that  result  in  the  absence  of  the  trustees 
as  parties  to  it.  That  premise,  however,  is  unsound.  It  may 
be  conceded  that  no  decree  could  be  effectual  to  control  the 
conduct  of  the  trustees,  nor  the  estate  or  income  while  in 
their  hands,  unless  they  were  made  parties.  Such  are  the 
cases  cited  by  appellant.  G*Ilara  v.  MacConnMy  93  U.  S. 
150;  McArthur  v.  Scoitj  113  U.  S.  840.  But  such  judgment 
or  decree  is  binding  personally  on  Rohert  and  can  compel 
him,  under  penalty  for  contempt,  to  hand  over  the  semi- 
annual instalments  of  income  the  moment  he  receives  them; 
thus,  in  practical  effect,  reaching  that  income  and  diverting 
it  from  Bdbert^s  support  to  the  payment  of  Goodwin's  judg- 
ment. The  nonjoinder  of  the  trustees  is,  however,  one  of 
several  very  significant  evidentiary  facts  bearing  on  the 
purpose  which  Goodwin  actually  had  in  the  proceedings 
prosecuted  by  him.  That  omission,  when  joined  with  the 
consideration  that  Robert^  apparently  without  necessity, 
suffered  judgment  and  supplementary  creditor's  suit  on  so 
trifling  a  claim  (less  than  $200),  and  that  those  acts  did  not 
occur  till  after  his  arrangement  with  the  widow  and  M7*s. 
Winght  assuring  him  benefits  upon  the  termination  of  the 
trust,  might  well  arouse  suspicion,  if  not  justify  belief,  that 
the  whole  proceeding  was  collusive  between  him  and  Good- 
win, and  not  in  good  faith  for  the  purpose  of  reaching  and 
diverting  the  trust  income  to  Goodwin's  judgment.  That 
question,  however,  is  not  open  on  this  appeal,  since  the  pur- 
pose of  the  proceeding  is  established  by  a  finding  of  the 
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circuit  court  to  which  there  is  no  exception,  and  which 
therefore  must  conclude  us  as  to  the  question  of  fact 

The  views  thus  expressed  sufBcientlj  indicate  the  conclu- 
sion we  must  reach,  namely,  that  the  contingency  was  pre- 
sented upon  which  the  limitation  ovet  to  Mrs.  Turner  and 
Mrs.  Wriffht  was  to  take  effect.  That  conclusion  supports^ 
in  general,  the  decision  and  judgment  of  the  court  below. 
Whether  all  the  details  of  that  judgment  are  strictly  cor* 
rect,  we  need  not  consider,  for  it  is  assailed  only  in  its  gen- 
eral scope,  and,  as  we  concur  with  it  in  that  respect,  we  must 
aiiirm  it. 

We  see  no  reason  to  doubt  the  good  faith  of  the  appellant 
executor  and  trustee  in  seeking  the  opinion  of  this  court 
before  surrendering  so  large  a  portion  of  the  estate  intrusted 
to  him ;  hence  the  statutory  costs  of  both  parties  in  this 
court  are  ordered  paid  out  of  the  estate. 

By  the  Court. — Judgment  affirmed. 


The   State  ex  bel.    Wheeler,   Respondent,  vs.   Nobles^ 

Appellant. 

January  11— February  S6^  1901. 

School  district  treasurer:  Resignation:  Vacating  office:  Cannot  be  clerhr 

Statutes  construed. 

1  Although  seca  961, 962,  Stata  1898,  if  unaffected  by  other  provisions^ 
would  seem  to  permit  a  school  district  treasurer  to  resign  at  will 
and  thus  create  a  yacancy  in  the  office,  yet  the  specifio  provision 
of  sec.  443  that  "  he  shall  hold  office  until  his  successor  be  elected 
or  appointed  and  qualified  as  herein  provided  '*  must  govern ;  and 
he  cannot  vacate  his  office,  therefore,  either  by  abandonment,  ac* 
ceptance  of  an  incompatible  office,  or  resignation. 

2.  Under  sec.  443,  Stata  1898,  providing  that  the  clerk  of  a  school  dis- 
trict shall  not  hold  the  office  of  treasurer,  a  treasurer  cannot,  by 
attempting  to  resign  and  by  accepting  the  office  of  clerk,  become 
eligible  to  the  latter  office  until  his  successor  as  treasurer  has  been 
chosen  and  has  qualified. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau* 
kee  county:  J.  0.  Lud wig,. Judge.    Heversed. 

Quo  warranto  io  try  title  to  the  office  of  school  district 
clerk  of  district  No.  11  of  the  town  of  Wauwatosa.  The 
case  was  tried  by  the  court  without  a  jury.  Findings  of 
fact  were  made  which  are  not  challenged.  Briefly  stated, 
they  are  as  follows: 

Relator  and  defendant  are  qualified  electors  of  said  school 
district.  Belator  was  treasurer,  his  term  of  office  expiring 
on  the  first  Monday  of  July,  1900.  A  meeting  of  the  elect- 
ors was  held  July  3, 1899.  Part  of  the  business  was  the 
election  of  a  clerk.  A  majority  of  the  votes  were  cast  for 
relator.  He  thereupon  presented  his  resignation  to  the  elect- 
ors, and  by  a  unanimous  vote  it  was  accepted.  He  then  de- 
clared his  acceptance  of  the  office  of  clerk.  Thereupon  the 
electors  elected  defendant  treasurer.  Belator  then  received 
the  records  and  books  from  the  former  clerk,  and  afterwards 
took  the  school  census,  and  executed  the  office  of  clerk  until 
ousted  by  defendant.  The  defendant  refused  to  qualify  as 
treasurer,  and  no  person  has  been  elected  or  appointed  to 
that  office.  Eelator  has  continued  to  hold  the  moneys  of 
the  district,  but  has  refused  to  act  as  treasurer.  On  July  17th 
the  town  clerk,  believing  there  was  a  vacancy  in  the  office 
of  district  clerk,  duly  appointed  the  defendant  to  that  posi- 
tion. Acting  under  such  appointment  the  defendant,  about 
July  28, 1899,  assumed  the  office  of  clerk,  and  has  since  ex-* 
eluded  the  relator  therefrom. 

As  conclusions  of  law  the  court  found  that  relator,  having 
publicly  resigned  his  office  of  treasurer  and  accepted  that  of 
clerk,  his  former  office  became  vacant,  and  he  thereby  be- 
came and  was  eligible  to  the  office  of  clerk  and  entitled  to 
the  same;  that  the  defendant  unlawfully  intruded  into  said 
office,  and  should  be  ousted  therefrom;  that  relator  was  en- 
titled to  bis  costs.  Judgment  of  ouster  was  duly  entered. 
The  defendant  insists  that  the  relation  fails  to  state  facts 
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saflScient  to  entitle  the  relator  to  relief,  and  challenges  the 
correctness  of  the  conclusions  of  law  on  the  groand  that 
relator  could  not  resign  to  a  meeting  of  the  electors,  and 
could  not  abandon  his  office  to  become  eligible  to  the  office 
of  clerk  until  his  successor  had  been  elected  or  appointed 
and  had  qualified.  The  defendant  seeks  to  review  the  judg- 
ment of  ouster  by  this  appeal. 

For  the  appellant  there  was  a  brief  by  Wheeler  cfe  Perry ^ 
and  oral  argument  by  G.  B,  Perry. 

For  the  respondent  there  was  a  brief  by  Roemer  <&  Aarona, 
and  oral  argument  by  J.  R.  Roemer. 

Bardeen,  J.  Eelator's  attempt  to  resign  his  office  by 
tendering  his  resignation  to  the  electors  of  the  district  at 
the  annual  meeting  was  ineffectual.  His  term  of  office  con- 
tinued until  a  year  thereafter.  To  vacate  his  office  by  res- 
ignation, he  must  follow  the  plan  laid  out  by  the  statute. 
Sec.  961,  Stats.  1898,  provides  that  the  resignation  of  a 
school  district  officer  shall  be  made  to  the  district  board. 
Such  officers  cannot  resign  in  any  other  way. 

But  it  is  said  that  he  has  vacated  and  abandoned  his  office; 
that  his  attempt  to  resign  and  his  public  acceptance  of  the 
office  of  clerk  completely  terminated  his  tenure  of  office  as 
treasurer,  so  that  he  became  eligible  to  the  office  of  clerk, 
notwithstanding  the  provision  in  sec.  443  that  ^'  neither  the 
director,  clerk,  nor  teacher  shall  hold  the  office  of  treasurer 
of  his  own  district."  There  can  be  no  doubt  about  the  gen- 
eral proposition  that  he  who,  while  occupying  one  office, 
accepts  another  incompatible  with  the  first,  ipso  facto  abso- 
lutely vacates  the  first  office,  and  his  title  is  thereby  termi- 
nated without  any  other  act  or  proceeding.  This  was  the 
rule  of  the  common  law  and  has  been  recognized  and  ac- 
cepted in  many  jurisdictions.  See  Mechem,  Pub.  Off.  §§  420, 
425,  429,  and  cases  cited.  This  rule,-  however,  is  subject  to 
an  important  exception.     Where  the  law  expressly  provides 
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that  the  oflScer  shall  continue  to  hold  his  office  until  his 
successor  is  chosen  and  qualified,  he  will  not  cease  to  be  an 
officer  by  resigning,  so  as  to  be  relieved  from  the  discharge 
of  his  duties  as  such  officer.  Id.  §  416;  1  Dillon,  Mun.  Corp. 
§  224,  note  2;  Id.  §  S61o;  People  ex  rel.  I.  M.  R.  Co.  v.  Super- 
visorsy  100  111.  332;  Badger  v.  U.  8.  ex  rel.  BoUea,  93  U.  S. 
599;  Jonea  v.  Jefferson^  66  Tex.  576.  And  it  .is  further  laid 
down  by  the  authorities  that  an  officer  cannot  avoid  his 
office  by  accepting  another,  unless  his  office  be  such  as  he 
could  determine  by  his  own  act,  or  unless  that  authority 
concur  in  the  new  appointment  which  could  accept  the 
surrender  of,  or  amove  from,  the  old  one.  Mechem,  Pub. 
Oflf.  §  421;  Throop,  Pub.  Off.  §  30;  Worth  v.  Newton,,  10 
I^xch.  247;  Rex  v.  Patterson,  4  Barn.  &  Adol.  1. 

We  are  now  led  to  the  inquiry  whether,  under  our  stat- 
utes, the  office  of  school  district  treasurer  is  such  a  one  that 
he  continues  in  office  until  his  successor  is  chosen  and  has 
qualified,  and  whether  it  can  be  completely  determined  by 
his  own  act.  The  proposition  is  admitted  that  under  sec. 
961  he  may  resign  at  pleasure.  Sec.  962  says:  "Every  office 
shall  become  vacant  on  the  happening  of  either  of  the  fol- 
lowing events:  1.  Death  of  the  incumbent.  2.  His  resigna- 
tion," etc.  Standing  together,  and  unaffected  by  other  pro- 
visions, the  conclusion  would  seem  plain  that  such  an  officer 
might  resign  at  will,  and,  when  his  resignation  had  been 
presented  to  the  proper  officers,  his  office  became  vacant. 
But,  turning  to  other  provisions  of  the  statute  that  bear  upon 
the  situation,  we  find  that  they  conflict  with  this  conclusion, 
and  the  whole,  therefore,  must  receive  judicial  construction. 
Thus,  sec.  431  says  the  officers  of  a  school  district  shall  hold 
office  for  three  years,  "  and  until  their  successors  have  been 
elected  or  appointed,  but  not  beyond  ten  days  beyond  the 
expiration  of  their  term  of  office  without  being  again  elected 
or  appointed."  Turning  now  to  sec.  443,  we  find  it  dealing 
with  the  treasurer  alone.    It  says  that  within  ten  days  after 
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his  election  or  appointment  he  shall  file  a  bond,  to  be  ap- 
proved by  the  director  and  clerk.  Then  it  declares,  "  He 
8haU  hold  office  until  his  successor  he  deoted  or  appointed  and 
qualified  as  herein  provided?^  To  give  these  words  force  and 
effect  according  to  their  plain  import,  we  see  at  once  that 
they  conflict  with  the  conclusion  stated  as  regards  the  effect 
of  sees.  961,  962;  that  is  to  say,  the  office  does*  not  become 
vacant  by  resignation  antil  a  successor  has  been  chosen  and 
has  qualified. 

The  facts  that  the  legislature  singled  out  the  treasurer 
from  the  other  school  district  officers,  and  prescribed  that 
his  tenure  of  office  should  continue  as  stated,  is  indicative 
of  an  intent  that  important  public  interests  should  never 
suffer  from  there  being  a  vacancy  in  that  office.  He  is  the 
financial  oSicer  of  the  district,  charged  with  the  custody  of 
school  moneys,  and  held  to  strict  accountability  therefor. 
If  he  may  lay  down  his  oflSce  by  abandonment,  acceptance 
of  an  incompatible  office,  or  resignation,  and  thereby  com- 
pletely terminate  his  office  by  such  acts  alone,  then  there 
would  be  intervals  when  there  would  be  no  incumbent  of 
the  office.  An  election  or  appointment  of  a  successor  can- 
not always  occur  simultaneously  with  the  act  of  abandon- 
ment or  resignation.  The  election  or  appointment  must 
be  followed  by  qualification.  The  statute  gives  the  party 
so  chosen  ten  days  in  which  to  file  his  bond.  If  the  rule 
contended  for  by  relator  prevails,  then  there  might  be  a 
season  when  there  would  be  no  one  in  the  oflBce.  There 
can  be  no  doubt  of  the  legislative  intention  to  provide  against 
such  a  contingency.  The  provision  that  the  treasurer  should 
hold  office  until  his  successor  was  chosen  and  had  qualified 
indicates  that  intention  in  no  unmistakable  way.  It  is  plain, 
definite,  and  unambiguous  in  terms.  Being  applied  to  this 
specific  office,  also  indicates  a  legislative  purpose  that  must 
prevail  over  the  general  statute  as  to  resignations  and  their 
effect.    Both  cannot  stand,  except  with  this  construction. 
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The  case  of  People  ex  rel.  L  M.  J2.  Co,  v.  SvpervisorSy  100 
111.  332,  is  instructive  on  the  general  proposition  stated,  and 
supports  the  views  herein  announced. 

If  the  conclusion  mentioned  is  the  true  one,  then  relator'^ 
attempt  to  resign  was  futile,  as  not  being  in  accordance 
with  the  statute,  and  his  acceptance  of  the  ofiSce  of  clerk 
did  not  vacate  his  ofiQce  as  treasurer.  The  statute  says  in 
express  terms  that  he  cannot  hold  both  offices;  and,  not 
having  lawfully  relinquished  his  former  office,  his  assump- 
tion of  the  duties  of  clerk  was  nugatory,  and  did  not  affect 
his  status  as  treasurer.  We  therefore  hold  that  the  com- 
mon-law rule  that  acceptance  of  an  incompatible  office 
vacates  the  former  must  yield  to  what  seem  to  us  plain 
statutory  provisions  of  contrary  intent. 

Sec.  433a,  which  provides  that, "  when  the  clerk,  director 
or  treasurer  shall  be  and  remain  absent  from  the  district 
from  which  he  was  elected  for  a  period  exceeding  sixty 
days,  his  office  shall  be  deemed  vacant,"  must  be  read  to 
harmonize  with  the  other  provisions  mentioned.  Such  q,b- 
sence  is  authority  for  the  proper  appointing  power  to  fill 
the  vacancy,  and  such  appointee,  when  he  has  duly  quali- 
fied, succeeds  to  the  office  without  further  action.  But,  as 
applied  to  the  treasurer,  he  shall  continue  in  office,  and  is 
charged  with  its  duties  and  responsibilities,  until  the  event 
mentioned  takes  place. 

It  follows  from  the  conclusions  stated  that  the  relator  has 
shown  no  title  to  the  office  sought  for,  and  that  the  conclu- 
sions of  the  trial  court  were  erroneous. 

By  ihe  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
with  directions  to  enter  judgment  for  the  defendant. 
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Constitutional  law:  Impairing  obligation  of  contract:  Claims  against 
city:  Change  in  remedy:  Performance  of  duty  by  officers. 

L  A  law  does  not  impair  the  obligation  of  a  contract,  within  the 
meaning  of  sec.  12,  art.  I,  Const,  if  neither  party  is  relieved  thereby 
from  performing  anything  of  that  which  he  obligated  himself  to  do; 
but  if  either  is  absolved  from  performing  any  of  those  things  such 
obligation  is  impaired,  whether  the  absolution  is  accomplished 
directly  and  expressly  or  indirectly  and  only  as  a  result  of  some 
modifications  of  the  legal  proceedings  for  enforcement 

2.  It  is  not  an  impairment  of  the  obligation  of  a  contract  to  make  the 
remedy  dependent  for  certain  steps  upon  the  performance  by  pub- 
lic officers  of  their  duties. 

8.  Except  that  its  charter  provided  that  moneys  should  be  drawn  out 
only  upon  the  order  of  the  mayor  and  clerk,  duly  authorized  by 
the  council,  and  that  the  council  might  require  any  claim  to  be 
yerified  by  affidavit  a  city,  at  the  time  a  contract  was  made  with 
it,  was  subject  to  suits  upon  contract  liability  like  any  other  per^ 
son  or  corporation.  A  subsequent  amendment  of  the  charter, 
adopted  in  good  faith  and  with  no  legislative  purpose  to  defeat  or 
embarrass  the  collection  of  just  claims,  providing  that  no  action 
should  be  maintained  upon  any  claim  or  demand  until  after  it  had 
been  presented  to  and  disallowed  in  whole  or  in  part  by  the  coun- 
cil (failure  to  pass  upon  a  claim  within  sixty  days  being  deemed  a 
disallowance  thereof),  and  that  a  disallowance  should  be  a  bar  to 
any  action  unless  an  appeal  therefrom  was  taken  within  twenty 
days,  is  held  not  to  imi>air  the  obligation  of  the  contract  although 
it  involved  a  change  in  the  remedy  in  the  following  particulars: 
(1)  service  of  notice  of  appeal  was  to  be  made  upon  the  clerk  in 
lieu  of  service  of  summons  upon  the  mayor;  (2)  the  various  steps 
preliminary  to  getting  the  matter  into  court  became  jurisdictional 
and  could  not  be  waived  or  jurisdiction  conferred  by  the  city 
officers:  (8)  a  failure  to  obtain  judgment  by  reason  of  errors  in 
procedure  or  lack  of  proof,  which  before  would  have  resulted  only 
in  nonsuit,  would  leave  the  claimant  barred  of  his  claim;  (4)  a  sus- 
pension of  the  right  to  sue,  resulting  incidentally  from  the  require, 
ment  as  to  presentation  and  disallowance  of  claims;  (5)  the  claimant 
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on  appealing  was  required  to  give  a  bond  for  costs  which  must  be 
approved  by  the  city  attorney  and  comptroller,  and  which  could 
not  be  amended,  so  that  a  mistake  therein  would  be  fatal  to  the 
■cause  of  actioa    Bardben,  J.,  dissenta 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geobge  W.  Buskell,  Circuit  Judge.  Ajfirmed. 

This  is  an  appeal  by  the  plaintiff  from  judgment  dismiss- 
ing its  complaint,  entered  on  sustaining  a  demurrer  thereto. 
The  complaint  alleged  the  making  of  a  contract  between 
the  plaintiff  and  the  defendant  on  June  18, 1883,  for  pay- 
ment to  the  plaintiff,  quarterly,  of  a  certain  sum  as  compen- 
sation for  supplying  the  water  to  hydrants  for  fire  and  other 
city  purposes;  the  construction  of  waterworks  by  the  plaint- 
iff, in  compliance  with  that  contract,  on  or  before  October  1, 
1884;  and  the  refusal  of  the  city,  on  demand,  to  pay  the 
hydrant  rental,  amounting  to  $4,085,  earned  under  such 
contract  for  the  quarter  ending  October  1, 1898;  also  the 
making  of  a  subsequent  contract  on  August  Slst  for  pay- 
ment of  hydrant  rentals  on  certain  extensions,  the  perform- 
ance thereof  by  the  plaintiff,  and  refusal  by  defendant  to 
pay  the  hydrant  rental  earned  thereunder  for  the  same 
quarter,  amounting  to  |il,060.  The  demurrer  was  on  three 
grounds:  first,  want  of  jurisdiction  of  the  person  or  of  the 
subject  of  the  action;  second,  that  plaintiff  has  not  legal 
capacity  to  sue;  and,  third,  that  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 

For  the  appellant  there  was  a  brief  by  Hooper  <&  Hooper^ 
and  oral  argument  by  Moses  Hooper. 

John,  F.  Kluwifij  for  the  respondent. 

Dodge,  J.  The  only  assignment  of  error  argued  by  ap- 
pellant is  that  the  court  erred  in  holding  that  the  charter 
of  the  city  of  OsTikosh  (ch.  59,  Laws  of  1891)  did  not,  so  far 
as  it  relates  to  the  contract  of  June  18,  1883,  impair  the 
obligation  of  the  contract.  It  is  contended  that  said  char- 
Vot*  109— U 
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ter  does  so  impair,  and  therefore  contravenes  sec.  12,  art.  I, 
of  the  constitution  of  Wisconsin,  which  provides:  "No  bill 
of  attainder,  ex  post  facto  law,  nor  any  law  impairing  the 
obligation  of  contracts  shall  ever  be  passed." 

At  the  time  of  making  the  contract  of  June  18, 1883,  the 
city  of  Oshkosh  existed  and  operated  under  a  charter  known 
as  ch.  183,  Laws  of  1883,  the  first  section  of  which  consti- 
tuted it  "  a  municipal  corporation  by  the  name  of  the  city 
of  Oshkoehj  and  by  that  name  capable  of  suing  and  being 
sued  in  all  courts  of  law  and  equity."  That  charter  (sec.  1, 
subch.  VII)  provided  that  moneys  "  shall  be  drawn  out  only 
upon  the  order  of  the  mayor  and  city  clerk,  duly  authorized 
by  vote  of  the  common  council; "  and  by  sec.  10,  subch.  VII, 
"  any  account  or  demand  against  the  city,  before  acted  upon 
or  paid,  the  council  may  require  the  same  to  be  verified  by 
affidavit,  except  salaries  and  amounts  previously  fixed  or 
determined  by  law."  Except  for  these  restrictions  upon 
the  payment  of  money,  the  city  of  Oshkosh  was  subject  to 
suits  upon  contract  liability  like  any  other  person  or  corpo- 
ration. 

In  1891  was  enacted  a  revised  charter  (ch.  59,  Laws  of 
1891),  continuing  substantially  the  provisions  formerly  ex- 
isting in  the  first  section  and  in  sees.  1  and  10,  subch.  VII. 
That  charter,  however,  contained  a  subchapter  XXI.  It 
provided : 

"  Sec.  4.  No  action  shall  be  maintained  by  any  person 
against  the  city  upon  any  claim  or  demand  until  such  per- 
son first  shall  have  presented  his  claim  or  demand  to  the 
common  council  for  allowance,  and  the  same  shall  have  been 
disallowed  in  whole  or  in  part;  provided,  that  the  failure 
of  such  common  council  to  pass  upon  such  claim  within  sixty 
days  after  the  presentation  of  such  claJhi  shall  be  deemed  a 
disallowance  thereof. 

"Sec.  5.  The  determination  of  the  common  council  dis- 
allowing in  whole  or  in  part  any  claim  shall  be  final  and 
conclusive,  and  a  bar  to  any  action  in  any  court  founded  on 
such  claim,  unless  an  appeal  shall  be  taken  from  the  decis- 
ion of  such  common  council  as  in  this  act  provided." 
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Sec.  6  provided  for  the  appeal  in  ease  of  disallowance  in 
whole  or  in  part,  to  be  accomplished  by  serving  a  written 
notice  of  the  appeal  on  the  city  clerk  within  twenty  days 
after  the  disallowance  of  the  claim,  and  by  executing  a  bond 
to  the  city  in  the  sum  of  $160,  with  two  sureties  to  be  ap- 
proved by  the  city  attorney  and  comptroller,  conditioned 
for  the  faithful  prosecution  of  the  appeal  and  payment  of 
costs;  whereupon  the  clerk  is  required  to  transmit  the  de- 
cision and  a  brief  statement  of  the  proceedings  and  all 
papers  to  the  clerk  of  the  circuit  court  of  the  county,  where 
'^such  case  shall  be  entered,  tried,  and  determined  in  the 
«ame  manner  as  cases  originally  commenced  in  said  court," 
costs  to  be  recovered  by  plaintiff  in  case  of  an  increase  in 
the  recovery. 

This  amendment  of  the  charter  of  Oshkosh  was  but  one 
of  many  such  amendments  to  city  charters  occurring  at 
a,bout  that  time,  significant  of  a  marked  change  of  legisla- 
tive policy  with  reference  to  enforcement  of  money  de- 
mands against  cities.  That  policy  was  signified  by  its  adop- 
tion in  the  general  city  charter  promulgated  by  the  legisla- 
ture of  1889  for  cities  thereafter  to  be  organized.  That 
policy  has  been  considered  by  this  court  in  a  series  of  de- 
cisions ^hioh  it  is  believed  have  fully  recognized  and  em- 
phasized it.  We  have  held  that  the  preliminary  steps  are 
jurisdictional,  and  that  unless  complied  with  the  court  fails 
to  acquire  jurisdiction  of  the  subject  matter;  that  the  vari- 
ous steps  are  mandatory,  and  cannot  be  waived  by  the  offi- 
cers of  the  city,  nor  can  jurisdiction  be  conferred  by  such 
officers  {Tdfard  v.  Ashland,  100  Wis.  238;  Oshkosh  TF.  JT. 
Co.  V,  Oshkosh,  106  Wis.  83);  that  the  bond  cannot  be 
amended  nor  a  new  bond  given  after  the  expiration  of  the 
twenty  days  {Oshkosh  W.  W.  Co.  v.  Oshkosh,  supra). 

It  is,  of  c'ourse,  obvious  that  the  amendment  of  the  char- 
ter does  not  expressly  and  directly  affect  the  obligation  of 
^ny  existing  contracts.    It  is  a  change  of  the  law  regulat- 
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ing  the  remedy,  and  obviously,  too,  with  only  that  purpose 
in  view.  The  question,  therefore,  which  is  presented  be- 
fore us,  is  whether,  as  to  claims  which  have  not  been  al- 
lowed by  the  council  (for  there  is  no  allegation  that  this  has 
been  allowed),  the  change  in  the  methods  open  to  a  cred- 
itor of  the  city  for  the  adjudication  and  recovery  of  such 
claim  is  such  that,  although  acting  directly  only  on  the 
remedy,  it  necessarily  impairs  the  obligation  of  the  contract 
itself. 

We  here  enter  a  field  redundant  of  learned  discussion,, 
philosophy,  and  decision,  in  which,  as  remarked  by  Mr. 
Justice  Shieas,  the  very  frequency  of  decision  would  ap- 
pear to  have  rendered  it  difficult  to  apply  the  result  of  tho 
Courtis  deliberations  to  new  cases,  differing  somewhat  in 
their  facts  from  those  previously  considered.  Barnitz  v. 
Beverly y  163  U.  S.  121.  Several  general  propositions  are,, 
however,  settled  so  as  to  require  in  new  cases  merely  their 
application.  First  and  most  primary  among  these  is  that 
an  act  which  in  any  degree,  no  matter  how  slightly,  modi- 
fies the  obligation  of  the  contract  by  attempting  to  relievo 
the  one  party  from  any  duty  by  the  contract  assumed,  is. 
repugnant  to  the  constitutional  prohibition.  This  rule  aj)^ 
plies  to  "  legislation  which  affects  the  contract  directly,  and 
not  incidentally,  or  only  by  consequence."  Von  Hoffman 
V.  Quincy^  4  Wall.  553.  Another  general .  rule  early  estab- 
lished is  that  over  mere  remedial  procedure  the  power  of 
the  legislature  is  absolute;  that  laws  regulating  it  involve  so* 
much  the  consideration  of  public  convenience  and  welfare 
that  individuals  cannot  be  conceded  vested  rights  therein. 
For  example,  it  would  be  intolerable  that  new  laws  regulat- 
ing place  or  frequency  of  the  sitting  of  courts  could  not  be 
enacted  and  be  effective  gerierally,  even  as  to  pre-existing 
rights  of  individuals,  although  remotely  they  affect  those 
rights  by  adding  inconvenience  or  delay  to  their  enforce- 
ment 
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It  is  obvious,  however,  that  rights,  whether  contractual 
or  other,  are  so  dependent  for  their  value  upon  the  means 
of  enforcing  them  that  for  all  practical  purposes  their  ex- 
tinction may  be  accomplished  by  laws  which,  in  form,  affect 
only  the  remedy.  It  matters  little  whether  it  be  enacted 
that  certain  debts  are  extinguished  or  merely  that  they  shall 
not  be  enforceable  in  any  forum.  In  either  case  the  legally 
binding  obligation  to  pay  is  destroyed.  One  of  the  best 
actual  illustrations  of  such  a  result  is  exhibited  by  CorneU 
V.  Hichens^  11  Wis.  368,  where  was  considered  an  enactment 
that  in  any  suit  on  negotiable  bonds  and  mortgages  given 
to  a  railway  company,  although  brought  by  an  innocent 
holder  for  value,  the  defendant  might  answer,  alleging  mis- 
representation in  procurement  or  want  of  consideration; 
that  such  issue  should  then  be  tried  by  a  jury;  and  that,  if 
the  jury  found  such  fact  to  exist,  judgment  should  be  en- 
tered for  the  defendant.  That  law  ostensibly  regulated  the 
remedy  only,  the  pleadings  and  procedure  in  the  course  of 
a  suit,  but  its  direct  and  obvious  intention  and  result  was  to 
absolve  the  defendant  from  his  promise,  by  law  embodied 
in  the  negotiable  bond,  that  he  would  pay  the  amount  to 
any  J^ma^^  holder,  even  though  it  had  been  obtained  from 
him  by  misrepresentation  or  without  consideration, —  a  re- 
sult prohibited  by  the  constitution. 

In  attempted  recognition  both  of  the  necessity  for  free- 
dom of  general  legislation  as  to  remedies  and  procedure  and 
of  the  constitutional  inviolability  of  the  obligation  of  con- 
tracts, the  courts  early  sought  middle  ground  on  which  both 
rights  might  be  protected.  In  Wisconsin,  the  limits  of  that 
middle  ground  have  received  definition  in  a  multitude  of 
cases,  important  among  which  are  the  following:  Lightfoot 
V,  CoUy  1  Wis.  26,  33 ;  Yon  Baumhach  v.  Bade,  9  Wis.  559 ; 
Starkweather  v.  Hawes,  10  Wis.  125;  Cornell  v.  Michens,  11 
Wis.  368;  Streuhel  v.  M.  &  M.  R.  Co.  12  Wis.  67;  Oatman 
v.  Bondy  15  Wis.  20;  State  ex  rel.  Soutter  v.  Common  Council 


214  SUPREME  COURT  OF  WISCONSIN.         [100 

The  Oshkosh  Wat«r  Works  Co.  vs.  City  of  Oshkosh. 

of  Madison^  15  Wis.  30;  Paine  v.  Woodworth^  15  Wis.  298; 
HasbrouGk  v.  Shipman^  16  Wis.  296;  Sdaby  v.  Redlon^  1^ 
Wis.  17;  Nelson  v.  Rountree^  23  Wis.  367;  Sydnor  v.  Palmer^ 
32  Wis.  406,  410;  N.  W.  M.  Z.  Ins.  Co.  v.  Neeoes,  46  Wis. 
147;  Lee  v.  Bitckheity  49  Wis.  54;  Rosenthal  v.  Wehe^  58  Wis. 
621 ;  Hall  v.  Banks,  79  Wis.  229 ;  Second  Ward  S.  Bank  v. 
Schranck,  97  Wis.  250;  Pe7iinsular  L.  <b  C.  Works  v.  Union 
0.  &  P.  Co.  100  Wis.  488;  Eau  Claire  Nat.  Bank  v.  Mac- 
avley,  101  Wis.  304. 

In  Ligktfoot  v.  Cole,  1  Wis.  26,  34,  in  discussing  a  statute 
which  abolished  the  pre-existing  common-law  and  equitable 
suits  on  claims  against  insolvent  estates,  and  substituted  in 
lien  a  presentation  and  hearing  before  commissioners  ap- 
pointed by  probate  court,  this  court,  by  Crawford,  J.,  de- 
clared: "It  was  entirely  within  the  control  of  the  legisla- 
ture to  prescribe  and  modify  the  remedies  which  might  be 
pursued  in  the  courts  of  the  territory,  and  to  provide  one 
particular  manner  of  proceeding,  to  the  exclusion  of  others^ 
so  lon^  as  some  specif  remedy  was  preserved. " 

The  subject  received  more  thorough  consideration  in  Von 
Baumhach  v.  Bade,  9  Wis.  559,  where  was  presented  a  law 
providing  that,  in  suits  to  foreclose  mortgages,  defendant 
should  have  six  months  to  answer  before  default,  instead  of 
twenty  days,  and  that  notice  of  sale  should  be  published  six 
months,  instead  of  six  weeks,  as  theretofoi'e  required.  The 
rule  under  consideration  was  there  laid  down  (page  677),  by 
Dixon,  C.  J.,  as  follows:  "It  being  determined  that  the 
remedy,  or  laws  for  enforcement  of  a  contract  existing  at 
the  time  it  is  made,  enter  into  it  and  form  a  part  of  its  obli- 
gation, it  might  perhaps  be  supposed  that  any  repeal, 
change,  or  amendment  of  such  remedy,  or  laws  which  in  any 
manner  delayed  or  rendered  the  enforcement  of  the  contract 
less  complete  and  effectual,  would  be  unconstitutional  and 
void.  But  such  is  not  the  case.  All  the  authorities  agree 
that  it  is  within  the  power  of  the,  legislature  to  repeal. 
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amend,  change,  or  modify  the  laws  governing  proceedings 
in  courts,  both  as  to  past  and  futare  contracts,  so  that  they 
leave  the  parties  a  sabstantial  remedy,  according  to  the 
course  of  justice  as  it  existed  at  the  time  the  contract  was 
made."  The  court  also  adopted  the  following  language 
from  Branson  v.  Kinzie^  1  How.  311:  "Although  a  new 
remedy  may  be  deemed  less  convenient  than  the  old  one, 
and  may  in  some  degree  render  the  recovery  of  debts  more 
tardy  and  difficult,  yet  it  will  not  follow  that  the  law  is  un- 
constitutional. Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the  state,  provided 
the  alteration  does  not  impair  the  obligation  of  the  contract. 
But,  if  that  effect  is  produced,  it  is  immaterial  whether  it  is 
done  by  acting  on  the  remedy,  or  directly  on  the  contract 
itself.    In  either  case,  it  is  prohibited  by  the  constitution." 

This  subject  received  renewed  careful  attention  in  the 
recent  cases  of  Second  Ward  S.  Bank  v.  Schrancky  97  Wis. 
250,  and  Peninsvlar  Z.  d&  C.  Works  v.  Union  0.  c&  P.  Co. 
100  Wis.  488,  where  the  rule  of  Von  Baumbach  v.  Bade  was 
substantially  reassertjjdd,  it  being  said  in  elucidation  thereof 
by  PiNNEY,  J. :  "  Any  legislation,  though  acting  merely  on 
the  remedy,  that  substantially  impairs  or  lessens  the  value 
of  a  contract,  is  forbidden  by  the  constitution,  and  therefore 
void." 

The  latest  declaration  of  the  rule  on  this  subject  by  the 
supreme  c^urt  of  the  United  States  is  found  in  McCuUoicgh 
V.  Virginia^  172  U.  S.  102, 124,  as  follows:  "It  is  equally 
well  settled  that  changes  in  the  forms  of  action  and  modes 
of  proceeding  do  not  amount  to  an  impairment  of  the  obli- 
gations of  a  contract^  if  any  adequate  and  efficacious  remedy 
be  left." 

It  is  conceived  that  the  various  forms  of  expression  adopted 
are  intended  to  express  the  same  idea,  namely,  that,  if  neither 
party  is  relieveil  from  performing  anything  of  that  which 
he  obliged  himself  to  do,  the  obligations  of  the  contract  are 
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not  impaired;  but,  if  he  be  absolved  from  performing  any 
of  those  things,  such  obligations  are  impaired,  whether  the 
absolution  is  accomplished  directly  and  expressly,  or  indi- 
rectly and  only  as  a  result  of  some  modification  of  the  legal 
proceedings  for  enforcement.  As  the  subject  is  in  every 
case  an  important  one,  and  as  the  attempts  of  different 
writers  and  jurists  to  express  the  true  rule  thereon  do  not 
(entirely  agree,  and,  at  best,  seem  to  be  capable  of  different 
interpretations,  it  has  seemed  to  me  advisable,  even  at  the 
expense  of  considerable  space,  to  bring  together  the  con- 
crete instances  of  application  of  that  rule  by  this  court  and 
by  the  supreme  court  of  the  United  States,  which,  is,  of 
course,  the  ultimate  authority.  The  following  are  substan- 
tially all  of  the  important  cases  in.  this  court,  and  the  most 
typical  of  those  in  the  United  States  supreme  court,  which 
are  valuable  illustrations  under  the  rule  we  are  now  consid- 
ering : 

A  statute  cutting  off  all  ordinary  and  common-law  pro- 
ceedings previously  existing  for  enforcement  of  claims 
against  executors  when  the  estate  was  insolvent,  and  pre- 
scribing a  special  remedy  by  presentation  and  proof  before 
commissioners  of  the  probate  court,  and  ratable  sharing  in 
the  assets,  hdd  within  the  power  of  the  legislature  because 
some  specific  remedy  was  preserved.  Lightfoot  v.  Cole^  1 
Wis.  26. 

An  act  changing  the  time  for  answer  and  default  from 
twenty  days  to  six  months  in  foreclosure  actions,  and  chang- 
ing notice  of  sale  from  six  weeks  to  six  months,  hdd  not 
to  impair  the  obligation  of  pre-existing  mortgages.  Von 
Baumbach  v.  Bade^  9  Wis.  559. 

The  same  act  held  applicable  to  sales  under  pre-existing 
judgments,  and  sustained.  Starkweather  v,  Ilaioes^  10  Wis. 
125. 

A  law  giving  a  laborer  for  railroad  contractors  right  of 
Recovery  against  the  company,  amended  after  performance  of 
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work  so  as  to  take  away  that  right,  hdd  not  to  impair  the  con- 
tract of  indebtedness  between  the  laborer  and  bis  employer, 
but  merely  to  take  away  one  of  two  remedies,  leaving  still 
an  adequate  remedy  against  his  debtor.  Oh  rehearing,  it 
was  concluded  that  the  earlier  statute  created  a  contract  be- 
tween the  laborer  and  the  railroad  company,  and  the  obli- 
gation of  such  contract  was  by  the  later  act  impaired 
because  the  only  remedy  was  destroyed.  Streuhd  v,  M,  <k 
M.  R.  Co.  12  Wis.  67. 

Change  of  procedure  in  method  of  acquiring  and  enforc- 
ing log  liens  not  unconstitutional,  as  applied  to  existing 
claims.    Paine  v.  Woodworth^  15  Wis.  298. 

Statute  validating  executions  under  justice  of  the  peace 
judgments  held  constitutional.  Selsby  v.  Redlon^  19  Wis.  17. 

A  statute  enacted  after  a  judgment  in  ejectment,  taking 
away  the  pre-existing  right,  of  course,  to  a  motion  and  order 
for  a  new  trial,  held  matter  of  remedy  only  and  valid.  Syd- 
nor  V.  Palmer  J  32  Wis.  406. 

Change  of  procedure  for  foreclosure  of  mortgages,  whereby, 
instead  of  an  immediate  personal  judgment,  to  be  followed 
by  an  immediate  sale  subject  to  one  year's  redemption,  there 
was  only  permitted  a  judgment  postponing  the  sale  for  one 
year,  and  allowing  a  personal  judgment  only  for  the  defi- 
ciency to  be  ascertained  after  such  sale,  held  to  merely  regu- 
late the  remedy  and  not  impair  obligations  of  the  mortgage. 
iY.  TT.  Jf.  Z.  Ins.  Co.  v.  Neevea,  46  Wis.  147. 

A  statute  imposing  additional  terms  on  change  of  venue, 
lield  goes  only  to  remedy,  affects  pre-existing  actions,  and 
not  unconstifcutional.     Lee  v.  BucJcheity  49  Wis.  54. 

Change  of  practice  as  to  mechanics'  lien  from  law  to 
equity,  with  substantial  alteration  as  to  form  of  judgment, 
method  of  sale,  etc.  (ch.  143,  K,  S.  1878),  held  applicable  to 
pre-existing  claims.  Constitutionality  apparently  never  ques- 
tioned.    Oeorge  v.  Enerhart^  57  Wis.  397. 

Existing  law  made  validity  of  attachment  depend  on  suflB- 
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ciency  of  accompanying  affidavit.  Subsequent  statute  per- 
mitting attachment  to  stand  on  amended  affidavit  afterwards 
filed,  held  remedial  only,  and  to  apply  to  pre-existing  con- 
tracts and  suits.     Eoaenthal  v.  Wehe,  58  Wis.  621. 

Abolition  of  imprisonment  for  debt  fidd  no  impairment  of 
contract.  StU7*ges  v.  Croioninahieldy  4  Wheat.  122;  Penni- 
man's  Case,  103  U.  S.  714. 

Reasonable  additional  exemptions  from  execution  do  not 
impair  obligation  of  contract.  Broiison  v.  Klnziej  1  How. 
311,  and  Edwards  v.  Kearzey,  96  U.  S.  595,  604  (opinions 
Hunt  and  Clifford,  J  J. ;  contra^  Swayne,  J.). 

Statute  changing  the  law,  by  requiring  that  suit  on  notes 
owned  by  banks  be  brought  in  the  name  of  the  cashier,  does 
not  impair  the  obligation  of  contracts.  Crawford  v.  Branch 
Bank,  7  How.  279. 

Existing  law  as  to  sale  of  decedent's  real  estate  required  it 
to  be  at  public,  open  sale,  on  full  notice,  and  new  law  au- 
thorized a  private  sale  under  direction  and  approval  of  the 
court.  Seld,  no  impairment  of  existing  contracts  between 
estate  and  its  creditors.    Florentine  v.  Barton,  2  Wall.  210. 

Imposing  a  notice  as  a  condition  of  taking  out  tax  deed 
/leld  no  impairment  of  contract  embodied  in  the  certificate. 
Curtis  V.  Whitney,  13  Wall.  68,  affirming  Curtis  v.  Morrowy 
24  Wis.  664. 

Where  charter  of  corporation  required  service  of  process 
on  its  president,  a  subsequent  statute  authorizing  service  on 
other  officers  held  not  to  impair  the  contract.  Hail^^oad  Co. 
V,  Hecht,  95  U.  S.  168. 

Statutes  of  limitation,  provided  reasonable  time  is  allowed 
for  commencement  of  suit.  Terry  v.  Anderson,  96  IT.  S.  628; 
Koshkonong  v.  Burton,  104  U.  S.  668;  MitoheU  v.  Clark,  110 
TJ.  S.  633;  lielyea  v.  Toina/iawk  P.  <3&  P.  Co.  102  Wis.  301. 

Under  pre-existing  law,  state  bank  bills  were  made  re- 
ceivable for  taxes.  Taxpayer  could  compel  receipt  by  man- 
damus,  or  have  other  common-law  remedies.    New  law 
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prohibited  their  receipt,  and  also  prohibited  any  process  to 
compel  it,  and  denied  all  remedy,  except  to  allow  paymenib 
under  protest  after  tendering  the  bank  bills,  and  a  suit  sub- 
stantially against  the  state  to  recover  back;  the  judgment 
to  be  enforceable  only  by  entitling  claimant  to  a  comptrol- 
ler's warrant,  payable  when  funds  were  in  state  treasury. 
Held  that,  an  adequate  remedy  being  given,  there  was 
no  impairment  of  the  obligations  of  the  contract  resulting 
from  the  cutting  off  of  the  former  existing  remedies.  Teixr- 
nessee  v.  Sneedy  96  U.  S.  69;  Antoni  v.  Greenhow,  107  U.  S. 
769;  McCuUough  v.  Virginia,  172  U.  8.  102, 'l24. 

Nor  did  impairment  result  from  a  later  statute  repealing 
that  above  mentioned,  whereby  the  existing  remedy  of  suit 
against  the  state  was  taken  away,  and  common-law  remedies 
i^evived.     McOidlough  v.  Virginia,  supra. 

A  statute  subsequent  to  the  issue  of  bonds  prohibited  man- 
damus or  other  process  against  individual  officers  of  a  city 
to  enforce  judgment,  and  also  prohibited  execution,  and  sub- 
stituted as  the  sole  remedy  a  registration  of  the  judgment, 
accompanied  by  a  duty  on  the  city  officers  to  pay  out  of 
first  available  money.  Held,  adequate  remedy  for  enforce- 
ment of  pre-existing  debts,  and  not  unconstitutional ;  reserv- 
ing power  of  court  to  compel  city  to  provide  money  if  it 
failed  to  do  so  in  the  next  succeeding  tax  levy.  Louisiana 
V.  New  Orleans,  102  U.  S.  203. 

Under  pre-existing  law  of  Louisiana,  minors,  etc.,  had  tacit 
mortgages  on  the  property  of  their  guardians  and  tutors. 
A  subsequent  act  denied  validity  to  such  tacit  mortgages 
unless  registered,  allowing  less  than  a  year  for  registration 
of  existing  ones.  Held,  valid  for  the  reason  that  it  left  an 
adequate  remedy.     Vance  v.  Vance,  108  U.  S.  514,  518. 

Law  authorizing  service  of  process  on  mayor  or  clerk  may 
be  changed  to  require  service  on  the  mayor  without  impair- 
ing obligation  of  prior  contracts.  Perkins  v.  Waieriown,  5 
Biss.  320. 
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Ch.  49,  Laws  of  1858,  made  fraad  in  procuring  railroad 
farm  mortgages  or  want  of  consideration  an  al^olate  de- 
fense in  suit,  even  by  an  innocent  bolder  for  value.  Hdd^ 
to  impair  the  obligation  of  the  contract.  Cornell  v.  jBichens, 
11  Wis.  368. 

Ch.  88,  Laws  of  1861,  greatly  modified  the  remedy  upon 
farm  mortgages  to  corporations.  It  required  security  for 
costs;  deprived  parties  of  trial  before  court,  substituting  a 
referee,  with  extremely  dilatory  procedure  before  him; 
gave  intermediate  appeal  on  rulings  as  to  evidence,  with 
stay;  extended  the  time  for  appeal  four  years,  with  stay 
meanwhile,  apparently  without  bond;  provided  that  no 
title  should  be  acquired  on  the  sale  under  any  judgment 
until  that  time  for  appeal  expired ;  provided  that  such  sale 
should  be  of  no  effect  in  case  of  reversal ;  denied  the  right  to 
any  deficiency  judgment;  denied  plaintiff  right  of  appeal 
until  he  had  paid  all  costs;  required  suit  on  the  note  or 
bond  alone  to  be  in  the  county  where  the  mortgaged  prem- 
ises were  situated;  declared  that  the  plaintiff  should  be 
deemed  to  hold  the  security  prima  facie  with  full  notice  of 
all  equities;  stayed  all  sales  under  power  of  sale  in  the 
mortgage,  in  case  misrepresentation  or  want  of  considera- 
tion were  alleged,  until  such  issue  should  be  finally  deter- 
mined; and  deprived  the  plaintiff  of  all  other  remedies 
except  those  specified  in  the  chapter.  This  act  was  held  to 
so  burden  the  remedy  as  to  impair  the  obligation  of  the  con- 
tract. The  court  said  that  several  of  the  detailed  provisions, 
taken  alone, —  as,  for  example,  the  requirement  of  security 
for  costs,  —  would  not  ot  themselves  have  that  effect,  but 
that  the  purpose  of  the  act  was  so  obviously  to  embarrass, 
restrict,  and  postpone  the  enforcement  of  these  mortgages 
according  to  their  terms  that  it  must  be  held  void.  Oat- 
7nan  v.  Bondy  15  Wis.  20. 

A  law  authorizing  the  issue  of  certain  city  bonds  required 
the  levy  of  a  tax  to  meet  the  same.    A  subsequent  act  pro- 
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hibited  the  city  from  raising  any  taxes,  except  for  each 
year's  interest  as  it  accrued.  Held,  iinconstitutional  so  far 
as  it  prohibited  a  tax  to  meet  judgments  on  previously  de- 
faulted interest.  StcUe  ex  rd.  Soutter  v.  Common  Council  of 
Madison^  15  Wis.  30. 

Suspension  of  all  process  against  volunteers  ^^  during  serv- 
ice "  hdd  to  impair  the  obligation  of  the  contract,  because 
it  deprived  the  creditor  of  all  remedy  for  an  indefinite  pe- 
riod,—  as  the  court  said,  "five,  ten,  or  twenty  years."  Has- 
hrouck  V.  Shipman^  16  Wis.  296.  The  contrary  has  been 
held  in  other  states,  where  the  suspension  was  not  indefinite. 
MoCormick  v.  Rusch^  15  Iowa,  127;  Breitenhachv.  Buahj  44 
Pa.  St.  313;  Clark  v.  Martin,  49  Pa.  St.  299. 

Statute  making  order  of  publication  proof  of  sufficiency 
of  grounds  therefor  held  not  constitutional  as  applied  to  pre- 
existing void  judgments.    Nelson  v.  Rountree,  23  Wis.  367. 

Statute  giving  subcontractor's  lien  limited  by  the  amount 
of  the  owner's  debt  to  the  contractor,  changed  to  make 
owner  liable  without  limit,  Jield  to  modify  the  obligation  of 
existing  contract  between  owner  and  building  contractor, 
and  therefore  unconstitutional.    IlaU  v.  Banks^  79  Wis.  229. 

Statute  giving  debtor  power  to  vacate  the  lien  of  an  exe- 
cution or  attachment  by  making  assignment  within  ten 
days  thereafter  impairs  obligation  of  existing  contracts  and  * 
is  unconstitutional.  Second  Ward  S,  Bank  v.  Schranck,  97 
Wis.  250;  Peninsular  L.  c&  C.  Works  v.  Union  0,  &  P,  Co. 
100  Wis.  488;  Eau  CUire  Nat.  Bank  v.  Macauley,  101  Wis. 
304. 

Statute  prohibiting  sale,  under  power  contained  in  a 
mortgage,  for  less  than  two  thirds  of  an  appraisal,  and  giv- 
ing one  year  for  redemption,  held  to  impair  the  obligation. 
Bronson  v.  Kimie,  1  How.  811. 

Law  staying  execution  of  a  judgment  or  enforcement  of 
a  contract  impairs  the  obligation.  Barnitz  v.  Beverly,  163 
U.  S.  118,  and  cases  there  cited. 
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Laws  requiriog  that  negotiable  coupons  from  existing 
state  bonds  must,  before  receipt  for  taxes,  be  accompanied 
by  principal  bond,  and  that  their  genuineness  be  established 
without  expert  evidence,  held  to  impair  obligation.  Produc- 
tion of  principal  bond  inconsistent  with  contracted  nego- 
tiability of  separate  coupons.  Expert  evidence  only  way 
to  prove  genuineness  of  printed  coupons,  and  its  exclusion 
worked  complete  repudiation.  Intent  to  repudiate  the  cou- 
pons was  obvious,  and  above  provisions  only  parts  of  gen- 
eral scheme.    McOahey  v,  Virginia^  135  U.  S.  685. 

In  the  light  of  the  general  rules  on  the  subject,  and  the 
foregoing  illustrations  of  their  application,  we  turn  to  an 
examination  of  the  changes  in  procedure  for  enforcement 
of  claims  not  allowed  by  the  council,  accomplished  by 
amendment  of  defendant's  charter.  Under  the  former  law, 
jurisdiction  of  the  court  could  be  invoked  by  service  of  sum- 
mons, which,  if  accompanied  by  complaint,  the  city  must 
answer  within  twenty  days,  except  for  extension  of  time  in 
discretion  of  court.  Defects  in  summons  or  service  thereof 
eould  be  waived  by  voluntary  appearance.  Mistakes  in 
procedure  whereby  plaintiff  failed  of  hearing  on  the  merits 
usually  worked  only  nonsuit,  and  he  might  sue  again,  sub- 
ject only  to  statute  of  limitations.  In  contrast  with  this 
procedure,  it  is  pointed  but  that  under  the  charter  of  1891 
the  plaintiff,  bejfore  invoking  jurisdiction  of  any  court,  must 
jSle  his  claim  with  the  city  clerk,  and  must  await  examina- 
tion by  the  comptroller,  and  action  of  the  council  disallow- 
ing it,  which  may  postpone  him  sixty  days,  instead  of 
twenty.  Further,  in  order  to  reach  a  judicial  forum,  he 
must  give  security  for  costs  in  a  form  prescribed  by  law, 
and  with  sufficient  sureties.  He  must  obtain  approval  of 
the  sureties  by  the  city  attorney  and  comptroller.  Practi- 
cally, ho  must  do  this  within  twenty  days,  appellant  con- 
tends ;  for,  if  a  new  bond  be  rendered  necessary  bj*^  a  dis- 
approval, that  must  be  filed  within  that  period  from  the 
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clisallowance  of  the  claim.  Ko  method  for  coercing  the 
action  of  these  oflBcers  is  expressly  provided.  Appellant 
also  suggests  the  possible  absence  of  either,  casual  or  inten- 
tional, as  a  contingency  burdening  a  claimant's  chances  of 
reaching  the  court.  Lastly  and  most  urgently,  counsel 
dwells  on  the  asserted  inability  to  correct  any  mistakes  by 
amendment,  and  on  the  fatal  effect  of  any  such  mistakes, 
not  only  on  the  action,  but  upon  the  cause  of  action  as  well. 

Some  of  these  changes  are  too  immaterial  to  require  ex- 
tended comment.  Service  of  notice  of  appeal  on  the  city 
clerk  in  lieu  of  service  of  summons  on  the  mayor  is  so.  Nor 
are  we  impressed  with  the  importance  of  the  asserted  in- 
ability of  a  claimant  to  cure  defects  in  procedure  by  amend- 
ment. It  can  hardly  be  said  that  there  is  any  vested  right 
to  make  mistakes.  A  variance  of  policy  as  to  liberality  in 
permitting  amendment  cannot  be  said  to  impair  the  obliga- 
tion of  any  contract.  A  law  permitting  amendment  of  at- 
tachment affidavit  has  been  held  valid  as  to  existing  con- 
tracts and  actions,  liosenthal  v.  Wehe^  58  Wis.  621.  Why 
not  the  converse  ?  The  fact  that  a  failure  to  obtain  judg- 
ment by  reason  of  errors  in  procedure  or  lack  of  proof, 
which  in  ordinary  practice  would  result  only  in  nonsuit, 
leaves  claimant  barred  of  his  claim,  no  more  affects  the 
obligation  than  does  a  statute  of  limitations  leaving  rea- 
sonable time  to  sue,  but  expiring  before  the  defectiveness  of 
an  attempted  suit  is  discovered.  It  certainly  comes  no  nearer 
such  obligation  than  does  an  act  taking  away  one's  right  to 
^  second  trial  as  of  course  after  a  judgment  in  ejectment. 
Sydnor  v.  Palmer,  32  Wis.  406. 

Perhaps  the  most  cogent  of  appellant's  objections  to  the 
new  procedure  is  that  there  is  a  period  of  suspension  of  his 
right  to  sue,  resulting  from  the  requirement  that  he  must 
iirst  present  his  claim  to  the  council  and  await  its  disallow- 
ance. It  is  by  no  means  certain  that  such  obstacle  is  a  new 
one.    It  has  been  held  that  the  statute  (sees.  79,  80,  ch.  15, 
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E.  S.  1858)  requiring  claims  to  be  presented  to  town  boards 
of  audit  before  they  could  be  paid,  impliedly  prohibited  suit 
until  that  had  been  done.  Putnam  v.  Rvhicon^  32  Wis.  498. 
That  statute  is  not  very  obviously  distinguishable  from  the 
requirements  of  the  Oshkosh  charter  of  1883,  either  in  the 
procedure  indicated  or  the  legislative  purpose  to  be  accom- 
plished. It  is  not,  however,  necessary  to  decide  upon  their 
identity  at  this  time.  It  will  be  observed  that  while  uncon- 
stitutionality has  been  ascribed  to  legislation  which  directly 
postponed  the  ultimate  acts  for  the  enforcement  of  a  con- 
tract right,  as  by  staying  execution  or  creating  or  extend- 
ing period  of  redemption  from  judicial  sales  {Bamitz  v. 
Beverly^  163  U.  S.  118),  no  case  has  been  cited  to  us,  and 
none  discovered,  where  reasonable  delay,  resulting  incident- 
ally from  the  requirement  of  certain  new  steps  in  procedure, 
or  from  enlargement  of  time  for  taking  such  steps,  has  been 
held  fatal,  provided  such  legislation  did  not  clearly  appear  to 
be  in  bad  faith  and  for  the  purpose  of  defeating  or  impairing 
the  very  obligations  of  the  contract.  On  the  other  hand^ 
such  modifications  of  proceedings  imposing  either  increased 
burdens  or  increased  time  have  been  recognized  as  legiti- 
mate exercise  of  legislative  power  over  remedies  and  pro- 
cedure. Von  Baumbach  v.  Bade^  9  Wis.  559 ;  StarJcweaiher 
V.  llawes^  10  Wis.  125;  Le^  v.  Buchheii^  49  Wis.  54;  Relyea 
V.  Tomahatoh  P.  <&  P.  Co.  102  Wis.  301 ;  Vance  v.  Vance^ 
108  U.  S.  514;  Clark  v.  Martin^  49  Pa.  St.  299.  In  addition 
to  these  instances,  it  is  worthy  of  note  that  very  many  such 
enactments  have  been  enforced  without  challenge,  some  of 
them  since  very  early  days;  thus  adding  the  tacit  consensus 
of  legislature,  courts,  and  the  profession  to  a  construction 
of  the  constitution  which  permits  them.  Among  such  may 
be  noted  the  adoption,  with  reference  to  claims  against 
counties,  of  the  same  policy  as  that  with  reference  to  cities, 
now  complained  of  (sees.  676,  682,683,  Stats.  1898);  the 
postponement  of  suits  against  towns  until  after  presentation 
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and  consideration  of  claim  (sec.  824) ;  the  stay  laws  for  put** 
poses  of  reassessments  (sec.  12105/  Plwmer  v.  Marathon  Co. 
46  Wis.  163);  and  many  others.  The  requirement  that  be- 
tore  invoking  judicial  action  tfatf  claimant  must  submit  his 
claim  to  consideration  of  the  common  council  is  not  a 
serious  burden  upon  him.  In  practical  affairs  the  instances 
are  rare,  if  not  unknown,  that  a  claimant  commences  suit 
until  he  has  first  invited  payment  without  suit.  The  effect 
of  the  charter  of  1891  is  to  limit,  not  enlarge,  the  period 
necessary  to  constitute  a  demand  and  refusal  of  payment. 
In  the  matter  of  demands  against  municipalities  the  im- 
portance of  momentary  opportunity  to  sue  is  far  less  than 
with  individual  debtors,  who  during  even  a  few  days  may 
by  transfer  of  property  or  otherwise  become  execution 
proof,  and  thus  defeat  the  purpose  of  an  action. 

The  only  remaining  obstacle  to  judicial  hearing  and  en- 
forcement which  appellant  urges  upon  our  attention  is  the 
requirement  of  a  bond  for  costs  in  the  sum  of  $150.  This 
is  in  itself  hardly  a  new  burden;  for  our  practice  statutes 
have  since  long  prior  to  1883  subjected  plaintiffs  to  a  secu- 
rity for  costs,  in  the  discretion  of  the  court,  in  still  larger 
amount.  Independently  of  this  view,  however,  the  abso- 
lute requirement  that  a  plaintiff  shall  furnish  reasonable 
security  for  costs,  as  prerequisite  to  suit,  cannot  be  con- 
sidered so  completely  a  denial  of  adequate  remedy  as  to 
impair  the  obligation  of  existing  contracts.  It  is  a  very 
usual  requirement  of  practice  statutes  and  rules.  If  .our 
statutes  were  changed  so  that  such  a  preliminary  were  ab- 
solutely required  by  law  for  all  suits,  instead  of  being  per- 
missibly required  by  the  court  as  now,  we  apprehend  there 
could  be  no  doubt  that  such  change  is  within  the  legitimate 
control  of  the  legislature  over  procedure.  Such  is  the  sug- 
gestion in  Oatm<in  v.  Bond^  15  Wis.  20.  But  counsel  urges 
that  the  bond  is  not  amendable,  and  a  mistake  therein  is 
fatal  to  the  cause  of  action.    The  answer  to  this  suggestion 
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is  that  no  mistake  need  be  made.  The  charter,  in  terms 
easy  of  comprehension  if  carefully  read,  prescribes  what  the 
bond  shall  be,  and  compliance  therewith  is  not  difficult.  A 
law  which  lays  out  a  plaiil  and  adequate  course  for  one  to 
secure  judicial  enforcement  of  his  contract  does  not  impair 
the  obligation  because  one  straying  out  of  the  prescribed 
path  cannot  reach  the  goal.  But,  again,  counsel  says  the 
.statutory  requirement  that  the  bond  be  approved  by  the 
city  attorney  and  comptroller  renders  it  possible  for  those 
officers,  either  wilfully  or  by  neglect,  to  exclude  him  from 
his  remedy  in  court.  Whether  this  be  so  has  not  yet  been  de- 
cided. If  an  appellant  files  a  good  and  sufficient  bond  in 
compliance  with  law,  it  is  by  no  means  certain  that  the 
courts  cannot  coerce  proper  action  of  such  city  officers,  at 
least  so  far  as  is  possible  without  invading  the  field  of  their 
discretion.  But  it  is  not  an  impairment  of  the  obligation  of  a 
contract  to  make  the  remedy  dependent  for  certain  steps 
upon  the  performance  by  public  officers  of  their  duties. 
The  duty  of  the  city  attorney  and  comptroller  to  approve  a 
proper  bond  is  one  cast  on  them  by  law,  for  breach  of  which 
one  injured  may  have  his  remedy,  as  well  as  against  the 
sheriff  on  whom  he  must  depend  for  enforcement  of  an  exe- 
cution.  All  remedies  depend  upon  performance  of  duty  by 
public  officers,  and  by  breach  thereof  may  fail.  That  is 
true  even  of  the  privilege  of  action  in  the  courts,  wherein 
breach  of  duty  by  the  judge  might  most  eflPectually  post- 
pone or  entirely  defeat  the  claim;  but  such  possibility  does 
not  render  the  remedy  inadequate. 

That  the  change  of  legislative  policy  as  to  procedure  upon 
claims  against  Oshkosh  and  many  other  cities  was  adopted 
in  the  utmost  good  faith,  with  no  legislative  purpose  other 
than  promotion  of  public  welfare  and  proper  protection  of 
public  funds  against  unlawful  demands,  cannot  be  doubted. 
Putnam  v.  Huhicariy  32  Wis.  498;  Seegar  v,  Ashland^  101 
Wis.  515.    It  is  the  duty  of  the  courts  to  uphold  and  en- 


Wis.]  JANUAEY  TERM,  1901.  227 

— — ^ —  * 

The  Oshkosh  Water  Works  Co.  vs.  City  of  Oshlcosli. 

force  Buch  deliberately  adopted  and  important  changes  of 
policy,  unless  it  appears  clearly  and  beyond  all  reasonable 
controversy  that  the  legislative  power  has  been  exceeded. 
Adams  v.  Bdoity  105  Wis.  363,  373.  After  careful  consider- 
ation of  the  changes  wrought  by  the  amendment  of  1891  to 
the  Oshkosh  charter,  we  are  unable  to  say  with  the  requisite 
certainty  that  the  legislature  has  transgressed  the  bounds 
to  its  authority  over  remedies  and  procedure  by  so  modify- 
ing them  as  to  relieve  the  city  from  any  obligation  resting 
upon  it  by  reason  of  the  contract  with  plaintiff,  or  to  so  di- 
minish the  remedy  as  to  render  those  obligations  substan- 
tially less  valuable.  We,  therefore,  are  bound  to  enforce 
the  law  as  it  is  written,  and  affirm  the  decision  of  the  trial 
court  in  sustaining  the  demurrer  to  the  complaint. 
By  the  Court. —  Judgment  affirmed. 

Basdeen,  J.  The  obligation  of  a  contract,  in  a  constitu- 
tional sense,  is  the  means  provided  by  law  by  which  it  can 
be  enforced.  Whatever  lessens  the  efficacy  of  this  means, 
or  tends  to  postpone  or  retard  the  enforcement  of  the  con- 
tract, impairs  the  obligation.  Louisiana  v.  JVew  Orleans, 
102  U.  S.  203,  26  L.  Ed.  132,  and  note;  9  Notes  U.  S. 
Eep.  1069;  Baker,  Ann.  Const.  U.  S.  68.  The  remedies 
aCForded  by  existing  laws  enter  into  and  form  a  part  of  the 
obligation  of  a  contract.  The  legislature  has  a  right  to 
change  such  remedies,  and  modify  the  laws  governing  pro- 
cedure in  court,  if  it  leaves  the  party  a  substantial  remedy 
according  to  the  course  of  justice  as  it  existed  at  the  time 
the  contract  was  made.  Sturges  v.  Crowninshield,  4  Wheat 
122.  One  of  the  tests  that  a  contract  has  been  impaired 
is  that  its  value  has  by  legislation  been  diminished.  It 
is  not  a  question  of  degree  or  manner  or  cause,  but  of  en- 
croaching in  any  respect  on  its  obligation,  dispensing  with 
any  part  of  its  force.  Planters'*  Bank  v.  Sharp,  6  How.  301. 
The  substantial  question  in  this  case  is  whether  the  new 
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charter  so  affects  the  remedy  as  to  impair  the  obligation  of 
plaintiff's  contract  and  render  it  less  valuable.  I  cannot 
persuade  myself  that  it  does  not.  The  conditions  and  re- 
strictions thrown  around  the  attempt  to  get  into  court  are 
so  complex  and  indefinite^  and  are  to  be  followed  with  such 
nicety  of  exactness,  at  the  peril  of  losing  the  remedy  en- 
tirely, and  are  so  completely  different  from  those  in  exist- 
ence when  the  contract  was  made,  that  in  my  opinion  they 
so  lessen  the  efficacy  of  the  remedy,  retard  its  enforcement, 
and  diminish  its  value  as  to  come  within  the  condemnation 
of  the  constitution.  I  refer  particularly  to  those  charter 
provisions  as  to  when  the  time  within  which  an  appeal  must 
be  taken  commences  to  run,  and  the  requirements  relating  to 
the  giving  and  approval  of  a  bond.  The  latter  provisions 
seem  to  me  to  be  of  especial  significance.  The  appellant 
must  take  its  appeal,  get  its  bond,  and  secure  the  approval 
both  of  the  city  attorney  and  city  comptroller  in  twenty 
days,  or  its  rights  are  forfeited.  The  charter  contains  no 
provisions  regarding  the  responsibility  of  the  sureties,  does 
not  say  what  the  appellant  must  do  to  satisfy  the  city  at- 
torney and  comptroller  as  to  the  sufficiency  of  the  bond,  but 
leaves  it  entirely  to  those  officers  to  approve  or  not,  at  will. 
If,  perchance,  one  of  those  officers  should  be  absent  from  the 
city  during  the  time  the  right  to  appeal  is  running,  the  ap- 
peal is  lost.  The  old  charter  contained  no  such  technical 
or  drastic  conditions.  There  are  several  other  changes 
which  to  my  mind  tend  to  lessen  the  value  of  the  contract 
and  to  postpone  and  retard  its  enforcement,  but  I  need  not 
mention  them  at  length.  The  impression  in  this  regard  is 
so  strong  that  I  cannot  agree  with  the  conclusion  of  the 
majority  of  the  court. 
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Ho££Ni&,  Appellant,  vs.  Hoernig,  Bespondent.  {II2      ^H22\ 

Jamiary  14 — Fdyniary  £6, 1901. 
Divorce:  Crud  and  inhuman  treatment:  Division  of  estate. 

1.  In  an  action  by  a  wife  for  divorce  on  the  ground  of  cruel  and  in- 
human treatment  it  appeared  that  the  net  amount  of  property  of 
the  parties,  over  and  above  indebtedness^  was  |17,100,  much  of 
which  had  been  accumulated  in  a  business  which  the  plaintiff  had 
assisted  in  managing.  Out  of  this  the  court  awarded  her  |3,($00, 
apparently  in  repayment  of  $1,600  put  into  the  business  by  her  sev- 
eral years  previously,  the  homestead,  worth  $6,000,  ^nd  her  interest 
as  beneficiary  in  an  insurance  policy  worth  $500.  It  also  provided 
for  the  payment  to  her  of  $150  annually  during  the  minority  of  an 
eight-year-old  son  whose  custody  had  been  awarded  to  her.  Hddt 
that  the  plaintiff  had  no  just  ground  of  complaint 

Sl  Where  adultery  was  not  alleged  in  the  complaint  in  a  divoroe  ac- 
tion, but  facts  from  which,  if  true,  a  strong  inference  of  adultery 
would  arise  were  stated  simply  as  acts  of  cruel  and  inhuman  treat- 
ment* the  court  refused  to  find  specifically  as  to  such  acts,  but 
found  generally  that  cruel  and  inhuman  treatment  was  proven. 
Heldf  not  prejudicial  to  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Winne- 
bago county :  Geobqe  W.  Bubnell,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  divorce,  brought  by  the  wife  on  the 
ground  of  cruel  and  inhuman  treatment.  The  divorce  was 
granted,  and  the  property  of  the  parties  divided,  and  the 
plaintiff  appeals  from  that  part  of  the  judgment  making 
division  of  the  property  and  fixing  the  amount  to  be  paid 
the  plaintiff  for  the  support  of  the  son  of  the  parties. 

The  facts  were  that  the  parties  were  married  in  1884. 
One  son,  Carl  Hoernig  (still  living),  was  born  in  1892,  as 
the  issue  of  the  marriage.  The  defendant  was  the  proprietor 
of  a  meat  market  when  the  parties  were  married,  and  pos- 
sessed a  store  building  in  Oshkosh,  worth  |8,000.  The 
plaintiff  had  no  property.  Soon  after  the  marriage,  the 
plaintiff  began  to  work  in  the  meat  market,  keeping  books^ 
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waiting  on  customers,  and  having  charge  of  the  business 
during  the  defendant's  absence.  There  is  a  dispute  between 
the  parties  as  to  whether  the  plaintiff  did  this  voluntarily  or 
under  compulsion,  but  the  court  found  that  she  did  it  volun- 
tarily. Her  services  were  valuable  in  the  business,  and  it 
prospered.  In  December,  1890,  the  defendant,  in  anger, 
struck  and  choked  the  plaintiff,  and  she  left  the  defendant 
and  went  home  to  her  parents;  but  in  a  few  days,  however, 
she  returned  on  defendant's  promise  of  kindness  in  the  fu- 
ture, and  continued  to  assist  in  the  meat-market  business  as 
before.  In  1893  the  defendant  went  into  the  distilling  busi- 
ness (his  wife  still  managing  the  meat  market),  and  lost  nine 
or  ten  thousand  dollars  in  it.  Afterwards  he  went  into  the 
business  of  manufacturing  caskets,  and  lost  a  thousand  dol- 
laiTs  in  that.  The  meat-market  business  was  successful,  how- 
ever, and  some  property  was  accumulated.  The  plaintiff 
claims,  and  the  court  found,  that  in  1894  and  1895  the  plaint- 
iff received  from  her  father  $1,500,  and  invested  it  in  the 
defendant's  business.  The  plaintiff  also  claims,  and  the  court 
found,  that  the  defendant  continued  to  treat  the  plaintiff  in 
a  cruel  and  inhuman  manner  after  her  return  in  1890,  ren- 
dering it  unsafe  and  improper  for  the  plaintiff  to  live  with 
him.  She  finally  left  the  defendant  in  June,  1899,  when  she 
went  to  live  with  her  parents  at  Fond  du  Lac,  taking  her 
young  son  with  her. 

At  the  time  of  the  trial  of  the  action  the  parties  owned 
real  estate  in  Oshkosh,  the  title  to  all  of  which  was  in  the 
plaintiff,  as  follows:  A  homestead,  worth  $6,000;  a  store, 
called  the  "  Carr  Bros,  store,"  worth  $9,000  (both  of  these 
parcels  were  covered  by  a  mortgage  for  $5,500) ;  another 
store,  called  the  "Pelton  store,"  worth  $8,000,  and  mort- 
gaged for  $7,000;  three  other  parcels  of  real  estate,  not 
mortgaged,  worth,  in  the  aggregate,  $4,500.  The  parties 
also  held  three  good  notes,  called  the  *'Athern  notes,"  of 
the  face  value  of  $3,000,  which  had  also  been  transferred  to 
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the  plaintiff.  The  value  of  all  this  property  was  found  by 
the  court  to  be  $30,500.  At  the  same  time  the  defendant 
had,  as  the  court  found,  personal  property  as  follows:  Good 
accounts,  $3,000;  stock  in  trade,  $1,200;  fixtures,  $400;  a 
life  insurance  policy,  partially  paid,  worth  $500, —  making 
in  all  $5,100.  Thus  the  total  property  of  the  parties,  as 
found  by  the  court  (except  household  furniture  of  little  value), 
was  $35,600,  and  the  mortgage  indebtedness  was  $12,500, 
in  addition  to  which  the  court  found  that  the  defendant 
owed  $6,000;  making  a  total  indebtedness  of  $18,500,  and 
leaving  a  net  excess  of  property  above  indebtedness  of 
$17,100.  The  proof  showed  that  the  homestead  was  con- 
veyed to  the  plaintiff  in  February,  1894,  and  the  balance  ot 
the  property  of  which  she  had  title  was  conveyed  to  her  in 
August,  1897.  The  plaintiff  claimed  that  this  last  convey- 
ance was  made  by  the  defendant  for  the  purpose  of  delay- 
ing and  defrauding  certain  creditors,  but  the  court  found 
against  this  contention.  The  plaintiff  had  put  nothing  into 
the  property  except  the  $1,500  before  mentioned  and  h^r 
labor,  which  is  conceded  to  have  been  valuable. 

Upon  these  facts  the  court  awarded  the  custody  of  the  boy 
to  the  plaintiff,  and  directed  the  defendant  to  pay  the  plaint- 
iff $150  per  year  for  his  support  in  semi-annual  payments. 
He  also  awarded  her  the  three  Athern  notes  as  her  separate 
estate,  and  directed  that  the  defendant  assign  to  her  her 
beneficiary  interest  in  the  life  insurance  policy;  also  the 
homestead,  free  of  incumbrances ;  and  directed  that  the  de- 
fendant pay  off  and  remove  the  incumbrance  thereon  within 
thirty  days,  and  decreed  that  said  incumbrance  be  a  lien  on 
all  the  remaining  real  property  until  it  was  discharged  by 
the  defendant.  The  remaining  property,  real  and  personal, 
was  awarded  to  the  defendant,  and  a  conve^'^ance  of  the  real 
property  by  the  plaintiff  was  directed.  It  appears  that  the 
plaintiff  had  been  receiving  rental  of  the  so-called  Pelton 
and  Carr  stores,  and  the  court  ordered  that  such  rents  be 
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paid  to  her  up  to  January  1^  1900,  and  after  that  date  to  the 
defendant. 

For  the  appellant  there  were  briefs  by  Qiffm  db  Sfidker- 
landy  and  oral  argument  by  D.  D.  Sutherland. 

For  the  respondent  there  was  a  brief  by  JFreeman  dk  Free- 
matij  and  oral  argument  by  G.  N.  Freeman, 

WiNSLow,  J.  In  what  respect  the  plaintiff  was  wronged 
by  the  judgment  in  this  case,  we  have  been  unable  to  per- 
ceive. The  title  to  all  of  the  property  which  stood  in  her 
name  at  the  time  of  the  divorce  had  l>een  derived  by  her 
from  her  husband.  It  was,  therefore,  subject  to  division 
,by  the  terms  of  the  statute.  Stats.  1898,  sec.  2364.  It  is 
difficult  to 'see  how  the  fact  that  it  may  have  been  trans- 
ferred in  fraud  of  creditors  can  affect  this  right,  because  it 
was  still  property  "  derived  from  her  husband."  But  the 
court  found  on  sufficient  evidence  that  it  was  not  transferred 
in  fraud  of  creditors;  hence  the  question  is  not  here. 

The  court  gave  the  wife  the  Athern  notes  —  $3,000 — ap- 
parently in  repayment  of  the  $1,500  which  she  put  into  the 
defendant's  business  in  1894.  The  net  amount  of  all  prop- 
erty over  and  above  indebtedness  was  $17,100.  Deducting 
the  amount  of  the  Athern  notes  from  this,  leaves  $14,100. 
Out  of  this  the  court  gave  the  plaintiff  the  homestead,  worth 
$6,000,  free  of  incumbrance.  This  is  a  larger  proportion  of 
the  estate  than  was  allowed  by  this  court  in  the  cases  of 
McChesney  v.  McChemiey^  91  Wis.  268,  and  RoelJcev,  Rodke^ 
103  Wis.  204,  which  cases  are  quite  similar  in  their  facts  to 
the  case  at  bar.  It  does  not  seem  to  us  that  the  plaintiff  has 
any  just  ground  of  complaint. 

It  is  said  that  the  court  erred  in  refusing  to  find  upon  the 
question  of  adultery.  Examination  of  the  complaint  shows 
that  no  cause  of  action  for  adultery  was  stated  or  attempted 
to  be  stated.  Certain  acts  of  the  defendant  were  stated, 
from  which,  if  true,  a  strong  inference  of  adultery  would 
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arise;  bat  it  was  nowhere  alleged  that  adalterj  was  in  fact 
committed,  nor  were  the  necessary  allegations  negativing 
plaintiffs  connivance,  etc.,  prescribed  by  Rule  XXIX  of  the 
Circait  Court  Rules,  contained  in  the  complaint.  The  acts 
alleged  were  plainly  stated  simply  as  acts  of  cruel  and  in- 
human treatment.  The  court  refused  to  find  specifically  as 
to  these  acts,  but  found  generally  that  cruel  and  inhuman 
treatment  during  the  continuance  of  the  marriage  was 
proven.'  We  find  no  prejudicial  error  in  this. 
By  the  Court — Judgment  affirmed. 


The  State,  Respondent,  vs.  Ohilds,  Appellant.  109 

January  16  —  February  f 5, 190L 

{1, 2)  Collection  offorfeUures:  Justices*  courts:  Jurisdiction:  Complaint 
(8)  Highways  on  toum  lines:  Apportionment:  Control, 

1.  Under  sec.  8298,  Stats.  1898,  a  formal  complaint  is  not  necessary  to 
give  a  justice  of  the  peace  jurisdiction  to  issue  his  summons  in  an 
action  to  collect  a  forfeiture,  but  it  is  sufficient  if  one  of  the  offi- 
cers there  named,  in  writing,  calls  the  attention  of  the  justice  to 
the  fact  that  a  person  within  his  jurisdiction  is  liable  to  a  certain 
penalty  and  directs  the  collection  thereof  by  an  action  before 
such  justica 

2L  Under  sea  8295,  Stats.  1898  (providing  that  in  actions  by  the  state  to 
recover  forfeitures  "it  shall  be  sufficient  to  allege  in  the  complaint, 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  amount  of 
the  forfeiture  claimed,  according  to  the  provisions  of  the  statute 
which  imposes  it,  specifying  the  section,"  etcX  a  complaint  alleg- 
ing a  liability  under  a  section  which  imposes  a  penalty  for  the 
doing  of  either  of  two  acts  is  sufficient,  although  the  specific  act 
relied  on  is  not  stated.  If  the  defendant  cannot  say  from  the 
complaint  alone  what  he  is  required  to  meet,  he  should  request  the 
court  to  require  the  plaintiff  to  elect  upon  which  branch  of  the 
statute  it  will  rely. 

&  A  town  to  which  a  specific  part  of  a  town-line  highway  has  been 
apportioned  to  make  and  nu^intain,  pursuant  to  sea  1373,  Stats. 
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1898  (providing  that  a  "  town  shall  have  all  the  rights  and  be  sub* 
ject  to  all  the  liabilities  in  relation  to  the  part  of  the  highway  to 
be  made  or  repaired  "  by  it  as  if  it  were  wholly  located  therein^ 
has  exclusive  jurisdiction  throughout  the  entire  width  thereof  for 
that  purpose,  no  exception  being  made  as  to  territory  in  the  ad- 
joining town  which  is  common  to  such  highway  and  an  ancient 
highway  which  crosses  it 

Appeal  from  a  judgment  of  the  county  court  of  "Winne- 
bago county:  0.  D.  Cleveland,  Judge.     Reversed, 

Action  to  recover  the  statutory  penalty  for  wrongfully 
filling  a  ditch  constructed  for  draining  water  from  a  high- 
way. The  complaint  was  made  by  the  district  attorney  of 
the  proper  county.  It  stated  that  defendant  was  liable  to 
the  state  of  Wisconsin  in  the  sum  of  $25  according  to  the 
provisions  of  sec.  1326,  E.  S.  1878.  Indorsed  thereon  was  a 
direction  signed  by  the  district  attorney  for  the  prosecution 
of  an  action  to  recover  the  penalty.  Such  complaint,  so  in- 
dorsed, was  filed  with  a  justice  of  the  peace,  whereupon  a 
civil  action  was  commenced  before  such  justice,  against  the 
defendant,  in  which  such  proceedings  were  thereafter  duly 
had  that  a  judgment  was  rendered  against  said  defendant 
for  $25  and  costs.  The  case  was  appealed  to  the  county 
court,  where  the  answer  was  amended  alleging  that  the 
place  where  the  alleged  wrong  was  done  was  in  a  duly  es- 
tablished town-line  highway  on  the  town  line  between  the 
town  of  Menasha  and  the  town  of  Harrison,  the  former 
being  in  Winnebago  and  the  latter  in  Ciilumet  county  in 
this  state,  and  in  that  part  thereof  apportioned  to  the  town 
of  Harrison  to  make  and  keep  in  repair;  that  the  act  com- 
plained of  was  done  by  the  direction  of  the  supervisors  of 
the  town  of  Harrison,  exercising  their  authority  to  main- 
tain and  keep  such  highway  in  repair;  that  it  was  the  judg- 
ment of  said  supervisors  that  the  proper  condition  of  such 
highway  required  the  filling  up  of  the  ditch,  and  that  it  waa 
filled  up  accordingly. 
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When  the  case  came  on  for  trial  there  was  a  motion  to 
dismiss,  because  jurisdiction  was  not  obtained  by  the  lower 
court  for  want  of  proper  proceedings  before  the  issuance  of 
the  summons,  and  because  the  complaint  filed  was  not  suffi- 
ciently definite  and  certain  to  show  the  particular  act  claimed 
to  have  occurred  rendering  the  defendant  liable  under  the 
statute.  The  motion  was  denied,  and  defendant  excepted. 
A  motion  was  then  made  that  the  plaintiff  make  the  com- 
plaint more  definite  and  certain,  which  was  denied.  There 
was  then  an  objection  to  the  reception  of  any  evidence 
under  the  complaint,  upon  the  ground  that  two  distinct  of- 
fenses were  mentioned  in  sec.  1326,  R.  S.  1878,  and  that  the 
complaint  failed  to  state  the  particular  offense  relied  upon. 
The  objection  was  sustained,  and  plaintiff  was  permitted  to 
amend  the  complaint  by  alleging  that  defendant  filled  up  a 
ditch  constructed  for  draining  water  from  a  highway,  in 
the  town  of  Menasha,  in  the  county  of  Winnebago,  at  a 
point  near  the  town  of  Harrison  in  Calumet  county,  and 
said  town  of  Menasha. 

The  case  was  tried  by  the  court  and  resulted  in  findings 
of  fact  substantiaHy  as  follows:  October  24, 1863,  and  con- 
tinuously for  a  long  time  prior  thereto  and  subsequently  till 
after  the  occurrence  complained  of,  a  public  highway  ex- 
isted, crossing  nearly  at  right  angles  the  town  line  between 
the  town  of  Menasha  and  the  town  of  Harrison.  Prior  to 
the  date  specifically  named,  that  portion  of  said  highway 
in  the  town  of  Menasha  was  maintained  by  said  town  up  to 
the  town  line  between  the  two  towns  named.  On  said  day 
such  proceedings  were  duly  had  that  a  town-line  road  was 
established  on  said  town  line,  crossing  the  highway  first 
mentioned,  that  part  thereof  including  the  point  of  the 
crossing  of  the  two  roads  being  apportioned  to  the  town  of 
Harrison  to  make  and  keep  in  repair.  On  November  4, 
1897,  the  overseer  of  highways  for  that  part  of  the  town  of 
Menasha  including  the  place  where  the  two  roads  cross  each 
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other  as  aforesaid,  assuming  that  said  town  had  exclasive 
jorisdiction  at  said  point  np  to  the  town  line  for  the  purpose 
of  maintaining  the  town  road,  for  such  purpose  constructed 
a  culvert  across  such  road  parallel  with  and  at  the  proper 
distance  from  the  center  line  of  the  traveled  track  of  and 
within  the  limits  of  the  town-line  road.  Thereafter  the  su- 
pervisors of  the  town  of  Harrison,  assuming  that  said  town 
was  responsible  for  the  condition  of  the  town-line  highway 
at  the  crossing  of  the  two  ways,  and  that  the  maintenance 
of  the  culvert  rendered  said  highway  less  safe  and  con- 
venient than  it  otherwise  would  be,  restored  the  former 
situation  by  removing  the  planks  from  the  culvert  and  fill- 
ing up  the  ditch.  The  defendant  was  active  in  doing  the 
work  by  the  authority  of  the  supervisors  of  said  town  of 
Harrison. 

On  such  facts  the  trial  court  held  that  the  jurisdiction  of 
the  town  of  Menasha,  as  regards  the  town  road,  included 
the  entire  territory  of  such  town  within  the  limits  of  the 
two  ways,  each  four  rods  wide  at  the  crossing,  and  was 
paramount  to  that  of  the  town  of  Harrison,  and  that  the 
act  of  defendant  in  filling  up  the  ditch,  though  he  was  act- 
ing under  the  direction  of  the  supervisors  of  said  town  of 
Harrison,  was  unlawful  and  rendered  him  liable  to  the  pen- 
alty of  $25,  under  sec.  1326,  K.  S.  1878.  Judgment  was 
rendered  accordingly,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  SUas  BvUardyhXr 
torney,  and  J,  E.  McMvllen^  of  counsel,  and  oral  argument 
by  Mr.  Bullard, 

J.  C.  Kerwin^  for  the  respondent. 

Marshall,  J.  The  motion  to  dismiss  the  action  upon  the 
ground  that  the  justice  did  not  obtain  jurisdiction  was  prop- 
erly denied.  The  motion  was  based  on  the  idea  that  the 
filing  with  the  justice  of  a  formal  and  sufficient  complaint, 
made  by  the  district  attorney  of  the  county  or  some  other 
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oflScer  authorized  to  direct  the  commencement  of  the  action, 

showing  liability  of  the  defendant  under  the  statute,  was  a 

condition  precedent  to  jurisdiction  to  issue  the  summons. 

Reliance,  in  the  main,  was  placed  on  State  v.  GiUen^  49  Wis. 

683.     Such  case  arose  while  ch.  192,  Laws  of  1877,  was  in 

force.    That  provided  as  follows: 

"  No  summons,  warrant  or  other  process  shall  hereafter 
be  issued  by  any  justice  of  the  peace  or  other  officer,  in  any 
action  to  recover  a  penalty,  forfeiture  or  fine,  under  the 
provisions  of  chapter  155  of  the  Revised  Statutes,  unless  a 
complaint  shall  be  made  and  filed  by  the  district  attorney, 
or  the  mayor  or  alderman  of  an  incorporated  city  or  village, 
or  a  member  of  the  town  board  of  supervisors  residing  in 
the  county  where  such  penalty  is  incurred,  with  such  justice 
of  the  peace  or  other  officer,  prior  to  the  issuing  of  such 
process." 

There  was  no  mistaking  the  meaning  of  that  language,  so 
the  court  said  that  the  justice  failed  to  obtain  jurisdiction, 
no  complaint  having  been  filed  as  the  statute  required. 
Since  such  case  arose  the  law  has  been  materially  changed. 
Such  change  dates  from  the  revision  of  1878.  The  condition 
precedent  to  the  commencement  of  an  action  of  this  char- 
acter now  is  as  follows: 

"  No  such  action  .  .  .  shall  be  brought  before  any 
justice  of  the  peace  except  by  direction  of  the  attorney  gen- 
eral, district  attorney  of  the  county,  mayor  or  alderman  of 
a  city,  president  or  trustee  of  a  village,  or  supervisor  of  a 
town,  in  which  the  forfeiture  is  incurred,  or  other  officer 
specially  directed  by  statute."    Sec.  3298,  Stats.  1898. 

It  will  be  noted  that  a  mere  direction  by  the  district  at- 
torney for  the  bringing  of  the  action  is  all  that  is  required 
to  give  a  justice  of  the  peace  full  jurisdiction  to  issue  his 
summons.  No  formal  complaint  is  necessary.  The  statute 
does  not  even  say  that  the  direction  must  be  in  writing, 
though  doubtless  good  practice  requires  that  it  should  be. 
But  certainly,  if  the  district  attorney,  in  writing,  calls  the 
attention  of  a  justice  of  the  peace  to  the  fact  that  a  person 
within  his  jurisdiction  is  liable  to  a  penalty  under  sec.  1326, 
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stats.  1898,  and  directs  the  collection  of  the  same  by  an  ac- 
tion before  such  justice,  the  statute  is  fully  complied  with. 
All  that  was  done  in  this  case. 

If  it  were  true  that  a  formal  complaint,  suflScient  in  every 
respect  and  made  by  one  of  the  oflBcers  specified  in  the  stat- 
ute, is  now  required  to  be  filed  with  the  justice  in  order  to 
clothe  him  with  jurisdiction  to  issue  his  summons  in  a  case 
like  this,  the  complaint  filed  seems  to  be  strictly  in  accord 
with  sec.  3295,  Stats.  1898,  which  says  that  "  In  such  ac- 
tions it  shall  be  sufScient  to  allege  in  the  complaint,  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  amount  of 
the  forfeiture  claimed,  according  to  the  provisions  of  the 
statute  which  imposes  it,  specifying  the  section  and  chapter 
containing  such  statute."  True,  the  complaint  referred  to 
a  section  of  the  statute  which  renders  a  person  liable  for  a 
penalty  of  $25  for  doing  either  of  two  acts;  and  a  person 
charged  generally  under  it  cannot  say  from  the  complaint 
alone  what  he  is  required  to  meet.  Any  difficulty  in  that 
regard  can  easily  be  avoided  by  a  request  to  the  court  that 
the  plaintiff  elect  upon  which  branch  of  the  statute  it  will 
rely.  No  such  request  was  made  in  this  case,  though  de- 
fendant had  all  the  relief  that  could  have  been  obtained 
thereby.  After  improperly  sustaining  an  objection  to  the 
complaint  upon  the  ground  that  it  failM  to  state  a  cause  of 
action  against  the  defendant,  merely  because  it  was  indefi- 
nite in  that  it  failed  to  point  out  the  particular  provision  of 
sec.  1326  relied  upon,  the  complaint,  by  permission,  was 
amended,  so  as  to  cover  the  alleged  defect.  The  complaint 
should  have  been  treated  as  sufficient  in  form,  because  it 
followed  the  statute.  Then,  if  the  court  concluded  that 
justice  required  plaintiff's  attorney  to  elect  upon  .which 
branch  of  the  statute  he  would  proceed,  it  should  have  so 
ordered. 

On  the  merits  of  the  case  there  is  this  one  question  that 
must  be  decided:    Has  a  town,  to  which  a  part  of  a  town- 
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line  highway  has  been  apportioned  to  make  and  maintain 
parsaant  to  sec.  1273,  Stats.  1898,  jurisdiction  throoghoat 
the  entire  width  thereof  for  that  purpose,  to  the  end  that  its 
proper  officers  may  lawfully  do  those  things  reasonably 
necessary,  in  their  judgment,  to  such  construction  and  main- 
tenance, no  exception  being  made  as  to  territory  in  the  ad- 
joining town  which  is  common  to  such  highway  and  an 
ancient  highway  which  it  crosses?  As  indicated  in  the 
statement  of  facts,  the  trial  court  answered  that  in  the  neg- 
ative. If  that  determination  be  wrong  the  juagment  is  er- 
roneous and  must  be  reversed.  Yery  little  light  can  be  ob- 
tained from  decided  cases,  in  deciding  such  question.  It 
must  be  tested  by  the  statute  (sec.  1273,  Stats.  1898)  from 
which  whatever  power  one  party  to  a  town-line  road  pos- 
sesses within  the  territory  of  the  other  party  is  derived.  It 
read  as  follows: 

"  The  said  supervisors,  upon  laying  out,  altering  or  widen- 
ing such  highway,  shall  determine,  in  their  order,  what  part 
of  such  hignway  shall  be  made  and  kept  in  repair  by  each 
town,  and  what  share  of  the  damages,  if  any,  shall  be  paid 
by  each;  and  each  such  town  shall  have  all  the  rights  and 
be  subject  to  all  the  liabilities  in  relation  to  the  part  of  such 
highway  to  be, made  or  repaired  by  such  town  as  if  it  were 
wholly  located  in  such  town." 

That  language,  looking  only  to  its  literal  sense,  is  too 
plain  to  call  for  or  admit  of  judicial  constru^ction.  Apply- 
ing the  language  in  such  literal  sense  to  the  subject  of  the 
law,  no  absurd  consequences  are  perceived,  nor  do  we  find 
any  conflict  between  it  and  any  other  statute.  The  purpose 
of  the  law  appears  to  be  that  there  shall  be  no  divided  re- 
sponsibility as  to  any  part  of  a  town-line  highway.  That 
is  in  accordance  with  legislative  policy  generally  as  regards 
highways,  and  with  the  policy  of  courts  where  judicial  con- 
struction is  required  to  determine  questions  of  conflicting 
jurisdictions  as  to  such  ways.  Elliott,  Eoads  &  S.  (2d  ed.), 
§  453 ;  Chicago^  M.  <fe  St.  P.  H.  Co.  v.  Milwaukee,  97  Wis. 
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418,  432-434.  The  view  of  respondent's  counsel  coald  not 
prevail  without  reading  into  a  plain  statute  a  meaning  that 
cannot  be  reasonably  attributed  to  its  language.  Courts  are 
not  permitted  to  do  that. 

The  act  for  which  defendant  was  found  guilty  would 
have  been  lawful  if  the  locus  in  quo  were  within  the  territo- 
rial limits  of  the  town  of  Harrison.  By  the  plain  mandate 
of  the  statute,  such  place,  for  the  purpose  of  the  performance 
of  the  duty  of  maintaining  the  town-line  road,  was  a  part 
of  said  town.  Therefore,  defendant  was  not  guilty  of  any 
wrong.  It  seems  that  there  is  no  escaping  that  conclusion. 
It  is  considered  that  the  legislative  intent,  in  requiring  the 
apportionment  of  town  highways  between  the  towns  af- 
fected, giving  to  each  a  specific  portion  to  make  and  main- 
tain, with  the  same  jurisdiction  over  it  as  if  it  were  located 
wholly  within  the  town  upon  which  the  duty  is  imposed, 
was  to  avoid  divided  responsibility,  and  that  such  intent 
extends  as  far  as  necessary  to  fully  accomplish  its  purpose, 
viz.,  to  make  the  town  having  charge  of  a  part  of  a  town- 
line  highway  responsible  for  the  proper  condition  of  that 
part  of  such  highway  common  to  both  ways,  and  to  give 
it  exclusive  jurisdiction  for  that  purpose. 

By  the  Court —  The  judgment  of  the  county  court  is-  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  for  defendant  against  the  state  for  costs,  said 
judgment  to  be  paid  by  "Winnebago  county!  Stats.  1898, 
sec.  3313. 
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Optbnbebo,  Appellant,  vs.  Skelton,  Bespondent.  

109         241 
February  £  — February  its,  1901.  113       •  12 

Sales:  Breach  of  warranty:  Recouping  damages:  Appeal:  Immaterial 
error:  Judgment^  when  supported:  Fact  assumed  by  trial  court  as 
.  undisputed:  BUI  of  exceptions, 

1.  The  purchaser  of  a  threshing-machine  engine  warranted  to  be  in 

good  working  condition  may  retain  it  and  recoup  against  the  pur- 
chase price  the  damages  which  its  defective  condition  imposed 
upon  him,  such  as  for  the  wastage  of  time  of  himself  and  his 
threshing  crew  in  the  actual  efifort  to  use  the  machine,  upon  the 
vendor's  solicitation  that  he  do  so;  for  the  value  of  his  own  time  in 
reasonable  efforts  to  remedy  the  defects;  and  for  the  amount  paid 
for  the  hire  of  another  engine  for  a  few  days  to  do  the  work  for 
which  the  engine  would  have  served  had  it  been  as  warranted. 

2.  In  such  a  case  the  jury,  by  special  verdict^  awarded  the  purchaser 

damages  for  loss  of  earnings,  caused  by  defects  in  the  engine,  diir- 
ing  the  time  it  was  actually  operated,  but  the  court  rejected  the 
allowance  as  too  remote.  Held,  that  the  admission  of  evidence  of 
such  damages,  and  permitting  the  jury  to  find  thereon,  was  not 
prejudicial  to  the  vendor. 

8w  The  trial  court  in  such  a  case  submitted  to  the  jury  questions  as  to 
the  value  of  the  purchaser's  time  spent  in  thirteen  trips  to  get  the 
engine  repaired  and  in  six  days  trying  to  repair  it,  and  included 
the  amounts  found  by  the  jury  in  the  judgment,  but  the  question 
whether  so  much  time  was  in  fact  consumed  was  not  submitted. 
Hdd,  equivalent  to  a  decision  that  it  was  established  without  dis- 
pute that  the  amount  of  time  stated  in  the  questions  was  actually 
so  spent. 

4.  When  the  trial  court,  sitting  with  a  jury,  expressly  decides  an  issue 
of  fact,  it  will  be  presumed  on  appeal  that  its  decision  was  sup- 
ported by  uncontroverted  evidence,  in  the  absence  of  a  bill  of  excep- 
tions certified  to  contain  all  the  evidence;  and  the  fact  so  found 
will  be  considered  in  connection  with  tlie  pleadings  and  verdict  in 
determining  whether  the  judgment  is  supported  thereby. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael- Kiewan,  Circuit  Judge.    Affirmed. 
On  May  15,  1898,  the  plaintiff  sold  to  the  defendant  a 

second-hand  traction  threshing  engine  at  the  agreed  price 
Vou  109  — 16 
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of  $550,  which  he  warranted  to  be  in  good  working  condi- 
tion. It  was  found  defective,  and  the  plaintiff,  who  was  a 
machinist  and  dealer  in  such  commodities,  assured  defend- 
ant that  the  defects  could  be  remedied  so  as  to  make  the 
engine  comply  with  the  warranty.  Repeated  repairs  and 
alterations  were  made  from  time  to  time  under  that  asser- 
tion. The  defendant  retained  the  engine,  and  attempted  to 
use  it  through  the  threshing  season  of  1898,  during  which 
he  worked  with  it  twenty-seven  days.  The  engine  was  not 
in  good  working  order,  especially  in  inability  to  keep  up 
steam,  so  that  frequent  stoppages  occurred.  Not  until  after 
the  threshing  season,  in  the  following  February,  did  the 
plaintiff  succeed  in  repairing  the  defects  so  as  to  make  the 
engine  meet  the  warranty.  Plaintiff  sued  for  balance  of 
unpaid  purchase  price,  and  defendant  counterclaimed  for 
si)ecial  damages  resulting  from  the  breach  of  warranty,  the 
damages  claimed  in  the  counterclaim  being  fifteen  trips  by 
defendant  to  Sheboygan  in  connection  with  repairs,  $44.50; 
loss  of  time  of  defendant  and  his  crew  of  threshing  help 
during  the  threshing  season  for  the  purpose  of  making  re- 
pairs and  to  let  the  engine  make  steam,  and  ^'damages 
otherwise  caused  by  reason  of  the  defects,"  $150;  expendi- 
ture for  hire  of  another  engine  to  complete  threshing  con- 
tracts, $15 ;  and  six  days'  time  of  defendant  in  efforts  to 
repair,  $9.  Defendant  tendered  judgment  for  $100,  which 
tender  was  not  accepted. 

The  case  was  tried  to  a  jury,  and  a  special  verdict  taken, 
in  which  the  balance  of  purchase  price  due  plaintiff  was 
found,  without  controversy,  at  $226.66.  The  jury  found, 
further,  that  the  engine  was  less  valuable  by  reason  of  the 
noncompliance  with  the  warranty  in  the  sum  of  $250,  and, 
in  answer  to  specific  questions,  as  follows:  (9)  During  the 
twenty-seven  days  of  use  of  the  machine,  defendant's  loss, 
in  wages  paid  to  his  men  for  time  in  which  the  work  was 
stopped  or  suspended  because  the  engine  did  not  furnish  the 
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required  steam,  was  $54;  (10)  the  loss  to  the  defendant  on 
account  of  the  loss  of  his  time  during  the  same  period  and 
from  the  same  causes,  was  $13.50;  (11)  such  stoppage  was 
due  to  the  defective  condition  of  the  engine;  (12)  the  value 
of  defendant's  time  and  team  for  thirteen  trips  made  to  get 
engine  repaired  was  $44.50;  (13)  the  defective  condition 
made  necessary  the  hire  of  another  engine  for  five  days,  at 
$3  per  day,  $15;  (14)  the  value  of  defendant's  time  for  six 
days  spent  in  trying  to  repair  the  defects  in  the  engine  in 
question  was  $9;  (15, 16, 17)  the  diminished  earnings  during 
the  twenty-seven  days  in  question,  by  reason  of  the  defects 
in  the  engine,  were  170  bushels  per  day,  at  the  price  of  two 
and  one-half  cents  per  bushel. 

On  motions  for  judgment,  the  court  rejected  the  dimin- 
ished value  of  the  engine  as  not  within  the  pleadings,  and 
rejected  the  loss  of  earnings,  in  response  to  fifteenth,  six- 
teenth, and  seventeenth  questions,  as  too  remote,  but 
awarded  defendant  recovery  upon  his  counterclaim  for  the 
items  found  by  the  ninth,  tenth,  twelfth,  thirteenth,  and 
fourteenth  questions,  aggregating  $136;  thus  reducing 
plaintiffs  net  recovery  to  $90.66,  being  less  than  the  amount 
of  the  tender  of  judgment,  so  that  by  balancing  of  costs  a 
net  judgment  of  $4.91  was  rendered  in  favor  of  the  defend- 
ant, from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Andrew  Gilhertaon 
^nd  C.  H,  Maynard^  and  oral  argument  by  Mr,  Gilbertson. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Simon  GiUen, 

Dodge,  J.  By  reason  of  the  fact  that  the  bill  of  excej> 
tions  is  not  certified  to  contain  all  of  the  evidence,  we  are 
unable  to  consider  several  of  the  assignments,  of  error,  es- 
pecially those  which  assail  the  answers  to  certain  questions 
in  the  special  verdict  as  contrary  to  the  evidence,  and  that 
which  assigns  error  for  refusing  to  direct  a  verdict  in  plaint- 
iff's favor. 
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The  first,  fourth,  and  eleventh  assignments  of  error  aro 
predicated  on  the  admission  in  evidence  and  submission  to 
the  jury  of  the  question  of  loss  of  profits,  or,  rather,  loss  of 
earnings  of  the  engine,  during  the  time  it  was  actually  op- 
erated, by  reason  of  its  defects.  These  assignments  need 
no  consideration ;  for,  even  if  it  be  conceded  that  such  dam- 
ages were  speculative  and  remote,  no  error  prejudicial  to 
the  plaintiflf  would  be  presented  by  the  record,  since  the 
court  rejected  the  allowance  made  by  the  jury  therefor,  and 
his  conduct  in  admitting  evidence  thereof,  and  permitting 
the  jury  to  find  thereon,  can  have  had  no  effect  on  the  judg- 
ment appealed  from. 

Equally  unnecessary  of  consideration  are  the  second, 
seventh,  and  ninth  assignments  of  error,  which  raise  the 
contention  merely  that  the  engine  was  conclusively  shown 
by  the  pleadings  to  have  been  accepted  by  the  defendant. 
This  contention  might  be  conceded  without  disclosing  prej- 
udicial error.     The  only  damages  of  which  recovery  is 
allowed  are  those  entirely  consistent  with  the  acceptance 
and  retention  of  the  machine.    They  are  special  damages 
resulting  from  defects  therein  which  constituted  a  breach 
of  the  warranty  that  it  should  be  in  good  working  condi- 
tion.   Had  defendant  not  accepted  the  engine,  but  elected 
to  return  the  same  by  reason  of  the  defects,  his  right  of  re- 
covery would  be  all  suras  paid  upon  the  purchase  price 
therefor,  together  with  such  special  damages  as  he  might 
have  suffered  while*  fairly   experimenting  therewith  and 
before  discovery  of  the  breach  of  the  warranty ;  but  such 
damages  are  neither  demanded  in  the  counterclaim  nor 
allowed  by  the  judgment.    The  purchaser,  in  the  event  of 
breach  of   warranty,  has  the  election  of  two  remedies, 
namely:      first,  to  return   the  article   purchased,  recover 
back  purchase  price  paid,  and  certain  special  damages;  or 
he  may  retain  the  machine,  and  recover  or  recoup  against 
the  agreed  purchase  price  such  damages  as  its  defective  con- 
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dition  imposes  upon  him  without  negligence  on  his  part. 
Fish  V.  Tank,  12  Wis.  276 ;  J.  I.  Case  P.  Works  v.  Mies  dk  Scott 
Co.  90  Wis.  590,  606 ;  S.  C.  107  Wis.  9.  The  damages  sought  in 
this  action  and  included  in  the  judgment  are  all  of  that  char- 
acter. They  are  the  wastage  of  time  of  himself  and  his 
threshing  crew  in  the  actual  effort  to  use  the  machine,  upon 
plaintiff's  solicitation  that  he  do  so,  and  the  value  of  his 
own  time  in  reasonable  efforts  to  remedy  those  defects,  to- 
gether with  a  small  sum  for  the  hire  of  another  engine  for 
a  few  days  to  accomplish  the  work  for  which,  had  this 
engine  been  as  warranted,  it  would  have  served. 

The  most  serious  question  presented  is  whether  the  special 
verdict  is  sufficient  to  support  the  judgment,  which  includes 
the  value  of  defendant's  time  spent  in  thirteen  trips  to  get 
engine  repaired  and  in  six  days  spent  in  trying  to  repair  it. 
The  value  of  such  time  is  duly  found  by  the  verdict,  and 
cannot  be  questioned.  The  fact  that  such  time  was  in  fact 
consumed  is,  however,  not  found  by  the  verdict,  although 
clearly  the  court  must  have  decided  or  assumed  that  it  was 
established  by  the  evidence,  and  that,  too,  beyond  contro- 
versy, since  he  did  not  submit  it  to  the  jury,  but  substan- 
tially stated  it  as  a  fact  in  the  questions  framed  and  sub- 
mitted. Several  rules  have  been  declared  as  governing  the 
attitude  of  this  court  towards  judgments  appealed  from 
when  the  evidence  is  not  all  brought  into  the  record  by  bill 
of  exceptions  certified  to  contain  it.  In  such  case  it  is  said 
the  only  question  is  whether  the  pleadings  and  verdict  or 
findings  support  the  judgment.  Wille  v,  Bartz,  88  Wis.  424, 
428;  Bussa  v.  Sikorski,  101  Wis.  131,  133.  If  they  do  not, 
it  is  said  reversal  must  result.  Blossom  v.  Ferguson^  13  Wis. 
75;  Ilildman  v.  PhiUipSy  100  Wis.  611,  616.  The  last  rule 
is  modified  to  the  extent  that  reversal  is  not  necessary  if 
the  judgment  is  supported  and  warranted,  in  trials  to  the 
court,  by  the  evidence,  or,  in  trials  to  a  jury,  by  the  uncon- 
troverted  evidence.  Williamson  v.  beeves,  94  Wis.  656,  661 ; 
Oatzaw  V.  Buening,  106  Wis.  1,  17.    This  exception  grows 
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out  of  the  now  perfectly  well-established  rule  that  even  in 
jury  trials  issues  of  fact  need  not  be  submitted  to  the  jury 
if  the  evidence  thereon  is  undisputed,  all  one  way,  and  ca- 
pable of  supporting  only  one  reasonable  inference.  On  this 
principle  rests  the  power  of  the  court  to  render  judgment 
of  nonsuit  or  to  direct  a  verdict.  Maanum  v.  Madison^  104 
Wis.  272;  FinkeUton  v.  C,  M,  <&  St.  P.  R,  Co,  94  Wis.  270, 
278;  Brauchle  v.  Nothhdfer^  107  Wis.  457;  Mvsbach  v,  ^V^8, 
C,  Co,  108  Wis.  57.  A  bill  of  exceptions,  duly  certified  to 
contain  all  the  evidence,  is  obviously  necessary  to  inform 
this  court  what  was  the  evidence,  so  that  we  can  examine 
and  decide  as  to  the  correctness  of  the  facts  deduced  there- 
from on  the  trial ;  and  any  fact  decided  to  exist  by  the  tri- 
bunal, court  or  jury,  having  authority  to  decide,  must  be 
conclusively  presumed  to  exist,  in  the  absence  of  such  bill 
of  exceptions,  for  we  then  have  no  means  of  knowing  the 
contrary,  and  must  presume  against  error. 

From  the  foregoing  it  necessarily  follows  that  when  the 
trial  court,  sitting  with  a  jury,  expressly  decides  an  issue  of 
fact,  we  must  presume  its  decision  was  supported  by  uncon- 
troverted  evidence,  if  the  evidence  is  not  before  us.  Edle- 
man  v,  Kidd^  65  Wis.  18,  23.  We  do  not  decide  that  the 
mere  rendition  of  judgment  upon  a  special  verdict  which 
fails  to  dispose  of  all  the  issues  will  be  construed  as  a  de- 
cision by  the  court  of  the  omitted  issues,  for  that  question 
is  not  before  us.  In  the  case  at  bar  the  court  clearly  as- 
sumed as  established  without  controversy,  and  so  declares 
upon  the  record,  that  the  defendant  did  make  the  thirteen 
trips,  and  did  devote  the  six  days'  labor  to  remedying  the 
defects  against  which  plaintiff  had  warranted,  so  that  the 
value  of  his  time  was  a  legitimate  element  of  damages.  We 
conclude,  therefore,  that  the  judgment  is  supported  by  the 
verdict  and  the  facts  found  by  the  court  as  uncontroverted, 
and,  no  error  appearing  to  have  been  committed,  should  be 
affirmed. 

By  the  Court, —  Judgment  affirmed. 
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Button  and  another,  Respondents,  vs.  Cole  and  another, 

Executors,  Appellants. 

Febmary  X-^  February  S6, 1901. 

Replevin:  Michigan  statute:  Death  of  plaintiff:  Prosecution  of  suit  by 
his  sureties:  Judgment  binding  on  his  estate. 

Sea  7414,  How.  Ann.  Stat&  Mich.  1882,  provides  that  when  the  sole 
plaintiff  in  a  replevin  action  sliall  die  during  the  pendency  of  the 
suit  it  shall  be  sufiScient  for  the  defendant  to  notify  the  sureties 
in  the  replevin  bond  to  appear  and  prosecute  the  suit*  and  if  they 
fail  ^  to  do  then  their  appearance  may  be  entered  by  the  defend- 
ant, and  thereupon  the  cause  shall  be  proceeded  in  to  judgment 
and  execution  in  like  manner  and  with  like  effect  as  though  the 
same  had  been  originally  commenced  in  the  name  of  the  suretiea 
Hddf  that  in  such  a  case  the  sureties  represent  the  estate  of  the 
deceased  plaintiff,  and  a  judgment  against  them  is  binding  upon 
itb  The  owners  of  such  judgment  are  entitled,  therefore,  to  have 
it  allowed  as  a  claim  against  such  estate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  Kirwan,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
allowing  a  claim  in  favor  of  the  respondents  against  the  es- 
tate of  one  James  H.  Mead,  deceased.  James  H.  Mead  died 
testate  at  the  city  of  Sheboygan,  September  22, 1891,  and 
letters  testamentary  were  duly  issued  to  the  appellants,  who 
duly  qualified  as  executors  of  said  will.  There  was  no  dis- 
pute as  to  the  facts  of  the  case. 

On  the  17th  of  December,  1887,  James  H.  Mead,  deceased, 
commenced  a  replevin  action  in  the  circuit  court  for  the 
county  of  Gogebic,  in  the  state  of  Michigan,  against  Henry 
Ehrmantraut  and  Zellie  Darrovv,  claiming  to  recover  the 
possession  of  a  quantity  of  personal  property.  A  writ  of 
replevin  was  issued  and  delivered  to  the  sheriflF,  in  said  ac- 
tion, and  the  property  seized  and  turned  over  to  the  said 
plaintiff,  Mead,  who  took  possession  .of  the  same,  and  con- 
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verted  it  to  his  own  use.    Before  said  property  was  turned 

over  to  Mead,  a  replevin  bond  was  given  to  the  sheriff  under 

the  statutes  of  Michigan,  conditioned  and  signed  as  follows : 

"  The  condition  of  this  obligation  is  such  that,  if  the  above- 
bounden  James  H.  Mead  shall  prosecute  to  effect  a  certain 
suit  in  replevin  which  he  has  commenced  in  the  circuit  court 
for  the  county  of  Gogebic  against  Zellie  Darrow  and  Henry 
Ehrmantraut,  defendants,  for  taking  and  unjustly  detaining 
[here  follows  description  of  property],  and  if  the  said  de- 
fendants shall  recover  judgment  against  him  in  said  action, 
then,  if  he,  the  said  James  H.  Mead,  plaintiff,  shall  return 
the  same  propertv,  if  return  thereof  be  adjudged,  and  shall 
pay  to  the  defendant  all  such  sums  of  money  as  m^^y  be  re- 
covered by  such  defendants  against  him  in  said  action,  then 
the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue.  James  H.  Mead,  [L.  S.] 

"  by  O.  E.  Kaeste,  Agent. 
"  O.  E.  Kaeste,  [L.  S.] 
«F.  A.  Healy,  [L.  S.]." 

The  defendants,  Ehmantraut  and  Darrow,  joined  issue  in 
said  action.  On  the  29th  of  January,  1890,  the  issue  came 
to  trial  in  said  court,  and  judgment  of  nonsuit  was  rendered 
against  Mead.  The  property  was  not  returned  by  Mead, 
and  before  any  judgment  was  entered  for  the  value  thereof, 
and  on  the  22d  of  September,  1891,  Mead  died,  being  a  resi- 
dent of  Sheboygan  county  of  this  state,  and  his  will  was  in 
due  time  probated,  and  the  appellants  qualified  as  executors 
thereof.  The  executors  made  no  attempt  to  revive  said  ac- 
tion, whereupon  the  defendants,  pursuant  to  sec.  7414,  How. 
Ann.  Stats.  Mich.,  notified  the  sureties  in  the  replevin  bond 
to  appear  and  prosecute  said  suit,  and  the  said  sureties  did 
appear,  and  such  proceedings  were  thereafter  had  that  on 
the  11th  of  December,  1897,  judgment  was  duly  rendered 
in  said  court  in  favor  of  Ehrmantraut  and  Darrow  and 
against  said  sureties  for  damages  for  the  value  of  said  prop- 
erty replevied,  amounting  to  $799.93.  Execution  was  there- 
after issued  upon  said  judgment  against  said  sureties,  and 
returned  wholly  unsatisfied.    Prior  to  the  filing  of  this 
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claim  said  jadgment  was,  for  valaable  consideration,  as- 
signed and  transferred  to  the  plaintiffs,  and  said  replevin 
bond  was  also  daly  assigned  to  the  plaintiffs. 

The  executors  made  objections  to  said  claim  on  the  ground 
that  it  did  not  constitute  a  valid  claim  against  the  estate 
upon  the  merits,  and  further  that  the  same  was  barred  by 
the  six-year  statute  of  limitations,  being  sec.  8713,  How. 
Ann.  Stats.  Mich.,  and  sec.  4222,  Stats.  1898.  Certain  sec- 
tions of  the  statutes  of  Michigan  relating  to  the  action  of  re- 
plevin were  offered  in  evidence  on  the  trial,  which  sections, 
so  far  as  deemed  essential,  are  as  follows: 

"  Section  8324.  Sec.  10.  Before  the  oflScer  shall  deliver 
such  property  to  the  plaintiff,  such  plaintiff,  or  some  one  in 
his  behalf,  shall  execute  a  bond  to  such  officer  and  his  as- 
signs, with  the  addition  of  his  name  of  office,  with  sufficient 
sureties,  to  be  approved  by  such  officer,  in  a  penalty  not  less 
than  one  hundred  dollars,  and  at  least  double  the  ap{)raised 
value  of  such  propertv;  conditioned  that  the  plaintiff  will 
prosecute  the  suit  to  etfect,  and  that  if  the  defendant  recover 
judgment  against  him  in  the  action,  he  will  retui^n  the  same 

{property,  if  return  thereof  be  adjudged,  and  will  pay  the  de- 
endant  all  such  sums  of  money  as  may  be  recovered  by  such 
defendant  against  him  in  the  said  action." 

"  Section  8346.  Sec.  33.  If  the  property  specified  in  the 
writ  shall  have  been  delivered  to  the  plaintiff,  and  the  de- 
fendant recover  judgment  by  discontinuance  or  nonsuit, 
such  judgment  shall  be,  that  the  defendant  have  return  of 
the  goods  and  chattels  replevied,  unless  he  shall  elect  to 
waive  such  return  as  hereinafter  provided;  and  also  that  he 
recover  the  damages  sustained  bv  him  bv  reason  of  the  de- 
tention of  such  goods  and  chattels,  which  damages  shall  be 
assessed  by  a  jury  in  the  proper  court. 

"  Section  8347.  Sec.  34  (Am.  1865,  p.  325,  Mar.  15,  June 
22,  Act  195).  Whenever  the  defendant  shall  be  entitled  to 
a  return  of  the  property  replevied,  instead  of  taking  judg- 
ment for  such  return,  as  above  provided,  he  may  take  judg- 
ment for  the  value  of  the  property  replevied,  in  which  case 
such  value  shall  be  assessed  on  the  trial,  or  upon  the  assess- 
ment of  damages,  as  the  case  may  be,  subject  to  the  provis- 
ions of  section  twenty  nine  of  this  chapter." 
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"Section  8352.  Sec.  39.  If  any  writ  of  return,  or  other 
execution,  issued  in  favor  of  the  defendant  in  the  action, 
shall  be  returned  unsatisfied  in  whole  or  in  patrt,  such  de- 
fendant or  his  representatives  may  have  an  action  upon  the 
bond  executed  by  or  on  behalf  of  the  plaintiff,  to  recover 
against  the  obligors  therein  the  value  of  the  property  re- 
plevied, and  the  moneys,  damages  and  costs  awarded  to  such 
defendant,  and  such  bond  shall  be  assigned  to  such  defend- 
ant or  his  representatives,  on  their  request. 

''Section  8353.  Sec.  40.  In  such  action  the  plaintiff  shall 
assign  breaches  of  the  condition  of  such  bond,  as  in  other 
cases;  and  the  return  of  the  sheriff  to  the  execution  issued 
in  the  action  of  replevin,  shall  be  evidence  of  such  breach ; 
the  amount  recovered  in  such  action  of  replevin,  and  re- 
maining uncollected,  shall  be  the  measure  of  tue  damages,  if 
the  value  of  the  property  replevied  shall  have  been  so  recov- 
ered, and  if  not  so  recovered,  and  a  return  thereof  shall  have 
been  awarded,  such  value  shall  be  added  to  the  damages 
and  costs  recovered  in  the  action  of  replevin,  and  the  amount 
of  such  value,  damages  and  costs,  remaining  uncollected, 
shall  form  the  measure  of  damages." 

"  Section  7397.  Sec.  5.  In  addition  to  the  actions  which 
survive  by  the  common  law,  the  following  shall  also  survive, 
that  is  to  say :  actions  of  replevin  and  trover,  actions  for  as- 
sault and  battery,  or  false  imprisonment,  or  for. goods  taken 
and  carried  away,  and  actions  for  damage  done  to  real  or 
personal  estate." 

"  Section  7414.  Sec.  22.  In  all  actions  of  replevin,  or  in 
attachment,  when  the  sole  plaintiff  shall  die  during  the  pend- 
ency of  the  suit,  it  shall  be  sufficient  for  the  defendant  or 
defendants,  as  the  case  may  be,  to  notify  the  surety  or  sure- 
ties in  the  replevin  or  attachment  bond,  to  appear  and  prose- 
cute the  suit,  and  if  he  or  they  shall  fail  so  to  do  within  such 
time  as  the  court  shall  direct,  then  his  or  their  appearance 
may  be  entered  by  the  defendant  or  defendants,  and  there- 
upon the  cause  shall  be  proceeded  in  to  judgment  and  exe- 
cution, in  like  manner,  and  with  like  effect,  as  though  the 
same  had  been  originally  commenced  in  the  name  of  such 
surety  or  sureties." 

Upon  these  facts  the  court  rendered  judgment  against  the 
estate  of  Mead  for  the  amount  of  the  replevin  bond,  with 
interest  and  costs,  and  the  executors  appeal 
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For  the  appellants  there  were  briefs  by  Fish,  Cory,  Uphofr^ 
cfe  Black,  and  oral  argument  hyA.  X.  Gary. 

For  the  respondents  there  was  a  brief  by  Timlin,  GlicTu- 
man  (&  Conway,  and  oral  argument  by  Nathan  OUcksman. 

"WiNSLow,  J.  When  Mead  brought  his  action  of  replevin 
in  the  Michigan  court  he  undoubtedly  submitted  himself  to 
the  provisions  of  the  laws  of  Michigan  governing  such  an 
action,  and  stipulated,  in  legal  effect,  that  .they  should  bind 
him  and  his  personal  representatives.  If,  by  the  terms  of 
the  law  of  Michigan,  the  judgment  rendered  in  the  action 
in  question  December  11, 1897,  was  binding  and  conclusive 
upon  the  question  of  Mead's  rights  in  the  property  replev- 
ied, notwithstanding  his  previous  death,  then  the  plaintifTs 
claim  here  was  properly  allowed,  irrespective  of  other  ques- 
tions discussed. 

The  statute  of  Michigan,  at  the  time  the  replevin  action 

was  brought,  and  at  the  time  the  judgment  therein  was 

rendered,  provided  (How.  Ann.  Stats.  1882,  sec.  7414): 

"  In  all  actions  of  replevin,  .  .  when  the  sole  plaint- 
iff shall  die  during  the  pendency  of  the  suit,  it  shall  be  suffi- 
cient for  the  defendant  or  defendants,  as  the  case  may  be, 
to  notify  the  surety  or  sureties  in  the  replevin  .  .  bond 
to  appear  and  prosecute  the  suit,  and  if  he  or  they  shall  fail 
so  to  do  within  such  time  as  the  court  shall  direct,  then  his 
or  their  appearance  may  be  entered  by  the  defendant  or  de- 
fendants, and  thereupon  the  cause  shall  be  proceeded  in  to 
judgment  and  execution,  in  like  manner,  and  with  like 
effect,  as  though  the  same  had  been  originally  commenced 
in  the  name  ofsuch  surety  or  sureties." 

We  have  no  similar  provision  in  this  state,  nor  have  we 
found  or  been  referred  to  any  decisions  in  Michigan  throw- 
ing light  upon  its  proper  construction.  We  know  of  no 
legal  reason,  however,  which  would  prevent  the  legislature 
from  providing  that  a  replevin  action  should  proceed  after 
death  of  the  sole  plaintiff,  the  plaintiff's  rights  being  repre- 
sented and  protected  by  the  sureties  upon  the  bond,  and  the 
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^tidgment  rendered  becoming  conclusive  upon  the  rights  of 
the  original  patties  plaintiff  as  well  as  defendant.  If  such 
be  the  meaning  of  this  section,  then  the  claimants  here 
must  recover,  because  the  provisions  of  this  section  were 
fully  complied  with.  That  such  is  its  meaning  we  cannot 
doubt.  It  provides  that  sureties  shall  appear  and  prosecute 
the  suit,  and  that  the  cause  shall  be  proceeded  in  to  judg- 
ment and  execution.  It  is  not  another  suit  or  cause  which 
proceeds  to  judgment,  but  the  suit  or  cause  which  the  plaint- 
iff commenced.  Manifestly,  it  is  the  plaintiff^s  right  to  the 
property  which  is  to  be  tried,  not  the  sureties',  for  they 
have  none.  If  the  plaintiff's  right  be  shown  to  be  good, 
and  a  recovery  had,  it  cannot  be  doubted  but  that  the  de- 
fendants will  be  bound  by  the  result;  and  conversely  it 
must  follow  that,  if  the  defendants  defeat  the  plaintiff's  al- 
leged right,  the  result  must  be  equally  binding  on  those 
now  representing  that  right;  otherwise,  the  trial  would  be 
merely  the  trial  of  a  moot  question,  and  the  personal  rep- 
resentatives of  the  deceased  plaintiff  could  litigate  the  whole 
question  over  again  at  any  time,  whatever  the  result  of  the 
trial  under  sec.  7414 

The  only  clause  in  the  section  which  throws  doubt  on  this 
construction  is  the  last  clause,  providing  that  the  cause  shall 
proceed  to  the  end  with  like  effect  as  though  originally 
commenced  in  the  name  of  the  sureties.  It  seems  very  ap- 
parent that  this  language  is  at  least  inaccurate.  The  sure- 
ties have  no  title  to  the  property  in  dispute,  and  do  not 
claim  to  have  any.  Had  the  suit  been  commenced  by  them 
originally,  they  could  never  have  recovered.  They  must 
prosecute  it  as  representatives  of  and  in  the  right  of  the  de- 
ceased plaintiff  if  they  prosecute  at  all.  This  is  the  only 
view  which  gives  reason  to  the  section,  and  we  think  this 
last  clause  must  be  construed  as  meanins:  that  the  suit  is  to 
proceed  in  the  name  of  the  sureties  in  like  manner  and  with 
the  same  effect  as  if  the  sureties  were  in  fact  the  original 
plaintiffs  and  possessed  the  plaintiff's  rights. 
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So  coQstraing  the  Michigan  statute,  it  is  evident  that  tha 
estate  of  Mead  was  represented  in  the  replevin  action  by 
the  sureties  upon  the  bond,  and  that  therefore  the  judg- 
ment against  the  sureties  bound  the  estate;  and  the  plaint- 
iffs here,  being  the  owners  of  that  judgment,  were  entitled 
to  have  the  claim  allowed  against  the  estate  because  the 
matter  was  res  adjvdicata. 

By  the  Court, —  Judgment  aflEu*med. 


O'CoNNOB,  Bespondent,  vs.  Crry  of  Fond  du  Lao,  Appellant* 

February  S  —  February  26, 1901, 

(1-3)  Action:  CandUions  precedent  to  right  to  sue  and  to  remedy:  Lim- 
itations: Waiver,  (4,  5)  Statutes:  When  take  effect:  *^From  and 
after^^  publicaiion,  (6-11)  Municipal  officers:  Election  and  term 
of  office:  Power  of  legislature:  Constitutional  law, 

1.  Failure  to  perform  a  condition  precedent  to  the  existence  of  a  rights 
as  that  prescribed  by  sec.  1830,  Stats.  1898,  prevents  the  acquire- 
ment thereof,  and  may  be  insisted  upon  at  any  stage  of  judicial 
proceedings  in  respect  thereto. 

2L  Failure  to  perform  a  condition  of  the  use  of  a  judicial  remedy  to 
enforce  a  right  having  no  dependence  thereon  for  its  existence  — 
such  as  the  condition  requisite  to  the  continued  existence  of  a 
claim  against  a  railway  for  the  negligent  kiUing  of  stock  by  a  rail- 
way train,  or  damage  for  the  negligent  setting  of  fires  by  a  loco- 
motive engine,  under  sec  1810&,Stat&  1898  —  is  waived  if  objection 
is  not  taken  by  answer  or  demurrer,  the  statute,  to  all  intents  and 
purposes,  being  a  statute  of  limitations  and  governed  as  such. 

8h  Failure  to  perform  a  statutory  condition  precedent  to  the  commence- 
ment of  an  action  —  as  one  that  no  action  shall  be  commenced  to 
enforce  a  city  liability  until  notice  shall  have  been  given  of  the 
existence  thereof  and  the  common  council  of  the  city  have  had  an 
opportunity  to  pass  upon  the  same  —  has  the  same  effect  as  failure 
to  comply  with  a  statute  of  limitationa  It  is  in  the  nature  of  such 
a  statute,  though  failure  to  comply  with  it  may  only  abate  the  ac- 
tion if  objection  be  taken  by  answer  or  demurrer.  If  not  so  taken, 
the  objection  is  waived. 
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4.  The  words  "  from  and  after/*  used  in  a  statute  in  regard  to  time, 

are  ordinarily  held  to  signify  exclusion  of  the  day  from  which 
reckoning  is  to  be  made;  and  such  meaning  should  prevail  in  the 
absence  of  some  clear  legislative  intent  to  the  contrary. 

5.  Publication   of  an  act  of  the  legislature  prior  to  its  taking  effect 

being  for  the  purpose  of  enabling  persons  affected  to  shape  their 
course  accordingly^  a  provision  therefor  in  the  form,  the  act  shall 
take  effect  from  and  after  publication  thereof,  is  consistent  with 
such  words  being  used  exclusively  and  inconsistent  with  their 
being  otherwise  used. 
d  Ch.  247,  Laws  of  1897,  which  attempted  to  extend  the  term  of  office 
of  the  chief  of  police  in  the  defendant  city,  among  other  such  cor- 
porations, beyond  the  term  for  which  he  was  specifically  elected, 
if  valid,  entitled  him  to  hold  such  place  and  receive  the  emol- 
uments thereof  till  succeeded  by  a  person  appointed  to  his  place 
under  such  act 

7.  Sec.  9,  art.  XIII,  of  the  constitution,  prohibits  the  legislature  from 

interfering  in  any  way  with  the  question  of  what  person  shall 
hold  any  office  in  any  city  in  this  state  of  a  character  known  at  the 
time  of  the  adoption  of  the  constitution,  whether  then  known  by 
the  same  name  as  subsequently  or  not,  and  limits  all  power  in  that 
regard  to  the  electors  of  the  particular  locality  interested,  to  be 
exercised  directly  or  by  some  municipal  agency  selected  directly 
or  indirectly  by  them. 

8.  City  governments,  at  the  time  of  the  adoption  of  the  constitution, 

commonly  included  a  police  department,  and  all  offices  pertaining 
thereto,  whether  now  known  by  the  names  they  bore  prior  to  such 
adoption  or  not,  must  be  considered  as  in  the  class  which  the  con- 
stitution expressly  declares  must  be  filled  by  election  by  the  elect- 
ors of  the  particular  localities  interested,  or  by  appointment  by 
such  authority  of  such  localities  as  the  legislature  shall  designate. 

9.  The  idea  expressed  in  the  constitution  is  not  that  all  officers  of 

towns,  cities,  and  villages  whose  election  is  not  provided  for  in  the 
constitution  may  be  elected  or  appointed  in  such  manner  as  the 
legislature  may  deem  best,  but  that  all  officers  corresponding  to 
town,  city,  and  village  officers  as  regards  official  duty,  that  were 
known  at  the  time  of  the  adoption  of  the  constitution,  shall  be 
elected  or  appointejj  by  some  authority  of  the  jtarticular  locality 
interested,  designated  by  the  legislature. 

10.  An  act  of  the  legislature  appointing  members  of  a  police  force  in  a 

city  is  an  unconstitutional  interference  with  local  affairs. 

11.  An  act  of  the  legislature,  so  far  as  it  expressly,  or  by  its  effect,  ex- 

tends the  term  of  office  of  a  member  of  the  police  force  of  a  city 
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beyond  that  for  which  he  was  Bpeciflcally  elected  or  appointed  by 
legitimate  municipal  authority,  so  as  to  keep  such  officer  in  place 
for  any  period  of  time  regardless  of  such  authority,  is  unconstitu- 
tional and  void. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
IjSlc  county:  Michael  Kibwan,  Circuit  Judge.     Reversed. 

Action  to  recover  for  services  rendered  defendant  as  chief 
of  police.  Plaintiflf  was  elected  such  chief  May  1,  1896,  for 
the  year  ending  May  1, 1897,  and  till  his  successor  should 
be  legally  elected  and  qualified,  the  salary  of  the  office 
being  fixed  at  $50  per  month,  payable  monthly.  lie  quali- 
fied for  the  office  and  performed  its  duties  till  excluded 
therefrom  as  hereafter  mentioned.  April  17,  1897,  an  act 
of  the  legislature,  known  as  chapter  247  of  the  General 
Laws  of  1897,  was  duly  published.  It  provided,  among 
other  things,  as  follows: 

la  cities  of  the  third  class,  to  which  defendant  belonged, 
a  board  of  police  and  fire  commissioners,  consisting  of  four 
citizens,  shall  be  appointed,  in  a  manner  indicated,  before 
the  first  Monday  of  May,  1897,  one  to  hold  his  office  for  the 
term  of  one  year,  one  for  two  years,  one  for  three  years,  and 
one  for  four  years,  from  the  said  first  Monday  of  May  fol- 
lowing, and  until  his  successor  should  be  appointed  and  qual- 
ified. No  person  shall  be  appointed  to  any  position  on  the 
police  force  or  in  the  fire  department  in  any  such  city  except 
with  the  approval  of  said  board,  after  said  act  goes  into  ef- 
fect. Said  board  shall,  as  soon  as  practicable,  prepare  and 
adopt  rules  and  regulations  governing  the  selection  and 
appointment  of  persons  to  be  employed  on  the  police  force 
and  in  the  fire  department  of  any  such  city.  Whenever  the 
term  of  office  of  any  chief  of  police  or  chief  engineer  of  a 
fire  department  heretofore  appointed  or  elected  in  any  such 
city  shall  expire  after  the  act  goes  into  effect,  and  before  the 
board  of  police  and  fire  commissioners  shall  have  adopted 
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the  necessary  rules  and  regulations  with  reference  to  the 
appointment  of  police  officers,  or  when  any  such  officer  is 
holding  over  at  the  time  the  act  goes  into  effect,  such  officer 
shall  hold  his  office  until  his  successor  shall  have  been  duly 
appointed  in  accordance  with  the  rules  and  regulations  of 
the  board.  All  other  members  of  the  police  force  in  any 
such  city,  at  the  time  the  act  goes  into  effect,  shall  hold  their 
respective  positions  for  six  months  from  the  date  when  the 
rules  and  regulations  adopted  by  the  board  shall  go  into 
effect,  and  thereafter  under  certain  specified  conditions. 

The  act  further  provided  for  the  suspension  of  police  offi- 
cers by  the  board  of  police  commissioners  under  certain  cir- 
cumstances. 

In  defendant  city,  prior  to  May  1, 1897,  a  board  of  police 
commissioners  was  duly  appointed,  and  the  members  thereof 
duly  qualified,  and  on  the  first  Monday  of  May,  1897,  en- 
tered upon  the  duties  of  their  offices.  About  May  24th, 
thereafter,  said  board,  in  compliance  with  said  act,  promul- 
gated its  rules  for  the  appointment  of  members  of  the  police 
department  of  the  city  and  other  employees  and  officers 
affected  by  said  act.  In  April,  1897,  the  common  council 
of  the  city  appointed  Thomas  McGrath  chief  of  police  thereof 
for  the  year  commencing  May  1,  1897.  He  took  the  oath 
of  office  of  such  chief  April  17, 1897,  and  filed  such  oath  and 
his  official  bond  with  the  clerk  of  said  city.  Sijch  bond  was 
not  presented  to  or  approved  by  the  council  of  the  city  until 
April  22,  1897.  On  May  1, 1897,  defendant  caused  plaintiff 
to  be  excluded  from  the  office  of  chief  of  police  upon  the 
pretense  that  his  term  of  office  expired  on  that  day  and  that 
said  McGrath  was  entitled  to  enter  upon  the  duties  thereof. 
From  the  time  of  such  exclusion  until  November  1st  there- 
after plaintiff  held  himself  in  readiness  to  perform  the  duties 
of  chief  of  police  of  said  city,  and  offered  to  perform  such 
duties,  but  was  not  allowed  to  do  so.  At  the  end  of  each 
month  during  said  period,  plaintiff  in  due  form  of  law  made 
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his  claim  against  the  city  for  $50  as  salary  of  chief  of  police 
of  said  city,  all  of  which  claims  were  rejected  by  the  com- 
mon council  thereof.  Plaintiff  was  never  removed  from  his 
office  by  the  said  board  of  police  commissioners,  or  displaced 
by  any  other  person  under  its  rules  and  regulations. 

The  pleadings  raised  merely  the  issue  of  whether  the  city 
of  Fand  du  Log  was  indebted  to  plaintiff  for  salary  of  chief 
of  police  for  the  six  months  subsequent  to  May  1, 1897. 
There  was  no  dispute  but  that  the  facts  were  as  above 
stated.  The  court  found,  as  a  matter  of  law,  that  plaintiff 
was  chief  of  police  of  the  defendant  when  the  act  of  1897 
went  into  effect,  and  was  entitled  to  hold  said  office  till 
November  1st  thereafter,  since  he  was  not  removed  or  dis- 
placed by  the  board  of  police  and  fire  commissioners;  that 
his  exclusion  from  the  office  was  wrongful,  and  that  he  was 
entitled  to  recover  the  salary  of  the  office  claimed.  Judg- 
ment was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  O.  H,  Ecke^  city 
attorney,  and  Maurice  McKenna  and  Edward  W.  Phelps^  of 
counsel,  and  oral  argument  bj  Mr.  McKenna,  To  the  point 
that  ch.  247,  Laws  of  1897,  is  invalid  so  far  as  it  extends  the 
term  of  office  of  the  chief  of  police,  they  cited  sec.  9,  art. 
XIII,  Const.;  Cole  v.  Black  Jiiver  Falls,  57  Wis.  110;  State 
ex  rel.  Hamilton  v.  Krez,  88  Wis.  135;  People  ex  rel.  Lord  v. 
Crooks,  53  N.^Y.  648;  People  ex  rel.  Williamson  v.  McKin- 
ney,  52  N.  T.  374,  383 ;  People  ex  rd.  Fowler  v.  BuU,  46  N.  Y. 
57,  61-63;  State  ex  rd.  Perry  v.  Arrington,  18  Nev.  421, 
424;  People  ex  rd>  Brown  v.  Woodruff,  32  N.  Y,  355;  Chi- 
cago cfe  iT.  W.  H.  Co.  V.  Langlade  Co.  56  Wis.  614. 

Edward  S.  Bragg,  of  counsel,  for  the  respondent.' 

Marshall,  J.     Sec.  5  of  subch.  XVIII  of  the  city  charter 

of  the  appellant  provides  as  follows: 

"  No  action  shall  lie  or  be  maintained  against  the  city  of 
Fond  du  Lac  on  contract  until  the  claimant  shall  have  pre- 
sented to  the  common  council,  a  statement  of  the  claim  and 
Vol.  109- 17 
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the  amount  thereof,  and  the  circnnistances  oat  of  which  it 
arose,  duly  verified  on  the  oath  of  the  claimant,  and  the 
council  shall  have  allowed  a  regular  meeting  to  pass  with- 
out an  adjustment  with  the  claimant  of  such  claim  or  de- 
mand."   Laws  of  1883,  ch.  152. 

The  complaint  does  not  show  that  such  charter  condition 
to  the  maintenance  of  this  action  exists.  No  objection  was 
taken  by  appellant  on  that  ground,  either  by  answer  or  de- 
murrer. The  record  does  not  show  that  evidence  of  the 
existence  of  such  condition  was  produced.  The  point  is 
now  made  that  such  situation  is  fatal  to  the  judgment,  the 
following  cases  being  cited  in  support  thereof:  Stocks  v. 
Sheboygan^  42  Wis.  315;  IliU  v.  Fond  du  Lac^  56  Wis.  244; 
KeUey  v.  Madison^  43  Wis.  638 ;  Weed  &  G.  Mfg.  Co.  v. 
Whitconib^  101  Wis.  226.  Stocks  v.  Sheboygan  is  unlike  this 
case,  because  there  the  question  of  the  existence  of  the  con- 
dition was  raised  by  demurrer.  In  Hill  v.  Fond  du  Lac^ 
the  question  here  raised  was  not  involved,  because  the  action 
sounded  in  tort  and  was  held  not  to  be  included  in  the 
charter  provision.  KeUey  v,  Madison  is  unlike  this  case  for 
two  reasons:  first,  because  the  question  was  raised  by  a  de- 
murrer to  the  complaint;  second,  because  it  was  held  that 
the  action  was  one  sounding  in  tort  and  not  affected  by  the 
charter  provision  against  the  maintenance  of  an  action  on 
a  claim  or  demand  till  the  same  should  be  first  filed  as 
therein  required.  In  ^Yeed  <&  G.  Mfg.  Co.  v.  WMtcomb^  a  stat- 
utory condition  to  the  enforcement  of  a  common-law  right 
was  treated  as  a  condition  of  the  right  itself,  confusing  a 
limitation  statute  acting  on  the  remedy  only,  which  may  be 
and  is  waived  by  a  failure  to- insist  upon  it  by  answer  or 
•demurrer  (sec.  2654,  Stats.  1898),  with  a  statutory  condition 
to  the  existence  of  a  right,  as,  for  instance,  one  necessary 
to  a  cause  of  action  against  a  municipality  for  compensa- 
tion for  an  injury  caused  by  a  defective  highway  under  sec. 
1339.  The  same  error  was  committed  in  liyan  v.  C  <&  N. 
W.  R,  Co.  101  Wis.  506.    It  was  corrected,  as  far  as  pos- 


Wis.]  JANUARY  TERM,  1901.  259 

O'Connor  vs.  City  of  Fond  du  Lac. 

sible,  in  Relyea  v.  Tomahawk  P.  cfe  P.  Co.  102  Wis.  301, 
which  was  affirmed  in  Meisenlieimer  '\).  Kellogg^  JL06  Wis.  30, 
and  Malloy  v.  C.  db  N.  W.  E.  Co.^  ante^  p.  29. 

So  we  see  that  none  of  the  cases  cited  by  counsel  supports 
their  proposition,  while  Relyea  v,  TomahxLwh  P.  db  P.  Co,^ 
and  Meisenheirner  v.  Kellogg^  are  to  the  effect  that  charter 
provisions  of  the  kind  under  consideration  are  in  the  nature 
of  statutes  of  limitations  and  governed  by  rules  applicable 
thereto.  If  not  complied  with,  the  objection  must  be  taken 
by  answer  or  demurrer  or  be  considered  waived.  Care  must 
be  taken  not  to  confuse  such  statutes  with  those  imposing  a 
condition  of  the  existence  of  a  right.  Noncompliance  with  the 
latter  condition  goes  to  the  cause  of  action,  not  to  the  rem- 
edy for  the  redress  of  the  wrong.  The  distinction  between 
the  two  classes  of  rights  is  so  clear  that  no  one  need  go 
astray.  In  one  case  the  right  depends  on  the  statute;  in 
the  other  the  right  is  independent  of  the  statute,  but  its  en- 
forcement is  regulated  and  limited  by  law.  In  the  former, 
failure  to  comply  with  the  statute  prevents  the  creation  of 
the  right,  hence  it  is  not  waived  by  failure  to  raise  the  point 
by  demurrer  or  answer;  while  in  the  latter  the  condition 
relates  to  the  remedy  only,  and  is  waived  unless  insisted 
upon  by  answer  or  demurrer.  That  was  the  rule  at  com- 
mon law,  and  the  statute  (sec.  2654,  Stats.  1898)  expressly 
preserves  it.  Failure  to  comply  with  a  statutory  condition 
of  the  use  of  a  remedy  does  not  go  either  to  the  jurisdiction 
of  the  court  or  to  the  cause  of  action. 

The  foregoing  is  in  harmony  with  Sheet  v.  Appleton^  49 
Wis.  125,  and  Benton  v,  MilxoauJcee^  50  Wis.  368.  In  Ben- 
ware  V.  Pine  Valley^  53  Wis.  527,  the  court  said  that  failure 
to  comply  with  the  condition  of  sec.  1339,  as  regards  a  claim 
for  damages  caused  by  a  defective  highway,  and  to  allege 
^nch  compliance  in  the  complaint,  was  fatal  to  plaintiff's 
-cause  of  action,  though  the  point  be  not  raised  by  answer 
or  demurrer;  and  that  anything  said  to  the  contrary  in  the 
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other  two  cases  above  referred  to  is  wrong.  The  idea  seems 
to  have  been  in  mind  that  the  cases  were  somewhat  in  con- 
flict. In  that  the  court  fell  into  the  error  of  not  observing 
clearly  the  distinction  between  compliance  with  a  statute 
which  is  the  foundation  of  a  right,  and  compliance  with  one 
Avhich  merely  regulates  or  limits  the  enforcement  thereof. 
The  Benware  Case  was  decided  rightly,  because  service  of 
the  notice  of  the  injury  under  sec.  1339,  R  S.  1878,  was  a 
condition  of  the  right  there  in  question.  The  other  two 
cases  were  also  decided  rightly,  because  the  statutory  condi- 
tion involved  operated  only  upon  the  remedy.  Those  cases 
were  affirmed  in  Bradley  v.  Eau  Claire^  56  Wis.  168;  CoU 
lette  V.  Ifeedy  68  "Wis.  428 ;  Lombard  v,  McMillan^  95  Wis. 
627;  and  Bigelow  v.  Washhum^  98  Wis.  553. 

The  case,  on  the  merits,  turns  on  the  effect  of  ch.  247, 
Laws  of  1897,  on  respondent's  right  to  hold  the  office  of 
chief  of  police  of  the  appellant,  from  the  1st  day  of  May, 
1897,  till  the  1st  day  of  November  thereafter.  On  that, 
these  questions  are  presented  for  solution:  When  did  the 
act  take  effect  ?  Was  McGrath  the  legal  successor  of  re- 
spondent by  the  terms  of  the  act  and  entitled  to  the  office 
in  dispute  from  the  1st  day  of  May,  1897,  at  least  till  dis- 
placed by  an  appointee  of  the  board  of  police  and  fire  com- 
missioners ?  If  not,  and  the  law  by  its  terms  took  from 
appellant  the  power  to  elect  a  successor  of  respondent,  or 
extended  his  term  of  office  beyond  the  1st  day  of  May,  1897, 
was  it  in  that  regard  constitutional  ?  We  will  consider  each 
of  such  propositions,  though  it  pretty  clearly  appears  that 
the  first  is  immaterial. 

1.  Appellant  contends  that  the  act  in  question  became  a 
law  on  the  18th  day  of  April,  it  having  been  regularly  pub- 
lished on  the  previous  day;  that  the  day  of  publication 
should  be  excluded  in  determining  when  the  law  became 
effective.  That  turns  on  the  meaning  of  the  words  "from 
and  after"  in  the  last  section,  which  says:  "This  act  shall 
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take  efiPect  and  be  in  force  from  and  after  its  passage 
and  pnblication."  The  word  "  from,"  and  that  in  connec- 
tion with  the  word  "  after,"  is  sometimes  used  inclusively 
and  sometimes  exclusively.  They  have  no  certain  literal 
or  legal  meaning  that  can  be  accepted  as  a  guide  under  all 
circumstances.  They  are  open  to  construction  in  many 
cases,  so  that  courts  sometimes  hold  that  they  are  used  ex- 
clusively^ and  at  other  times  inclusively,  as  seems  best  cal- 
culated to  effect  the  legislative  intent;  though  it  has  come 
to  be  quite  generally  accepted  as  the  rule  that  the  meaning 
of  the  words  in  connection,  "from  and  after,"  excludes  the 
day  from  which  the  reckoning  is  to  be  made,  and  in  order 
to  avoid  the  application  of  it  as  a  rule  of  construction  there 
must  be  something  in  the  act,  or  the  result  of  a  literal  ap- 
plication of  the  words  to  the  subject  treated  by  it,  to  indi- 
cate a  contrary  intent.  Sedgwick,  Stat.  &  Const.  Law,  356; 
Smith,  Stat.  &  Const.  Law,  §  616.  That  has  been  recog- 
nized as  the  law  by  this  court.  Stewart  v.  McSweeney^  14 
Wis.  468;  McGinley  v.  Laycock^  94  Wis.  205.  There  is  no 
reason  why  "  from  and  after,"  in  the  act  in  question,  should 
not  be  considered  as  having  been  used  in  what  we  say  has 
come  to  be  regarded  as  their  literal  sense.  On  the  contrary 
the  purpose  of  the  publication  strongly  supports  that  view. 
That  purpose  was  to  give  notice,  to  persons  affected  by  the 
law,  of  its  existence,  before  it  went  into  effect.  Clearly, 
such  purpose  could  not  be  accomplished  without  a  completed 
publication.  That  would  exclude  the  day  on  which  the  act 
was  done,  as  fractions  of  a  day  are  not  ordinarily  counted. 
The  contrary  view  would  lead  to  the  absurd  result  that  an 
act  designed  to  give  notice  of  the  existence  of  a  law  in  ad- 
vance of  its  going  into  effect  might  occur  subsequent  thereto. 
It  cannot  be  held  that  any  such  absurdity  was  intended, 
by  mere  judicial  construction.  The  other  view  accords 
with  the  literal  sense  of  the  words.  It  gives  significance 
to  the  use  of  the  word  "  after  "  in  connection  with  the  word 
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*^  from,"  and  makes  the  meaning  sensible  in  the  light  of  the 
purpose  of  the  publication.  That  idea  has  been  adopted 
elsewhere.  Duncan  v.  Cohh,  32  Minn.  460;  Parkineoh  v. 
Brandenhurg,  35  Minn.  294. 

2.  There  is  no  controversy  but  that  McGrath  was  regu- 
larly elected  as  respondent's  successor  by  the  common  coun- 
cil of  appellant  before  the  act  in  question  went  into  effect. 
The  learned  trial  court  does  not  appear  to  have  regarded 
the  date  of  such  election  as  of  sufficient  significance  to  re- 
quire a  mention  thereof  in  the  findings  of  fact,  but  he  gave 
prominence  to  the  date  of  the  circumstance  of  qualification 
by  the  approval  of  the  official  bond.  The  latter  circum- 
stance does  not  appear  to  have  been  made  material  by  the 
law  of  1897,  in  any  view  of  it.  If  the  act  was  valid  it  took 
from  the  common  council  power  to  elect  a  chief  of  police 
after  the  17th  day  of  April,  1897,  not  before.  Election  to 
an  office  is  one  thing;  a  condition  precedent  to  the  person 
elected  taking  possession  thereof  is  quite  another  thing.  It 
was  with  the  first  circumstance  that  the  law  dealt,  and  that 
is  the  significant  one  on  this  branch  of  the  case.  Those 
provisions  of  the  law  affecting  McGrath's  right  to  the  office 
are  in  the  main  as  follows: 

"After  this  act  goes  into  effect  no  person  shall  be  ap- 
pointed to  any  position,  either  on  the  police  force  or  in  the 
fire  department,  .  .  .  except  with  the  approval  of  the 
board." 

"  Whenever  the  term  of  office  of  any  chief  of  police  .  .  . 
or  otlKjr  officer  performing  the  duties  of  chief  of  police 
.  .  .  by  whatever  name  designated,  heretofore  appointed 
or  elected,  .  .  .  shall  expire  after  this  act  goes  into 
effect  and  before  the  board  of  police  and  fire  commissioners 
shall  have  adopted  the  necessary  rules  and  regulations  with 
reference  to  the  appointment  of  police  officers  and  members 
of  the  fire  department,  ...  or  when  any  such  officer 
is  holding  over  at  the  time  this  act  goes  into  effect,"  he  shall 
hold  his  office  "  until  his  successor  shall  have  been  duly  ap- 
pointed by  the  board." 


"Wis.]  JANUAEY  TERM,  1901.  263 

O'Connor  ys.  City  of  Fond  dn  Lao. 

"  All  other  members  of  the  force  in  either  department 
named,  ...  at  the  time  this  act  goes  into  effect,  shall 
hold  their  respective  positions  for  six  months  from  the  date 
when  the  rules  and  reg^ulations  adopted  by  the  board  shall 
go  into  effect,  and  thereafter,"  under  certain  conditions 
mentioned. 

It  seems  quite  clear  that  the  legislative  idea  was  that  the 
persons  elected  to  official  positions  affected  by  the  act,  be- 
fore it  took  effect,  whose  terms  of  office  should  expire  there 
after  and  before  the  board  of  police  and  fire  commissioners 
should  be  competent  to  fill  their  places,  should  remain  in 
such  places  till  that  time,  regardless  of  the  specific  terms  for 
which  such  officers  were  elected  or  appointed.    It  says  dis- 
tinctly, as  to  the  particular  office  in  question,  if  the  term  of 
an  oflBcer  elected  or  appointed  before  the  taking  effect  of 
the  act  shall  expire  thereafter,  he  shall  nevertheless  con- 
tinue in  office  till  the  place  shall  be  filled  by  the  board  ac- 
cording to  rules  and  regulations  to  be  adopted  by  it  as  soon 
as  possible  after  the  first  Monday  of  May,  1897.     That  con- 
templated, as  to  such  office,  these  circumstances  in  combi- 
nation:   a  person  elected  or  appointed  prior  to  the  taking 
effect  of  the  act,  the  expiration  of  the  term  for  which  he 
was  elected  or  appointed  prior  to  the  creation  of  the  board 
of  police  and  fire  commissioners,  and  its  qualification  to  act 
pursuant  to  the  rules  and  regulations  adopted  for  its  gov- 
ernment.    We  should  say  in  passing  that  the  making  of 
such  rules  was  not  contemplated  till  after  the  1st  day  of 
May,  1897,  and  that  the  terms  of  office  of  the  members 
of  the  board  did  not  commence  till  that  time.  The  respond- 
ent satisfies  the  conditions  mentioned,  and  McGrath  does 
not.    The  latter  was  elected  before  the  act  in  question  went 
into  effect,  but  the  term  for  which  he  was  elected  did  not 
expire  prior  to  the  time  when  the  board  of  police  and  fire 
commissioners  were  required  to  be  in  readiness  to  fill  the 
place  by  appointment  under  its  rules  and  regulations.     It 
follows  that  the  second  proposition  advanced  by  appellant 
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must  be  resolved  ia  favor  of  respondent.  By  the  wording 
of  the  law  his  term  of  o£Sce  was  extended  beyond  that  for 
which  he  was  elected,  and  since  his  place  was  not  sooner 
filled  by  the  board  of  police  and  fire  commissioners,  such 
extension  included  the  six  months  from  May  1  to  Novem- 
ber 1,  1897.  He  was  tlierefore  entitled  to  recover  of  appel- 
lant the  salary  for  which  this  action  was  brought,  if  the 
legislative  extension  of  his  term  of  office  was  valid. 

3.  The  validity  of  the  legislation  extending  the  term  of 
office  of  respondent,  regardless  of  the  will  of  the  appellant, 
must  be  tested  by  sec.  9,  art.  XIII,  of  the  constitution, 
which  provides  that: 

"  All  city,  town  and  village  officers  whose  election  or  ap- 
pointment is  not  provided  for  by  this  constitution  shall  be 
elected  by  the  electors  of  such  cities,  towns  and  villages,  or 
of  some  subdivision  thereof,  or  appointed  by  such  authori- 
ties thereof  as  the  legislature  shall  designate  for  that  pur- 
pose. All  other  officers  whose  election  or  appointment  is 
not  provided  for  by  this  constitution,  and  all  officers  whose 
offices  may  hereafter  be  created  by  law,  shall  be  elected  by 
the  people  or  appointed,  as  the  legislature  may  direct." 

Counsel  for  both  sides  seem  to  appreciate  fully  that  such 
constitutional  provision  was  adopted  here  from  New  York, 
it  having  existed  there  as  early  as  1846;  that  it  was  con- 
strued by  the  highest  courts  of  that  state  at  an  early  day, 
and  that  such  construction  has  been  approved  here  so  far  as 
the  subject  has  been  presented  to  this  court;  but  they  draw 
very  different  conclusions  from  the  decisions. 

It  will  be  observed  that  the  language  of  the  constitution 
deals  with  several  classes  of  officers:  first,  city,  town  and 
village  officers  whose  election  or  appointment  is  provided 
for  by  the  constitution;  second,  such  officers  not  provided 
for  by  the  constitution ;  third,  all  other  officers  whose  elec- 
tion or  appointment  is  not  provided  for  by  the  constitution ; 
fourth,  all  officers  whose  offices  were  created  by  law  subse- 
quent to  the  adoption  of  the  constitution.    It  was  absolutely 
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taken  out  of  the  power  of  the  legislature  to  appoint  any 
officer  of  the  second  class  mentioned,  such  power  being  ex- 
pressly conferred  upon  the  people  of  the  municipality  served 
by  such  officers.  The  purpose  of  that  is  plain  and  has  often 
been  declared  by  the  courts.  It  was  to  render  secure  the 
important  right  of  local  self-government, —  to  give  to  the 
people  of  each  locality  the  power  to  say  and  determine  as 
directly  as  practicable  who  shall  perform  the  governmental 
functions  that  concern  such  localities  only  as  organized  sub- 
divisions of  the  state.  That  right,  under  our  system  of  gov- 
ernment, has  from  the  start  been  regarded  as  the  very 
foundation  thereof,  and  absolutely  necessary  to  its  success. 
The  New  York  court,  in  a  very  recent  case,  expressed  the 
idea  indicated,  thus: 

"As  to  offices  known  and  in  existence  at  the  time  of  the 
adoption  of  the  constitution,  this  provision  is  absolute  in  its 
prohibition  of  an  appointment  by  the  central  government 
or  its  authority,  or  by  any  body  other  than  the  local  electors 
or  some  local  authority  designated  by  law.  This  right  of 
self-government  lies  at  the  very  foundation  of  our  institu- 
tions, and  cannot  be  disturbed  or  interfered  with,  even  in 
respect  to  the  smallest  of  the  divisions  into  which  the  state 
is  divided  for  governmental  purposes,  without  weakening 
the  entire  foundation;  and  hence  it  is  a  right  not  only  to  be 
carefully  guarded  by  every  department  of  the  government, 
but  every  infraction  or  invasion  of  it  is  to  be  promptly  met 
and  condemned  by  the  courts  when  such  acts  become  the 
subject  of  judicial  investigation."  Rathbone  v.  Wirthj  150 
N.  Y.  459,  469. 

That  language  is  none  too  strong.  It  voices  correctly  the 
views  of  the  f ramers  of  the  constitution  as  they  were  un- 
mistakably written  into  it.  Therefore,  if  it  appear  that  the 
office  in  question  in  this  case  was  one  of  the  class  the  legis- 
lature was  rendered  powerless  to  fill,  and  that  the  law,  so 
called,  extending  appellant's  term  was  in  effect  an  appoint- 
ment thereto,  the  duty  of  the  court  to  condemn  the  usurpa- 
tion of  power  is  plain. 
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We  shall  not  take  time  to  analyze  at  length  the  constitu- 
tional provision  under  consideration,  because  the  questions 
in  regard  to  it  are  too  well  settled  to  require  or  justify  such 
labor.  The  class  of  officers  which  the  legislature  is  prohib- 
ited from  directly  interfering  with,  includes,  as  indicated, 
all  city,  town,  and  village  officers  known  and  in  existence 
at  the  time  of  the  adoption  of  the  constitution,  whether 
known  by  the  same  names  as  they  now  bear  or  not.  All  of 
the  New  York  authorities  on  the  subject  so  hold.  People 
ex  reL  Wood  v.  Draper^  15  N.  Y.  532;  People  ex  rel.  Loeio  v. 
BatcheloTy  22  N.  Y.  128;  People  ex  rel.  Brown  v.  Woodruff y 
32  N.  Y.  355;  People  ex  rel.  Fowler  v.  BuU,  46  N.  Y.  57; 
People  ex  rel.  Bolton  v.  AlherUon^  55  N.  Y.  50;  People  ex 
rel.  Willianison  v.  Mc Kinney^  52  N.  Y.  374;  People  ex  rel. 
Le  Boy  v.  Foley ^  148  N.  Y.  677 ;  Bathione  v.  TFir^A,  supra. 
This  court  has  likewise  passed  upon  the  same  question. 
State  ex  rel.  Hamilton  v.  Krez^  88  Wis.  135. 

The  learned  counsel  for  respondent  argues  that  an  office 
is  a  mere  legislative  creation,  belongs  to  the  fourth  class 
mentioned  in  sec.  9,  and  may  be  filled  by  legislative  appoint- 
ment whereT  there  is  no  express  constitutional  provision  for 
otherwise  filling  it.  That  overlooks  the  fact  that  power  is 
not  left  with  the  legislature  in  its  discretion  to  appoint  or 
elect  all  officers  whose  election  or  appointment  is  not  pro- 
vided for  in  the  constitution,  and  that  it  has  never  been  so 
understood  from  the  earliest  treatment  of  the  subject  by 
Mr.  Justice  Denio  in  People  ex  rel.  Wood  v.  Draper^  supra. 
From  the  fact  that  provision  is  not  made  in  the  constitution 
for  the  appointment  of  an  officer  to  serve  a  town,  city,  or 
village  in  the  performance  of  some  duty  as  regards  local 
government  therein,  it  by  no  means  follows,  as  suggested, 
that  such  appointment  or  election  can  be  made  directly  by 
the  legislature.  The  language  of  the  constitution  clearly 
indicates  the  contrary.  Town,  city,  and  village  officers 
whose  election  or  appointment  is  provided  for  in  the  consti- 


Wis.]  JANUAKY  TERM,  1901.  267 

O'Connor  vs.  City  of  Fond  du  Lac. 

tutioa  are  mentioned  as  a  class  only  to  exclude  them  from 
officers  generally  that  have  to  do  with  the  government  of 
such  local  governmental  subdivisions  of  the  state.  After 
making  such  exclusion,  the  balance  of  such  local  officers  is 
put  in  the  class  to  be  selected  only  by  the  electors  of  the 
particular  localities  affected,  by  the  direct  vote  of  such 
electors  or  by  some  local  agency  designated  by  the  legisla- 
ture for  that  purpose.  The  idea,  as  we  understand  the  coun- 
sel, that  all  officers  whose  election  or  appointment  is  not 
provided  for  in  the  constitution  may  be  elected  or  appointed 
by  the  legislature,  is  as  novel  as  it  is  contrary  to  the  plain 
meaning  of  the  constitution.  If  adopted,  one  of  the  funda- 
mental ideas  of  the  framers  of  that  instrument  would  cer- 
tainly be  lost  sight  of.  They  intended  that  all  local  officers, 
according  to  the  then  known  schemes  for  local  self-govern- 
ment, should  be  chosen  by  the  people  of  the  localities  af- 
fected. That  such  was  the  idea  intended  to  be  embodied 
in  the  constitution  is  voiced  by  every  court  that  has  spoken 
on  the  subject. 

'  The  presence  of  the  provision  in  the  constitution  in  re- 
gard to  the  election  or  appointment  of  local  officers  by  the 
people,  evidences  the  importance  which  the  people,  when 
the  constitution  was  framed,  attached  to  the  preservation  of 
their  right  to  the  management  of  their  local  affairs.  It 
means  the  right  to  choose  their  local  officers  in  all  its  reality, 
or  it  means  nothing.  If  it  does  not  mean  that  the  people 
have  reserved  the  right  of  administering  local  offices  by 
officers  of  their  own  choosinor,  whether  it  be  done  directlv 
through  an  election  or  indirectly  through  the  method  of  an 
appointment  by  some  of  their  local  authorities,  I  am  at  a 
loss  to  understand  its  significance  or  in  what  consists  its 
peculiar' value.'  Justice  Gray  in  liatlibone  v,  Wirih^  160 
N.  Y.  459. 

'  The  obvious  purpose  of  that  provision  of  the  constitu- 
tion was  to  secure  to  the  people  of  the  cities,  towns  and 
villages  of  the  state,  the  right  to  have  their  local  offices  ad- 
ministered by  officers  selected  bv  themselves.'  Andrews,  J., 
in  People  ex  rel,  Williamson  v.  McKhuieyy  52  N.  Y.  374. 
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"Faithfully  observed,  and  effect  given  to  such  provision 
in  its  spirit  as  well  as  in  its  letter,  it  effectually  secures  to 
each  of  the  governmental  divisions  of  the  state*  the  right  of 
choosing  or  appointing  its  own  local  officers,  without  let  or 
hindrance  from  the  state  government,  and  none  can  be  de- 
prived of  the  rights  and  franchises  thus  granted  to  all." 
Allen,  J.,  in  People  ex  rd.  Bolton  v,  Albertaon^  55  N.  Y.  50. 

The  offices  of  policeman  and  chief  of  police  or  city  mar- 
shal (the  particular  name  of  the  office  being  immaterial)  in 
cities  and  villages,  were  as  well  known  at  the  time  of  the 
adoption  of  the  constitution  as  any  other.  Such  offices 
were  understood  to  be  essential  to  good  order  in  large  com- 
munities, and  they  were  universally  provided  for  in  all  city 
and  village  organizations.  So  there  can  be  no  question 
but  that  the  power  of  electing  or  appointing  such  officers 
was  prohibited  to  the  legislature  by  the  provision  of  the 
constitution  under  consideration. 

But  it  is  said  that  the  mere  continuance  in  office  by  leg- 
islative enactment,  of  a  person  whose  installation  in  the  po- 
sition was  by  a  constitutional  agency  is  not  a  legislative 
appointment,  and  that  the  term  of  office  of  respondent,  re- 
gardless of  the  law  of  1897,  having  commenced  by  a  mu- 
nicipal appointment  and  being  for  one  year  and  until  his 
successor  should  be  elected  and  qualified,  strictly  speaking 
and  in  a  constitutional  sense,  it  was  not  extended  by  such 
law.  That  proposition  was  advanced  in  People  ex  rel.  Zoew 
V.  BatcJielor^  22  N.  Y.  128,  and  was  there  adopted,  but  the 
case  was  soon  overruled  and  has  not  been  considered  au- 
thority for  nearly  half  a  century.  The  rule  in  New  York 
is  the  same  as  that  declared  in  State  ex  rel.  IlamiUon  v, 
Krez^  88  Wis.  135,  that  the  continuance  of  a  person  in  office  by 
legislative  interference,  beyond  the  specific  term  for  which  he 
Avas  elected  or  appointed,  is  equivalent  to  a  new  appoint- 
ment to  the  office,  and  void  if  the  office  be  one  that  the  leg- 
islature cannot  fill  by  direct  appointment  or  election.  Peo- 
pie  ex  rel.  Fowler  v.  Bull^  46  N.  Y.  57;  People  ex  rel,  William' 
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son  V.  McKinneyy  52  N.  T.  374 ;  People  ex  rel.  Le  Hoy  v.  Foley y 
148  N.  T.  677.  The  right  to  fill  an  oflSce  by  a  new  selection  at 
the  expiration  of  each  term  thereof  is  secured  to  the  people  of 
the  locality  specially  concerned,  the  same  as  the  power  to  fill 
the  place  in  the  first  instance,  and  any  attempt  to  interfere 
with  that  right,  working  a  continuance  of  an  incumbent  in 
oflSce,  under  the  general  rule  that  his  incumbency  shall  con- 
tinue till  a  succesapr  is  elected  and  qualified,  is  held  to  be  as 
much  a  legislative  appointment  and  usurpation  of  power  as 
an  express  appointment  to  the  place.  In  People  ex  rd.  Le 
Hoy  V.  Foleyy  sttpra^t  was  said  that  the  power  to  appoint 
in  such  cases  cannot  be  directly  exercised  by  the  legislature, 
nor  indirectly  by  extending  the  term  of  an  oflBcer  after  his 
election.  It  is  clear,  it  would  seem,  that  if  an  officer  be 
kept  in  office  by  legislative  interference  for  any  period  after 
he  could,  but  for  such  interference,  be  displaced  by  the 
power  that  originally  selected  him  for  the  place,  it  is  to  all 
intents  and  purposes  one  of  the  very  legislative  intermed- 
dlings  with  local  affairs  that  the  constitution  was  designed 
to  prevent. 

It  follows  that  it  is  the  duty  of  the  court  to  declare  the 
act  m  question,  so  far  as  the  effect  thereof  would  otherwise 
be  to  extend  the  term  of  oflSce  of  any  oflScer  mentioned  in 
it,  either  expressly  or  by  taking  from  cities  the  power  to 
elect  and  install  his  successor,  an  excess  of  legislative  author- 
ity and  void. 

Before  leaving  the  subject  we  should  refer  to  State  v. 
Douglm^  26  Wis.  428,  which  the  learned  counsel  for  respond- 
ent contends  supports  the  power  of  the  legislature  to  do 
the  thing  called  in  question  in  this  case.  That  case  afiBrms 
the  power  of  the  legislature  to  shorten  the  term  of  an  office 
not  fixed  by  the  constitution.  That  is  quite  a  different 
.question  from  the  one  considered  here.  It  is  one  thing  to 
elect  or  appoint  a  person  to  an  ofKce,  or  to  extend  the  term 
of  one  already  elected  or  appointed ;  that  is  what  sec.  9,  art. 


270  SUPREME  COUET  OF  WISCONSIN.         [109 


Allen  and  others  vs.  City  of  Fond  du  Lac. 


XIII,  in  the  cases  covered  by  it,  prohibits.  It  is  quite  an- 
other thing  to  shorten  a  term  of  office,  leaving  the  power  of 
the  people  of  the  locality  affected  unimpaired  to  fill  the 
place  anew,  if  it  is  to  be  filled  at  all.  There  is  no  constitu- 
tional restriction  upon  legislative  power  as  to  that,  where 
the  term  of  office  is  not  fixed  by  the  constitution. 

Some  other  questions  are  suggested  by  appellant's  counsel 
for  consideration,  but  they  do  not  appear  to  possess  sufficient 
merit  to  call  for  special  notice.  The  attempted  extension  of 
respondent's  term  of  office  was  invalid.  McGrath  was  en- 
titled to  take  possession  of  the  office*at  the  time  he  did. 
The  term  of  office  of  the  respondent  then  expired. 

By  the  Court — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  of 
the  defendant  for  costs. 


Allen,  Eespondent,  vs.  City  of  Fond  du  Lao,  Appellant. 
Co:mmo,  Eespondent,  vs.  City  of  Fond  du  Lag,  Appellant. 
HiNMAN,  Eespondent,  vs.  City  of  Fond  du  Lao,  Appellant. 
ScHROEDEK,  Eespoudeut,  vs.  City  of  Fond  du  Lac,  Appellant. 
Tkelevan,  Eespondent,  vs.  City  of  Fond  du  Lac,  Appellant. 

FfSbmary  S  — February  S6, 1901, 
O'Connor  i\  Fond  du  Lac,  ante,  p.  253,  followed. 

Appeals  from  judgments  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  Kibwan,  Circuit  Judge.     Reversed, 

For  the  appellant  there  were  briefs  by  O,  II,  Ecke^  city 
attorney,  and  Maurice  McKetma  and  Edward  W,  Plielps^  of 
counsel,  and  oral  argument  by  Mr,  McKenna, 

Edward  S.  liragg^  of  counsel,  for  the  respondents. 

Marshall,  J.  In  each  of  the  above  cases  the  same  error 
was  committed  as  in  O'Connor  v.  Fond  du  Lac^  ante,  p.  253. 
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Consequently  the  jadgments  mast  be  reversed  and  the 
causes  remanded  with  a  direction  as  to  each  the  same  as  in 
the  0^  Connor  Case. 

By  the  Court —  The  judgment  on  each  of  the  appeals  is 
reversed,  and  the  cause  in  which  each  such  judgment  was  en- 
tered is  remanded  with  directions  to  dismiss  the  complaint 
and  enter  a  judgment  in  favor  of  defendant  for  costs. 


MoKbnna,  Eespondent,  vs.  Van  Blarcom,  Administrator, 

and  another,  imp.,  Appellants. 

Febmary  IS— February  S6, 1901, 

Judgments:  Docketing:  Priority  of  liens:  Tacking:  Attorneys  at  law: 

Purchase  of  mortgage, 

1.  Under  sees.  2899,  2902,  R.  a  1878,  if  a  judgment  against  the  mort- 

gagor did  not  appear  upon  the  judgment  docket  at  the  time  a 
mortgage  was  executed  and  recorded,  the  lien  of  the  mortgage  was 
prior  to  that  of  such  judgment,  even  though  the  latter  had  been 
filed  in  the  office  of  the  clerk  and  some  entries  relating  to  it  had 
been  made  in  the  court  records. 

2.  After  the  expiration  of  the  lien  of  a  judgment  the  judgment  cred- 

itor cannot,  by  obtaining  and  docketing  a  new  judgment,  tack  the 
two  and  thus  make  a  continuous  lien  having  priority  over  other 
liens  existing  at  the  time  of  such  expiration. 

3.  An  attorney  at  law  is  not,  merely  by  reason  of  his  position  as  an 

officer  of  the  court,  precluded  from  purchasing  a  mortgage  with 
the  intention  of  foreclosing  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lao  county:  Michael  Kirwan,  Circuit  Judge.    Affirmed, 

Action  to  foreclose  a  mortgage  executed  by  James  H. 
Gibson  to  J.  S.  Rowell,  Sons  &  Co.,  dated  December  31, 
1878,  and  which  was  assigned  to  plaintiff.  Gibson  is  dead, 
and  this  action  is  brought  against  his  heirs  and  administra* 
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tor,  and  also  the  Johnston  Harvester  Company ^  alleged  to  be 
a  subsequent  lienor.  The  chief  controversy  arises  over  the 
answers  of  the  administrator  and  last-named  defendant 
After  sundry  denials  their  answers,  by  way  of  counterclaim, 
alleged  that  the  mortgage  in  question  was  executed  by  Gib- 
son for  the  purpose  of  defrauding  liis  creditors,  and  espe- 
cially the  defendant  Johnston  Harvester  Company;  that  said 
last-named  defendant  obtained  a  judgment  in  the  county 
court  of  Fond  du  Lao  county  against  Gibson  on  October  19, 
1878;  and  that  said  mortgagee  took  said  mortgage  with 
knowledge  of  said  judgment,  and  in  accordance  with  a  con- 
spiracy to  defeat  said  claim.  It  was  also  alleged  that  said 
mortgage  was  given  to  settle  a  criminal  prosecution  and  to 
compound  a  felony;  that  plaintiff,  who  is  an  attorney,  was 
the  counsel  for  the  heirs  of  Gibson,  for  the  purpose  of  com- 
promising said  Johnston  Harvester  Company  judgment,  and, 
failing  to  do  so,  purchased  said  mortgage  many  years  after 
due,  with  full  knowledge  of  its  rights,  and  for  the  purpose 
of  cheating  and  defrauding  said  defendant  of  its  just  claim. 
Other  facts  were  alleged,  which  will  be  noticed  in  the 
opinion. 

The  court  found  the  issue  wholly  in  favor  of  the  plaintiff, 
and  directed  a  judgment  of  foreclosure  and  sale.  The  con- 
testing defendants  have  taken  this  appeal  from  said  judg- 
ment. 

For  the  appellants  there  was  a  brief  by  Duffy  dk  McCrory^ 
and  oral  argument  by  J,  H.  McCrory. 

Edward  S.  Bragg^  of  counsel,  for  the  respondent. 

Bakdeen,  J.  It  developed  from  the  evidence  offered  by 
the  defendants  that  the  Johnston  Harvester  Company  ob- 
tained a  judgment  against  the  mortgagor,  Gibson,  in  the 
county  court  of  Fond  du  Lac  county,  on  the  19th  day  of 
October,  1878.  This  judgment  was  not  docketed  in  the 
office  of  the  clerk  of  the  circuit  court  until  the  21st  day  of 
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February,  1879.  In  the  meantime,  and  on  December  31, 
1878,  Gibson  executed  the  mortgage  in  suit  to  secure  a  hona 
Jide  debt  to  J.  8.  Rowell,  Sons  &  Co.  It  also  appears  from 
the  evidence  that  the  county  court  judgment  was  filed  in 
the  ofSce  of  the  clerk  of  the  circuit  courts  and  some  entries 
were  made  in  the  court  records  relating  to  the  same,  on 
October  19, 1878,  but  it  was  not  docketed  as  the  statute  re- 
quires until  the  date  above  mentioned.  It  is  argued  by  de- 
fendants that,  if  the  mortgagee  had  made  search  of  the 
records  in  the  clerk's  office,  its  representatives  would  have 
found  the  defendant's  judgment;  and  if  they  knew  of  its 
rendition,  or  could  have  discovered  it  by  diligent  inquiry, 
the  omission  of  the  clerk  to  docket  it  will  afford  them  no 
protection  against  the  lien  thereof  subsequently  perfected. 
Such  is  not  the  law.  Sees.  2899,  2902,  R.  S.  1878,  provide 
for  the  docketing  of  judgments  in  a  book  especially  prepared 
for  that  purpose,  and  that  when  so  docketed  they  shall  be 
liens  upon  the  real  property  of  the  defendant  "  for  a  period 
expiring  ten  years  from  the  date  of  the  rendition  thereof.'* 
No  statute  requires  a  party  seeking  for  judgment  liens  to 
examine  all  the  records  in  the  clerk's  office,  and  no  principle 
of  law  of  which  we  are  aware  imposes  any  such  diligence. 
If  the  judgment  docket  shows  a  clear  record,  the  party  need 
seek  no  farther.  When  the  mortgage  in  suit  was  executed 
and  recorded  the  judgment  docket  failed  to  disclose  that 
the  Johnston  Harvester  Compa/ny  had  a. lien  upon  the  prop- 
erty covered  by  it.  Such  being  the  fact,  the  mortgage  be* 
came  the  first  lien,  and  must  prevail  over  the  lien  sought  to 
be  set  up  by  the  defendants. 

But,  should  the  law  be  conceded  to  be  as  claimed  by  de- 
fendants, there  is  another  reason  why  the  lien  of  defend- 
ants' judgment  must  be  postponed  to  that  of  the  mortgage. 
The  judgment  was  rendered  on  October  19,  1878.  By  sec. 
2902,  the  lien  thereof  expired  ten  years  from  the  date  of 
rendition,  or  October  19, 1888.    The  fact  that  the  judgment 
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creditor,  after  the  expiration  of  such  lien,  sued  upon  said 
judgment  and  obtained  a  new  one,  which  was  afterwards 
docketed,  4pe8  not  allow  him  to  tack  the  two  and  thus 
make  a  continuous  lien.  There  was  a  period  of  several 
months  between  the  expiration  of  the  old  lien  and  the  in- 
ception of  the  new  one,  during  which  any  other  lien  upon 
the  property  would  attach  and*  become  superior  to  the  lien 
of  the  new  judgment  afterwards  acquired. 

It  is  further  urged  that,  as  plaintiff  is  an  attorney,  he  could 
not  purchase  the  mortgage  in  suit  and  enforce  it,  and  that 
he  did  not  purchase  in  good  faith  and  in  the  usual  course  of 
trade.  Upon  the  question  of  good  faith  the  evidence  is  all 
one  way,  and  amply  supports  the  trial  court's  conclusions  in 
favor  of  plaintiff.  The  fact  that  George  Gibson,  one  of  the 
defendants,  acted  as  plaintiff's  agent  in  the  purchase  of  the 
mortgage,  is  of  no  consequence.  The  reason  he  was  sent  to 
the  mortgagee  to  open  negotiations  was  that  it  was  believed 
that  he  could  obtain  better  terms  than  the  plaintiff  could. 
The  plaintiff  testified  that  he  purchased  the  mortgage  as  a 
matter  of  business,  and  paid  for  it  with  his  own  money,  with- 
out any  understanding  with  others,  and  frankly  stated  that 
he  intended  to  foreclose  it  if  not  paid.  The  assertion  that 
he  was  disqualified  from  making  such  purchase  because  he 
was  an  attorney  finds  no  support  in  the  law  of  this  state.  It 
is  only  where  questions  of  champerty  or  maintenance  arise 
that  such  disqualification  exists.  Miles  v.  Mut  R.  F,  Z.  Asbo. 
108  Wis.  421.  The  only  authority  cited  to  support  the  defend- 
ants' contention  is  from  New  York,  where  they  have  an  ex- 
press statute  on  the  subject.  See  Browning  v.  Marvin^  100 
N.  Y.  144.  The  disability  of  the  attorney  arises  where  some 
duty  or  obligation  to  his  client  is  involved,  and  the  courts 
are  strict  in  enforcing  a  rigid  adherence  to  such  duty  and  a 
complete  recognition  of  such  obligations.  The  facts  in  this 
case  fail  to  disclose  any  violation  of  duty  or  any  such  trans- 
action as  would  bring  it  within  the  condemnation  of  the  law. 

By  the  Court. —  The  judgment  is  affirmed. 
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no 

February  4  —  Febtniary  eo,  190k  110 


100 
Agency:  Sale  of  land:  Oral  authority  to  make  written  contixict:  Ap»  ^  ^,^ 

peal:   Defective  findiiigs:  Directing  judgment:  Specific  perform- f^jr^ 

ance:  Form  of  judgment.  III 

t.  Oral  authority  is  sufficient  to  empower  an  agent  to  make  a  written 
contract  for  the  sale  of  land. 

:2.  In  an  action  to  enforce  specific  performance  of  a  written  contract' 
for  the  sale  of  land,  made  by  an  agent  who  had  only  oral  author- 
ity, the  only  disputed  question  of  fact  was  whether  the  agent  had 
been  given  authority  to  sell  or  only  to  find  a  customer.  The  first 
seventeen  findings  of  the  court  were  mere  recitals  of  the  testi- 
mony and  correspondence  of  the  defendant  and  the  agent  The 
eighteenth  finding  was  that  the  agent  had  not  been  authorized  by 
defendant  to  execute  the  contract  sought  to  be  enforced.  A  ques- 
tion largely  debated  before  the  trial  court  was  whether  oral  au- 
thority could  suffice  to  empower  the  agent  to  make  a  written 
contract  for  the  sale  of  land.  The  evidence  preponderated  in  favor 
of  the  view  that  tl^e  agent  had  been  given  authority  to  sell.  Held, 
that  said  eighteenth  finding,  being  ambiguous,  would  be  con- 
strued merely  as  a  conclusion  that  oral  authority  to  sell  land  was 
not  authority  to  execute  a  binding  contract  for  its  sale,  and  not  as 
a  finding  that  the  agent  had  not  been  given  authority  to  sell. 

U  In  an  action  tried  by  the  court,  where  there  is  no  finding  upon  the 
only  controverted  question  of  fact,  but  there  is  no  doubt  where 
the  true  preponderance  of  the  evidence  is,  and  no  gain  can  reason- 
ably be  expected  from  another  trial,  the  supreme  court,  on  revers- 
ing the  judgment,  will  direct  the  entry  of  such  judgment  as  the 
trial  court  should  have  rendered  upon  the  evidenca 

4  After  the  commencement  of  an  action  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  the  defendants  disabled 
themselves  from  making  an  effective  conveyance  by  conveying  the 
land  to  a  purchaser  upon  whom  the  notice  of  lis  pendens  had 
been  served.  Held,  that  a  decree  in  plaintiff's  favor  should  be 
snch  that  of  its  own  force  it  will  transfer  to  him  all  of  the  title 
which  the  defendants  had  at  the  time  of  the  commencement  of 
the  suit,  whether  now  vested  in  them  or  in  some  person  claiming 
under  them  subsequent  to  that  date. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
•county :  George  Olementson,  Circuit  Judge.     Reversed. 
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The  defendant,  being  the  owner  of  a  tract  of  real  estate  in 
the  city  of  Platteviile,  fronting  north  on  Main  street  about 
210  feet,  and  extending  southward  about  360  feet,  through 
the  block  to  another  street,  made  a  verbal  arrangement  with 
Thomas  L.  Cleary,  a  lawyer,  either  to  make  sale  thereof  or 
to  find  customers  therefor.  After  several  years,  character- 
ized by  much  correspondence,  and  during  which  the  south 
half  of  the  premises  had  been  sold  by  said  Cleary,  the  latter^ 
on  June  2, 1896,  closed  a<6ale  of  the  remainder  to  Brown  at 
the  price  of  $3,500,  payable  upon  delivery  of  the  deed,  and 
gave  to  him  an  acknowledgment  of  payment  of  $100  thereof, 
reciting  the  terms  of  the  agreement  of  sa(e,  and  signed  the 
same,  "  O,  F.  Griswold^  by  T.  L.  Cleary,  Agent."  Defendant 
repudiated  the  sale,  and  on  the  day  after  this  suit  was  com- 
menced and  lis  pendens  filed  conveyed  the  premises  by 
warranty  deed  to  one  McCoy,  on  whom  had  been  served  a 
copy  of  the  notice  of  lis  pendens  the  day  before  the  filing  of 
complaint  and  lis  pendens.  This  action  being  brought  to  re- 
quire specific  performance,  and  being  tried  by  the  court, 
judgment  was  rendered  dismissing  the  complaint,  from 
which  the  plaintiff  appeals.  Further  detail  of  facts  will  ap- 
pear in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Ortoh  (6  Osborny 
and  oral  argument  by  C,  F.  Oshorti.  As  to  the  power  of 
agents  to  make  contracts  for  the  sale  of  real  estate  of  their 
principal,  they  cited  Lyon  v.  PoUock^  99  U.  S.  668;  Johnson 
V.  Dodge,  17  111.  433;  Peahody  v.  Hoard,  46  III.  242;  CossiU 
V.  Uobbs,  56  111.  231;  Provdfit  v.  Wightman,  78  111.  553;  Ileni- 
street  V.  BurdicJc,  90  111.  444;  Kapalje,  Real  Estate  Brokers, 
49;  Fitch,  Eeal  Estate  Agency,  34,  35;  Vandana^s  Heirs  v. 
Hopkins*  Adin'r,  19  Am.  Dec.  92;  Smith  v.  Allen,  86  Mo.  178; 
Glass  V.  Howe,  103  Mo.  535 ;  Minor  v.  WUloughby,  3  Minn. 
225;  Grqff'  v.  Hainsey^  19  Minn.  44;  Jackson  v.  Badger,  35 
Minn.  52 ;  Holden  v.  Starks,  159  Mass.  503 ;  Stadlema/n  v.  Fitz- 
gerald^ 14  Neb.  290;   Hopwood  v,  Corhin,  63  Iowa,  218; 


Wis.]  JANUARY  TERM,  1901.  277 

Brown  Ts.  Orlsvold  and  wife. 

Pringlev.  Spaulding^  53  Barb.  17;  Haydoch  v.  Staw^  40  N.  Y. 
363,  and  oases  cited ;  Davidson  v.  Van  Pelt^  15  Wis.  342 ;  Taft 
V.  Kessd^  16  Wis.  274;  Davis  v.  Henderson^  17  Wis.  106;  Sea- 
man V,  Ascherman^  57  Wis.  555;  Pomeroy,  Contracts,  115, 
116,  and  note;  Story,  Agency  (9th  ed.),  §  50;  1  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  1012;  1  Warvelle,  Vendors,  211,  and 
note. 

Fop  the  respondents  there  was  a  brief  by  Lowry  cfc  Clement- 
son^  and  oral  argument  by  Oeorge  B.  Glementson,  To  the 
proposition  that  a  general  authority  to  sell  real  estate  in- 
cludes merely  the  power  to  find  a  purchaser,  and  that  the 
agent  cannot  conclude  a  contract  that  will  be  binding  upon 
his  principal,  they  cited  Grant  v.  Ade,  85  Cal.  418, 20  Am.  St. 
Rep.  237;  Prentiss  v.  Nelson^  69  Minn.  496;  Duffy  v.  Hobson^ 
40  Cal.  240,  6  Am.  Eep.  617;  Walker  v,  Osgood,  93  Am.  Dec. 
172,  note;  Treat  v,  De  Celts,  41  Cal,  202;  Armstrong  v,  Lowe^ 
76  Cal.  616. 

DoDOS,  J.  There  is  but  one  debatable  question  in  this 
case,  and  that  is  whether  the  defendant  Oriswold^s  arrange- 
ment with  T.  L.  Cleary  was  merely  an  authority  to  seek  and 
produce  customers  for  the  defendant's  property,  or  whether, 
as  between  themselves,  it  was  contemplated  and  agreed  that 
Mr.  Cleary  was  to  sell  the  property  at  prices  named  and 
bind  Mr.  Griswold  to  such  sale.  This  depends  upon  what 
was  the  conversation  which  the  parties  confessedly  had  at 
about  the  time  the  defendant  left  Platteville,  in  1892,  as  to 
which  different  versions  are  given  by  Mr.  Cleary  and  by  the  • 
defendant  in  their  testimony.  This  conversation,  in  which 
the  agreement,  whatever  it  was,  was  made,  was  followed  by  . 
several  years  of  correspondence  and  other  transactions,  all 
referring  baqk  to  that  original  arrangement,  and  they  are 
relevant  and  material  merelv  as  declarations  and  conduct 
evidentiary,  and  by  way  of  practical  construction,  of  the 
agreement  into  which  Cleary  and  Griswold  had  already  en- 
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tered.  This  being  the  issue,  a  direct  and  unambiguous  find- 
ing of  the  trial  court  thereon  would  be  of  very  much  weight, 
and,  unless  the  preponderance  of  evidence  to  the  contrary 
of  such  finding  was  entirely  clear,  we  should  deem  ourselves 
controlled  thereby.  On  turning  to  the  so-called  findings,  we 
find  a  document  which  it  is  confidently  believed  is  without 
precedent.  It  consists  of  some  thirteen  printed  pages,  recit- 
ing a  large  share,  but  not  all,  of  the  evidence  in  detail.  It 
finds  that  Mr,  Griswold  gave  in  testimony  certain  quoted 
words,  and  wrote  certain  quoted  letters,  and  the  same  as  to 
Cleary  and  as  to  the  plaintiff.  Indeed,  the  first  seventeen 
of  the  so-called  findings  of  fact  are  but  little ^roore  than  a 
repetition  of  information  which  ordinarily  is  derived,  and 
in  this  case  could  have  been  derived,  from  the  bill  of  excep- 
tions, at  least  so  far  as  the  findings  have  any  reference  to  the 
single  disputed  issue.  The  so-called  findings  of  fact  con- 
clude with  the  eighteenth:  "I further  find  that  Mr.  Cleary 
had  not  been  authorized  by  Mr.  Griswold  to  execute  the 
contract  of  June  2,  1896,  set  forth  in  finding  10,  and  that 
the  latter  did  not  ratify  said  contract,  but  refused  to  do  so." 
Then  follows  the  single  conclusion  of  law  that  the  plaintiff 
is  not  entitled  to  the  relief  demanded  and  defendants  are 
entitled  to  have  the  complaint  dismissed  upon  the  merits. 

This  eighteenth  finding  is  ambiguous.  It  does  not  declare 
the  conclusion  of  the  trial  judge  either  way  upon  the  real 
litigated  issue,  namely,  whether  OriswoWa  authority  to 
Cleary  was  to  close  sales  and  commit  him  to  them,  or  was 
only  to  present  customers  for  his  acceptance  or  rejection. 
The  natural  construction  of  the  words  used  in  the  eighteenth 
finding  would  indicate  no  more  than  a  decision  either  of 
the  question  of  fact  whether  Griswold  expressly  authorized 
Cleary  to  execute  the  specific  written  contract,  or  a  question 
of  law  whether  authority  so  to  do  resulted  from  the  transac- 
tions between  them.  It  was  stated  upon  the  argument,  with- 
out dissent,  that  a  question  largely  debated  before  the  trial 
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court  was  whether  oral  authority  could  suffice  to  empower 
an  agent  to  make  a  written  contract  for  the  sale  of  lands. 
That  question  was  not  discussed  by  the  respondent  in  this 
court,  and  the  law  thereon  in  this  state  in  favor  of  such 
power  seems  to  be  well  settled  in  Dodge  v.  Jlopkifis,  14  Wis. 
030;  Smith  v.  Armstrong^  24  Wis.  446;  and  Tufts  v.  Brace, 
103  Wis.  341,  344.  In  this  situation  we  are  left  in  much 
doubt  whether  the  record  discloses  any  conclusion  of  fact 
by  the  trial  court  upon  the  material  issue,  or  merely  upon 
one  which  the  court  believed  to  be  material,  but  which, 
under  the  authorities,  is  not  so.  A  careful  examination  of 
all  the  evidence  leaves  no  doubt  that,  as  an  original  propo- 
sition, it  preponderates  in  favor  of  Mr.  deary's  version  of 
the  contract,  as  will  appear  by  a  fuller  discussion  thereof 
hereafter;  and,  while  we  are  not  prepared  to  declare  that 
its  preponderance  is  so  clear  and  overwhelming  that  we 
would  set  aside  an  unambiguous  finding  of  the  trial  court 
to  the  contrary,  the  fact  that  it  does  preponderate  against 
this  eighteenth  finding,  if  it  be  construed  as  respondent 
would  have  it,  is  a  very  cogent  one  in  guiding  us  to  a 
conclusion  as  to  the  meaning  of  that  finding.  We  should 
be  slow  to  believe  that  the  court  meant  to  decide  that  the 
parties  did  not  have  an  intention  which  their  conduct  and 
correspondence  have  so  clearly  evinced.  Again,  if  the  court 
intended  by  this  last  finding  to  decide  what  were  the  terms 
of  the  agreement  or  arrangement  between  Cleary  and  Gfis- 
wold,  we  are  unable  to  conceive  any  purpose  to  be  accom- 
plished by  devoting  many  pages  to  setting  forth  the  words 
of  their  testimony  and  correspondence.  Such  instrument 
strongly  suggests  confirmation  of  what  was  asserted  upon 
the  argument,  that  the  eighteenth  finding  merely  declared 
the  court's  conclusion  that,  although  the  arrangement  had 
been  that  Mr.  Cleary  should  make  and  close  a  sale  on  be- 
half of  his  principal  if  he  had  an  opportunity  at  the  price 
fixed,  such  arrangement  did  not  constitute  an  authority  to 
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execute  the  written  instrument  on  which  the  plaintiff  relied. 
All  these  considerations  constrain  us  to  the  view  that  such  is 
the  true  meaning  and  construction  of  the  eighteenth  find- 
ing, and  that  the  case  comes  to  us  with  no  finding  by  the 
court  below  upon  the  disputed  question  of  fact  on  the  reso- 
lution of  which  the  rights  of  the  parties  must  depend. 

Being  thus  without  such  finding,  three  courses  are  open 
to  us  on  appeal.  If  the  evidence  clearly  supports  the  judg- 
ment, we  should  affirm  it.  Jones  v.  Jo7ie8^  71  Wis.  520; 
liaipe  v,  Gorrell,  105  Wis.  636.  Failing  this,  if  the  question 
is  in  doubt  and  uncertain,  so  that  a  decision  here  might 
work  injustice,  we  should  reverse  and  remand  for  further 
trial.  Kemp  v,  Seely^  47  Wis.  687 ;  Cramer  v.  Ilanaford^  53 
Wis.  85,  88;  Eill  v.  Am.  S,  Co,  107  Wis.  19,  28,  34.  But  if 
an  examination  of  the  evidence  discloses  with  reasonable 
certainty  a  preponderance  in  favor  of  the  plaintiflTs  conten- 
tion, it  is  our  duty  to  direct  judgment  in  accordance  there- 
with. JUaldaner  v.  Smithy  102  Wis.  30,  41;  Hamilton  v. 
Menominee  FaUa  Q,  Co.  106  Wis.  352;  IlHl  v.  Am.  S.  Co.j 
supra.  We  proceed,  therefore,  to  an  examination  of  the 
evidence. 

Mr.  Cleary's  testimony  as  to  the  only  interview  in  which 
authority  was  given  is  as  follows:  "  He  told  me  to  sell  it  if 
I  could,  and  gave  me  the  prices  upon  the  property.  The 
price  on  the  back  lot  that  McBride  bought  was  $1,500,  and 
upon  the  front  lot  upon  which  his  {GrimoolcTs)  hoase  stood 
it  was  $3,500.  My  commission  was  to  be  $50  on  the  back 
lot,  and  $100  on  the  front  one."  The  respondent's  version 
was  substantially  as  follows:  "  I  asked  him  what  he  would 
charge  me  to  find  a  customer  for  me,  in  case  I  concluded  to 
sell  it,  and  I  fixed  my  price  at  $5,000.  To  my  question  ho 
replied  that  he  would  charge  me  $25.  I  says,  '  That's  rea- 
sonable, Tom.'  And  I  says,  '  If  you  succeed  in  finding  some 
one  that  will  pay  my  price,  I  think  probably  I  will  be  will- 
ing to  pay  a  little  more.'    .    .    •    In  any  case,  he  was  to 
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oorpespond  with  me  and  receive  instructions  from  me  in  re- 
gard to  either  selling  or  renting;  and  when  I  left  —  a  few 
days  before  I  left —  I  said  to  him,  *  If  you  hear  of  any  one 
that  wants  to  buy,  just  let  me  know.' "  These  conversations 
shortly  preceded  respondent's  departure  from  Platteville, 
which  took  place  about  August  1, 1892.  The  first  letter 
which  Mr.  Cleary  writes  was  August  23,  1892.  It  com- 
mences, "Dear  Friend:  No  sale  made  as  yet;"  then  goes 
on  with  some  information  about  renting,  sales  of  other  prop- 
erty in  the  vicinity,  and  possibility  of  subdivision  of  the 
premises.  This  was  followed  by  a  further  letter  discussing 
the  subject  of  renting  and  terms  thereof.  To  the  two  let- 
ters reply  was  made  by  defendant  on  September  2d,  dis- 
cussing  merely  the  subject  of  renting,  repairs,  etc.  The 
following  spring,  March  30, 1893,  Mr.  Cleary  writes:  "  There 
are  now  again  inquiries  for  real  estate  in  this  city.  Mort 
Eastman  and  Max  Sickle  have  inquired  as  to  prices  on  your 
^property.  I  do  not  like  to  give  them  terms  now  before 
consulting  you  again.  It  is  now  some  time  since  I  heard 
from  you,  and  since  that  time  you  may  have  changed  your 
mind."  It  recites  his  remembrance  of  the  prices,  and  says: 
**  Now,  if  those  terms  are  to  stand,  let  me  know  at  once. 
Of  course,  you  said  I  might j  if  I  remember  correctly,  sell 
the  back  lot  for  some  less,  but  I  have  now  forgotten  the 
exact  figures,  and  I  wish  you  to  repeat  instructions."  To 
that,  April  2d,  respondent  replies:  "I  am  still  disposed,  for 
a  time  at  least,  to  stick  to  my  original  figures.  .  .  .  Do 
the  best  you  can  to  secure  my  figures," — and  suggests  possi- 
ble modifications  in  price.  Nothing  appears  to  have  been 
accomplished  during  that  year  until  January  12, 1894,  when 
Mr.  Cleary  writes:  "I  have  occasionally  been  asked  whether 
you  still  wished  to  sell  those  back  lots.  I  think  Morton 
Eastman  is  nearly  ready  to  buy  them  if  you  wish  to  sell 
them.  I  have  told  him  all  the  time  the  price  was  $1,500 
for  your  back  lot.     I  didn't  want  to  make  a  lai'gain  with 
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him  now,  until  I  heard  from  you  again,  because  you  might 
have  changed  your  mind  since  I  heard  from  you  last.  Fer* 
haps  you  intend  to  come  back  again  to  live  here.  I  hope 
you  do."  To  that  Griswold  replied,  January  19th,  "  Will 
say,  in  regard  to  my  back  lot,  that  it  is  still  for  sale  and 
that  ray  price  still  remains  the  same,  $1,500;  "  and  closes, 
after  suggesting  certain  changes  in  line  and  offering  to  sell 
the  front  lot  at  $3,500,  with  the  words,  "  Hope  you  will  be 
able  to  make  a  sale^  Then  follows  a  letter  from  Cleary  of 
March  14,  1894,  indicating  difficulty  in  getting  $1,500  for 
the  back  lot,  and  probability  of  $1,400;  and  on  March  16th 
Griswold  writes,  hoping  to  get  the  $1,500,  but  says:  "I 
would  like  you  to  use  your  own  judgment  in  the  matter, 
keeping  in  mind  my  best  interests.  While  I  am  rather  in- 
clined to  think  from  the  tone  of  your  letter  that  he  can 
be  induced  to  pay  $1,500,  if  you  think  otherwise  you  ma}*^ 
offer  it  to  him  for  $1,450.  And  if,  in  your  opinion,  $1,400 
is  most  he  will  pay  for  it,  let  her  slide  at  that.  ...  At 
whatever  price  back  lot  is  sold,  it  must  not  measure  longer 
in  depth  (north  and  south)  than  front  lot.  ...  I  hope 
that  you  will  be  able  to  make  a  sale  to  McBride,  as  he  will 
probably  build  a  pretty  good  house."  On  March  22d  Cleary 
writes:  "Dear  Friend:  I  sold  the  hack  Z<?^  to-day  to  John 
McBride  for  $1,400.00.  It  was  the  best  that  I  could  do.  .  .  . 
I  made  a  written  contract  with  him,  a  copy  of  which  I  here- 
with inclose  you."  To  this  letter  no  reply  was  made,  but 
on  March  29th  Cleary  sent  deed  in  fulfilment  of  the  con- 
tract of  sale,  which  the  defendant  promptly  executed,  and 
returned  with  instructions  to  deliver  in  accordance  with  the 
written  agreement  of  sale,  which,  by  the  way,  was  signed 
by  the  purchaser,  McBride,  and  by  "  0,  F.  Griswoldy  by 
T.  L.  Cleary,  Agent."  In  remitting  the  proceeds,  Cleary  de- 
ducted $50  for  his  commission,  together  with  certain  other 
expenses,  and  defendant  responded  that  he  saw  nothing  in 
the  deductions  to  object  to. 
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Thereafter,  through  the  years  1894  and  1895,  more  or  less 
correspondence  took  place  between  the  parties,  consisting 
mainly  of  discussion  of  prices  and  possible  customers,  all  at 
less  than  the  $3,500  which  had  been  named  as  the  selling 
price,  and  indicating  a  mutual  understanding  between  the 
parties  that  the  latter  was  a  pretty  high  figure,  and  that 
possibly  less  than  that  might  be  accepted.  The  only  letter 
of  much  significance  is  one  of  May  16,  1895,  after  Cleary 
was  already  in  negotiation  with  the  plaintiff,  of  which  he 
had  written  defendant,  who  replied  with  reference  to  some 
negotiation  he  himself  was  having  with  one  McCoy.  He 
says :  "  I  write  him  to-day  that  a  short  time  ago  you  had  an 
oiU-of-town  customer  for  it  on  the  string,  and  that  before 
making  him  (McCoy)  a  price  I  would  like  to  hear  from  you. 
I  suppose  that  your  cvstomery  Mr.  B.,  does  not  want  it  at  the 
price  made  him ;  but  I  would  like  to  hear  from  you  first, 
anyway.  Please  favor  me  with  a  reply  as  soon  as  possible, 
and  give  me  an  idea  of  about  the  best  price  you  can  get  out 
of  your  man."  The  last  letter  passing  between  Cleary  and 
defendant  was  on  October  21, 1895,  having  reference  to  the 
possibility  of  subdividing  the  tract  so  as  to  get  the  $3,500 
out  of  it,  but  in  no  wise  indicating  a  withdrawal  of  that  as 
the  price  of  the  whole.  In  May,  1896,  plaintiff,  Brown^ 
wrote  direct  to  Griawold^  explaining  that  Mr.  Cleary  had 
been  absent  for  a  few  days,  and  offering  $3,250  for  the  prop- 
erty. To  this  defendant  replied  on  May  25th,  declaring 
$3,500  to  still  be  defendant's  price  for  the  property.  This 
letter  was  shown  to  Cleary,  as  he  thinks,  before  the  closing 
of  the  sale  with  Brown,  On  June  2d  Brown  came  to  Cleary, 
and  accepted  the  price  which  had  been  made  to  him  by 
Cleary  and  confirmed  by  this  letter  from  defendant;  where- 
upon Cleary  drew  up  a  written  memorandum  of  the  agree- 
ment, and  acknowledgment  of  the  payment  of  $100  earnest 
money,  the  remainder  to  be  paid  upon  delivery  of  deed,  and 
signed  it  in  the  name  of  Griswold.    He  telegraphed  defend- 
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ant  of  the  sale,  adding  the  words,  "  Wire  answer  whether 
all  right,"  and  at  the  same  time  wrote  a  letter  in  which  he 
explained  that  inquiry  as  dae  to  the  fact  that  the  sale  to 
Brown  was  dependent  on  whether  a  sale  to  any  one  else  had 
been  previously  closed  by  the  defendant  direct.  Defendant 
responded  by  telegram,  "Sale  to  Brown  all  right,  if  there 
are  no  commissions  and  abstract  not  required."  Correspond- 
ence followed,  in  which  Cleary  insisted  that  the  sale  was  at 
$3,500,  to  be  paid  by  Brown^  and  the  question  of  commis- 
sions was  between  himself  and  the  defendant;  whereupon 
defendant  sought  to  repudiate  the  authority,  and,  after  suit 
was  commenced,  made  a  sale  to  one  McCoy,  the  deed  beimg 
signed  by  Oriawold  and  wife,  for  $3,600,  McCoy  having  full 
knowledge  of  plaintiff's  claims  and  commencement  of  suit, 
and  promising  the  defendant  to  protect  him  against  any 
liability  thereon. 

As  we  have  stated  before,  the  question  is,  What  was  the 
arrangement  originally  made  between  Cleary  and  the  de- 
fendant ?  for  there  is  nothing  in  the  correspondence  to  mod- 
ify or  change  that,  except,  perhaps,  as  to  price.  A  signifi- 
cant thing  is  that  the  earliest  correspondence  following  that 
arrangement  assumes  authority  in  Cleary  to  make  a  sale. 
His  very  first  letter  takes  occasion  to  inform  defendant  that 
no  sale  is  yet  made, —  an  utterly  meaningless  remark,  if,  as 
defendant  claims,  he  was  only  to  submit  customers.  Cleary's 
view  is  confirmed  by  frequent  remarks  in  defendant's  letters 
indicating  his  understanding  that  Cleary  was  to  make  a 
sale,  and  most  cogent  of  all  is  the  fact  that  Cleary,  a  lawyer 
of  standing  and  reputation,  obviously  devoted  to  the  inter- 
est of  his  friend  and  neighbor,  the  defendant,  at  the  first 
opportunity  to  obtain  the  price  which  defendant  had  named, 
considered  himself  authorized  to  make  a  binding  written 
agreement  of  sale,  and  to  that  understanding  defendant  gave 
assent  in  everything  except  direct  words.  He  approved,  he 
executed  deed,  acknowledged  his  duty  to  make  title  and  fur- 
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nisb  abstract  as  that  writing  provided,  and  also  passed,  not 
only  without  dissent,  but  with  approval,  the  charge  of  $50 
commission,  which,  according  to  Cleary's  testimony,  was. 
stipulated  in  advance,  but  which  is  wholly  inconsistent  with 
defendant's  narrative  of  the  original  conversation.  This  is 
enough  of  itself  to  fully  establish  the  correctness  of  Cleary's 
version  of  their  arrangement  as  against  that  of  the  defend- 
ant himself,  without  placing  weight  upon  the  fact  that 
Cleary  is  a  disinterested  witness  between  the  parties.  There 
is  nothing  in  the  subsequent  correspondence  to  modify  this 
conclusion  in  the  least,  and  many  remarks  tending  to  con- 
firm it.  There  is  nothing  to  indicate  any  raising  of  the 
price,  and,  indeed,  the  letter  to  Brown  only  a  week  before 
the  sale  was  made  establishes  that  the  defendant  considered 
$3,500  as  still  the  price,  the  same  having  theretofore  been 
fixed  by  him  and  stated  to  plaintiflE  by  Cleary.  Upon  the 
correspondence  subsequent  to  the  sale  which  is  now  at- 
tempted to  be  repudiated  we  place  very  little  weight.  The 
controversy  had  then  arisen,  and  declarations  then  made  by 
the  defendant  in  his  own  favor  are  not  receivable  in  evi- 
dence, or,  if  received,  are  not  entitled  to  weight.  Suffice 
it  to  say  that  throughout  that  subsequent  correspondence 
Cleary  insisted  firmly  on  the  correctness  of  his  version  of  his 
authority,  as  afterwards  testified  to  by  him. 

This  is  the  whole  controversy.  The  only  two  witnesses 
to  the  transaction  have  testified  in  full.  The  entire  corre- 
spondence is  before  us.  We  have  liot  the  slightest  doubt 
where  the  true  preponderance  of  evidence  is,  and  can  see  no 
reason  to  expect  that  anything  could  be  gained  by  further 
trial  or  investigation  of  this  mooted  question.  It  therefore 
becomes  our  duty  to  reverse,  and  to  direct  entry  of  such 
judgment  as  the  circuit  court  should  have  rendered  upon 
this  evidence.  As  Against  defendant,  no  reason  is  apparent 
why  specific  performance  should  not  be  decreed.  He  has, 
perhaps,  disabled  himself  from  making  a  conveyance  which, 
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alone,  will  be  eflPective  to  transfer  the  title,  but  he  has  done 
4SO  since  suit  was  commenced,  and  to  one  who,  while  not  a 
party,  can  have  no  rights  greater  than  the  defendant,  since 
he  purchased  not  only  with  the  constructive  notice  resulting 
from  the  filing  of  the  complaint  and  lis  pendens^  but  with 
the  actual  notice  resulting  from  plaintiffs  industry  in  serv- 
ing upon  him  a  copy  of  the  notice  of  lis  pendens.  A  decree 
acting  directly  on  the  title  to  this  land  will  therefore  be  as 
effective  against  McCoy  as  against  the  defendant  himself. 
Sec.  3187,  Stats.  1898;  Newton  v,  Marshall,  62  Wis.  8.  Since 
a  mere  command  to  the  defendant  Oriswold  to  execute  a 
deed  to  the  plaintiff  would  not  secure  to  the  latter  the  rights 
to  which  he  is  entitled,  a  decree  should  be  entered  which, 
upon  payment  of  $3,400,  of  its  own  force  transfers  to  the 
plaintiff  all  of  the  title  which  the  defendants  had  at  the 
time  of  the  commencement  of  the  suit,  whether  now  vested 
in  them  or  in  any  person  claiming  under  them  subsequent 
to  that  date,  and  which  may  be  recorded  in  the  registry  of 
deeds. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  the  plaintiff 
in  accordance  with  this  opinion. 
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February  4— February  26, 1901, 

(1,  2)  Justices^  courts:  Appeal:  Jurisdiction:  Counterdainu  (3-6)  Sales: 
Evidence:  Election  of  remedies:  Warranties:  Issues:  Special  ver- 
dict 

1.  If  a  justice  of  the  peace  has  no  jurisdiction  of  the  subject  matter  to 

render  a  judgment,  the  circuit  court  obtains  no  jurisdiction  by 
virtue  of  an  appeal  from  such  judgment 

2,  The  interposition  of  a  counterclaim  under  sec.  3626,  Stats.  1808^  for 

an  amount  in  excess  of  the  jurisdiction  of  the  justice,  does  not 
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oust  the  justice  of  jurisdiction,  but  the  counterclaim  may  properly 
be  stricken  out 

S,  In  an  action  to  recover  the  contract  price  of  a  heating  plant,  when 
defendant  was  asked  to  state  its  value,  the  court  expressed  a  doubt 
as  to  his  competency  to  give  an  opinion,  he  not  being  shown  to  be 
an  expert.  Thereupon  he  was  asked  whether  as  a  heating  appa- 
ratus it  had  any  value  to  him,  and  he  replied  that  it  had  no  value 
to  him  for  any  purpose.  Heldj  that  there  was  no  error  prejudicial 
to  defendant 

4.  The  statement  of  a  witness  who  had  testified  to  a  conversation  in 
his  presence  between  the  parties,  that  he  had  been  under  an  im- 
pression, at  some  time,  that  he  heard  the  plaintiff  or  the  defendant 
say  that  a  certain  sum  had  been  paid  on  the  contract  in  suit,  is  too 
indefinite  to  render  its  exclusion  error. 

-5.  In  an  action  to  recover  for  a  heating  plant,  where  defendant  had 
counterclaimed  for  the  amount  he  claimed  to  have  paid  thereon, 
he  was  properly  required,  at  the  close  of  the  testimony,  to  elect 
whether  his  claim  would  be  for  a  breach  of  warranty  or  a  rescis- 
sion of  the  contract 

^  The  complaint  in  such  case  alleged  sale  and  delivery  of  a  furnace 
and  a  certain  amount  of  piping  and  radiation  previously  selected 
and  designed  by  defendant.  Defendant,  by  way  of  answer  and 
counterclaim,  set  up  an  express  warranty  to  heat  the  house,  and  a 
breach  thereof.  This  was  denied  in  the  reply.  Upon  the  trial  of 
such  issue  plaintiffs  evidence  tended  to  show  an  express  refusal 
to  warrant,  and  the  jury  found  that  there  was  no  warranty.  Held, 
that  defendant  was  not  in  a  position  to  claim  error  for  failure  to 
submit  to  the  jury  the  question  of  an  implied  warranty  of  suitable- 
ness. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  Gboege  Clementson,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  were  briefs  by  Sj^eiidey  <&  Mcllhon^ 
and  oral  argument  by  Calvert  Spensley. 

E,  G.  Fiedler^  for  the  respondent. 

Cassoday,  0.  J.  This  action  was  commenced  in  a  justice's 
court  to  recover  $156.32,  and  interest  from  January  1, 1895, 
as  the  balance  due  the  plaintiff  for  the  erection  and  con- 
struction of  a  hot- water  heating  plant  for  the  defendant,  at 
liis  instance  and  request,  and  certain  items  of  extras  to  the 
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amount  of  $25.  The  defendant  answered  by  way  of  ad- 
mitting such  amount  for  extras  to  the  extent  of  $21.32,  and 
denials  and  counter  allegations  as  to  the  balance,  to  the 
effect  that  he  had  paid  thereon  $275,  and  also  alleged,  by 
way  of  a  counterclaim,  in  effect,  that  the  defendant  agreed 
and  warranted  that  such  heating  plant  would  be  free  of  all 
mechanical  defects,  and  a  first-class  job  as  to  labor  and  ma- 
terials, and  of  such  capacity,  when  put  in  according  to  the 
agreement,  as  to  heat  all  the  rooms  in  the  defendant's  resi- 
dence in  which  radiation  should  be  placed  to  the  tempera- 
ture of  70°  Fahrenheit  in  the  coldest  weather,  and  for  which 
the  defendant  was  to  pay  $385,  the  price  alleged  in  the 
complaint;  that  the  plaintiff's  firm  utterly  failed  to  comply 
with  such  contract  and  warranty,  and  that  the  heating 
plant  was  of  no  value  whatever;  that  the  defendant  noti- 
fied the  plaintiff's  firm  of  such  failure  during  each  of  the 
six  preceding  years,  and  demanded  that  they  remove  such 
heating  plant  or  make  it  comply  with  the  warranty;  and 
claimed  $275  damages  by  reason  of  th(e  breach  of  such  war- 
ranty, for-which  sum,  less  the  $21.32,  admitted,  to  wit,  the 
sum  of  $253.68,  the  defendant  prayed  judgment.  The 
plaintiff  demurred  to  such  counterclaim  for.insuflBciency, 
and  also  moved  to  strike  out  such  counterclaim,  for  the 
reason  that  it  was  beyond  the  jurisdiction  of  the  justice^ 
which  motion  w^as  granted.  The  defendant  thereupon  de- 
clined to  further  appear  before  the  justice,  and  thereupon^ 
and  on  proofs  made  on  August  21,  1899,  the  justice  ren- 
dered judgment  in  favor  of"  the  plaintiff,  and  against  the 
defendant,  for  $196.32,  damages  and  costs.  From  that 
judgment  the  defendant  appealed  to  the  circuit  court.  That 
court  refused  to  grant  the  defendant's  motion  to  strike  the 
cause  from  the  calendar  and  dismiss  the  action  on  the 
ground  that  the  justice  had  lost  jurisdiction  by  the  interpo* 
sition  of  the  counterclaim  and  hence  that  the  circuit  court 
got  no  jurisdiction.     The  circuit  court,  on  the  defendant's. 
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motion,  tbereopon  ordered  soch  counterclaim  to  be  rein- 
stated, and  that  the  plaintiff  be  permitted  to  reply  to  the 
same,  which  things  were  done  accordingly. 

The  cause  was  tried  upon  such  issues,  and  at  the  close  of 
the  trial  the  jury  returned  a  special  verdict  (the  first,  sec- 
ond, and  eighth  answers  being  by  the  direction  of  the  court), 
to  the  effect  (1)  that  the  plaintiff  did  contract  to  put  into 
the  defendant's  house*  in  the  fall  of  1893  a  hot-water  heat- 
ing plant  for  $335,  and  the  defendant  agreed  to  pay  that 
price  for  such  plant;  (2)  that  the  defendant  paid  to  the 
plaintiff,  after  such  plant  was  put  in,  to  wit,  January  3, 
1894,  the  sum  of  $200  on  such  contract;  (3)  that  the  defend- 
ant did  not  pay  to  the  plaintiff  on  such  contract  $75  in  the 
fall  of  1893;  (4)  that  the  plaintiff  did  not  warrant  such  heal- 
ing plant ;  (8)  that  the  defendant  owed  the  plaintiff  on  acr 
count  $21 ;  (9)  that  at  or  about  the  time  this  action  was 
commenced  the  plaintiff  requested  the  defendant  to  pay  him 
the  balance  due  on  the  contract.  Thereupon,  and  in  pursu- 
ance of  the  order  of  the  court,  judgment  was  rendered  in 
favor  of  the  plaintiff  on  such  special  verdict  for  $194.40 
damages  and  $39.04  costs.  From  that  judgment  the  defend- 
ant brings  this  appeal. 

1.  Counsel  for  the  defendant  is  undoubtedly  correct  in 
claiming  that,  if  the  justice  had  no  jurisdiction  of  the  sub- 
ject matter  to  render  the  judgment,  then  that  the  circuit 
court  got  no  jurisdiction  by  virtue  of  the  appeal.  Codban 
V.  Bryant,  36  Wis.  605 ;  Renckel  v.  Wheeler  cfe  W.  Mfg.  Co. 
51  Wis.  363,  distinguished  in  Mathews  v.  BipUy^  101  Wis. 
100, 102.  There  is  no  claim  that  the  justice  did  not  have 
jurisdiction  of  the  plaintiff's  cause  of  action.  Since  the  jus- 
tice had  jurisdiction  of  that  cause  of  action,  the  simple  quesr 
tion  presented  is  whether  the  justice  was  ousted  of  such  ju- 
risdiction by  the  defendant's  interposition  of  a  counterclaim 
for  an  amount  beyond  the  jurisdiction  of  the  justice.     The 

justice  only  had  such  jurisdiction  as  was  given  him  by  stat- 
vou  109  — 19 
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ate.  By  virtue  of  the  statute,  he  had  jurisdiction  to  the 
amount  of  $200.  Sec.  3572,  Stats.  1898.  Had  the  plaintiff's 
claioi  exceeded  that  amount,  the  justice  would  necessarily 
have  been  precluded  from  taking  jurisdiction.  Id,  We 
perceive  no  reason  why  the  defendant  is  not  subject  to  the 
same  limitation.  True,  another  section  of  the  statute  au- 
thorized the  defendant,  by  way  of  answer,  to  allege  facts 
constituting  a  counterclaim  as  well  as  a  defense.  Subd.  4, 
sec.  3626,  Stats.  1898.  But  that  section  must  be  construed 
with  the  other,  limiting  the  jurisdiction  as  mentioned.  As  , 
stated  by  counsel  for  the  defendant,  ^'  the  counterclaim  is, 
in  substance,  an  action  by  the  defendant  against  the  plaint- 
iff." For  that  reason,  the  justice  was  precluded  from  tak- 
ing jurisdiction  of  the  defendant's  counterclaim  for  more 
than  $200.  It  follows  that  such  counterclaim  was  properly 
stricken  out  by  the  justice. 

2.  Error  is  assigned  because  the  court  refused  to  permit 
the  defendant  to  state  what  the  value  of  the  heating  plant 
was.  Upon  being  asked  its  value,  the  court  merely  ex- 
pressed a  doubt  as  to  the  defendant's  competency  to  state 
the  value,  as  it  had  not  been  shown  that  he  was  an  expert 
on  that  question.  Thereupon  the  defendant  was  asked  by 
his  counsel  whether,  as  a  heating  apparatus,  the  furnace 
was  of  any  value  to  him,  and  he  answered,  "N"o,"  and  that 
it  had  no  value  to  him  "for  any  purpose."  Certainly,  this 
does  not  present  any  reversible  error. 

3.  Error  is  assigned  because  the  defendant's  witness  Pen- 
hallegon  was  permitted  to  state,  on  cross-examination,  that 
it  was  worth  $425  to  put  in  the  kind  and  style  of  heating 
plant  that  he  had  figured  on  as  a  job  for  the  defendant,  and 
that  he  had  told  the  defendant  what  he  would  do  the  job 
for  and  given  him  prices.  This  appears  to  have  been  legiti- 
mate cross-examination. 

4.  Error  is  assigned  because  the  court  refused  to  permit 
the  witness  Hutchinson  to  testify  that  the  plaintiff,  in  his 
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presence,  acknowledged  that  the  defendant  had  paid  him 
$76.  The  difficulty  seems  to  have  been  in  the  defective 
memory  of  the  witness.  He  was  allowed  a  considerable 
latitude,  but  was  unable  to  say  that  he  had  heard  such 
acknowledgment  or  any  express  or  implied  admission  of 
such  payment,  but  did  say  that  he  had  been  under  an  im- 
pression, at  some  time,  that  he  heard  the  plaintiff  or  the 
defendant  say  that  $275  had  been  paid.  If  the  plaintiff 
made  or  acquiesced  in  any  such  statement,  it  would  have 
been  competent;  but  if  the  defendant  made  any  such  state- 
ment in  the  absence  of  the  plaintiff,  it  would  have  been 
incompetent.  "We  cannot  hold  that  there  was  any  reversi- 
ble error  in  excluding  it. 

5.  Certainly  there  was  no  error  in  requiring  the  defend- 
ant, at  the  close  of  the  testimony,  to  elect  whether  his 
claim  in  this  case  would  be  fot  a  breach  of  warranty  or  a 
rescission  of  the  contract.  ParTc  v.  Richardson  cfe  B,  Co. 
81  Wis.  399;  McLennan  v.  Prentice,  85  Wis.  427.  The  de- 
fendant could  not  at  the  same  time  affirm  and  disaffirm  the 
<5ontra<;t.    Id. 

6.  Error  is  assigned  because  the  court  refused  to  submit 
to  the  jury  two  questions  requested,  as  to  whether  the  heat- 
ing plant  was  sold  to  the  defendant  for  the  particular  pur- 
pose of  heating  his  i*esidence  for  dwelling  purposes,  and 
whether  it  was  reasonably  fit  and  sufficient  for  such  purpose. 
The  complaint  expressly  alleged  that  the  furnace,  and  a  cer- 
tain amount  of  piping  and  radiation  which  the  defendant 
had  previously  selected  and  designed,  were  sold  and  deliv- 
ered to  the  defendant.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  prove  that  such  sale  and  delivery  were 
made  without  any  warranty,  and  with  an  express  refusal  to 
warrant.  The  defendant,  by  way  of  answer  and  counter- 
claim, denied  such  allegations,  and  alleged  the  express 
agreement  and  warranty  referred  to  in  the  statement  of 
facts..    As  indicated,  the  jury  found  that  there  was  no  war- 
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ranty.  Having  gone  to  trial  apon  the  direct  issue  thus  ex- 
pressly made,  the  defendant  is  in  no  position  to  successfully 
claim  error  for  failure  to  submit  to  the  jury  the  question  of 
such  implied  warranty.  Milwaukee  B,  Co.  v.  Duncan^  87 
Wis.  124, 125,  and  cases  there  cited ;  J,  L  Case  P,  Works  v. 
NUes  <&  Scott  Co.  90  Wis.  602,  603;'  T.  B.  Scott  Lumber  Co. 
V.  Ilafner-Zothman  Mfg.  Co.  91  Wis.  672,  673.  The  jury 
found,  in  effect,  that  the  defendant  got  just  what  he  bar- 
gained for,  and  without  any  warranty.  We  must  hold  that 
such  findings  are  supported  by  the  evidence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Fbtb,  Respondent,  vs.  The  Villagb  of  Highland,  Appel- 
lant. 

Ffhrwiry  4 — February  f 5,  IdOl. 

Adverse  possession:  Permissive  use  of  private  way:  Disseisin:  High- 

ways:  Dedication:  Intention. 

1.  While  the  owner  of  a  hotel  was  using  part  of  the  premises  as  a 

private  way  to  the  hotel  barn,  the  owner  of  the  adjoining  lot  com- 
menced to  use  the  same  way  as  a  means  of  access  to  and  egress 
from  the  back  part  of  his  lot  HeM,  that  such  use  by  the  adjoin- 
iDg  owner  would  be  presumed  to  have  been  permissive,  in  the  ab- 
sence of  evidence  to  the  contrary,  and  therefore  could  not  ripen 
into  title  by  adverse  possession.  ^ 

2.  Occupancy  commencing  by  permission  of  the  true  owner  cannot  op- 

erate as  a  disseisin  until  it  becomes  visibly  in  defiance  of  his  rights. 

3.  There  can  be  no  highway  by  dedication  in  the  absence  of  an  inten- 

tion to  surrender  the  premises  to  the  public  for  a  thoroughfare. 

Appeal  from  a  judgment  of  the-  circuit  court  for  Iowa 
county:  Gkoeoe  Clementson,  Circuit  Judge.     Reversed. 

Action  for  relief  for  obstructing  an  old  traveled  vsray 
which  plaintiff  claimed  the  right  to  use.  The  action  was  in 
equity  for  a  mandatory  injunction  requiring  the  removal  of 
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the  alleged  obstractions.  Two  grounds  were  alleged  as  the 
foundation  of  plaintiff's  claim:  first,  that  she  was  the  owner 
of  the  right  of  way  by  adverse  use  for  more  than  twenty 
years ;  second,  that  it  was  a  public  way  in  which  she  had  a 
special  interest. 

Plaintiff's  husband  purchased  the  north  twenty-two  feet 
of  lot  9  of  the  village  of  Highland,  Iowa  county,  Wisconsin, 
about  the  year  1879.  Such  property  was  bounded  on  the 
west  by  Main  street,  on  the  south  by  the  remainder  of  lot  9, 
on  the  north  by  lot  8,  and  on  the  east  by  lot  73.  Plaintiff 
and  her  husband  resided  on  the  property  from  about  the 
day  of  such  purchase  till  he  died,  and  thereafter  she  con- 
tinued to  so  reside  up  to  the  time  of  the  commencement  of 
the  action.  She  became  the  owner  of  the  property  under 
her  deceased  husband.  When  such  residence  commenced, 
for  a  long  time  prior  thereto,  and  some  time  thereafter, 
there  was  a  traveled  way  from  Main  street  along  the  south 
part  of  lot  8  to  the  vicinity  of  the  southeast  corner  thereof, 


w 


a 

-a 


N 

8 

B 

ra 

9 

• 

78 

74 

79 

10 

11 

Spring  Street 


8 
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thence  southeasterly  across  the  northeast  part  of  lot  9  to 
lot  73,  thence  south  along  the  west  side  of  lot  73  to  Spring 
street.     From  1872  to  about  1880  there  was  a  hotel  on  the 
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south  two-thirds  of  lot  9,  and  a  barn  used  in  connection 
therewith  on  the  southwest  corner  of  lot  72,  which  corner 
was  identical  with  the  northeast  corner  of  plaintiflF's  prop- 
erty, with  the  southeast  corner  of  said  lot  8,  and  the  north- 
west corner  of  lot  73.  The  barn  was  reached  from  Spring 
street  by  the  traveled  way  along  the  west  side  of  lot  73, 
and  from  Main  street  by  the  traveled  way  along  the  south 
side  of  lot  8.  As  before  indicated,  the  two  traveled  ways 
connected  with  each  other  by  passing  over  the  northeast 
part  of  lot  9,  being  of  that  portion  thereof  owned  by  plaint- 
iff's husband  and  now  owned  by  her. 

The  hotel  property  was  purchased  in  1875  by  a  Mrs.  Pat- 
rick, together  with  the  south  twenty-four  feet  of  lot  8  and 
the  w6st  rod  of  lot  73,  covering  the  two  traveled  ways  men- 
tioned. Thereafter,  as  long  as  such  hotel  property  was  used 
as  such,  the  two  strips  of  land  were  devoted  by  the  owner 
to  the  use  of  the  patrons  thereof,  but  she  allowed  all  per- 
sons to  use  the  same  who  desired  to  do  so  in  going  to  and 
from  points  reached  thereby,  and  also  allowed  the  plaintiff 
and  her  predecessor  in  title  to  use  the  same  as  they  desired 
in  connection  with  the  north  one-third  of  lot  9.  The  hotel 
barn  was  used  for  some  time  after  1880,  and  the  two  ways 
were  also  used  in  connection  therewith.  The  way  on  lot  8 
was  the  means  by  which  access  to  and  Egress  from  the  back 
part  of  the  north  one-third  of  lot  9,  and  access  to  the  back 
part  and  north  door  of  plaintiff's  house,  were  obtained.  It 
was  used  continuously  for  all  the  purposes  of  travel  incident 
to  the  ownership  of  said  north  one-third  of  lot  9,  from  the 
time  plaintiff's  husband  purchased  the  same  till  it  was  ob- 
structed by  the  defendant,  covering  a  period  of  more  than 
twentj^  years.  During  the  entire  period  it  was  also  used 
for  travel  by  all  persons  who  desired  to  do  so,  plaintiff  and 
her  predecessor  in  title  not  claiming  any  better  right  to  use 
the  way  than  any  other  person. 

About  ten  years  before  the  act  complained  of  occurred, 
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plaintiff  fenced  the  back  part  of  her  lot,  thereby  shutting 
off  the  connection  between  the  two  ways.  About  that  time 
the  owner  of  lot  8,  Mrs.  Patrick,  commenced  to  construct  a 
fence  to  shut  off  the  common  use  of  the  traveled  way  on  lot 
8,  no  complaint  being  made  by  plaintiff  in  regard  thereto. 
Before  completing  her  purpose,  Mrs.  Patrick  abandoned  it, 
leaving  the  vvay  open  to  use  as  theretofore.  Some  four  years 
prior  to  the  act  complained  of,  plaintiff  sold  the  back  part  of 
her  lot  for  the  purposes  of  a  creamery.  A  creamery  was  there- 
after constructed  and  operated  thereon,  and  in  reaching  it 
from  Main  street  those  desiring  to  do  so  passed  over  lot  8, 
using  the  old  traveled  way.  "When  plaintiff  moved  onto  the 
lot  there  were  some  loose  boards  laid  along  the  south  bound- 
ary line  of  lot  8  for  use  in  passing  from  the  north  door  of 
her  house  to  Main  street.  The  boards  were  in  time  taken 
up  and  a  sidewalk  constructed  in  their  place. 

The  owner  of  lot  8,  as  indicated,  used  the  way  thereon  in 
connection  with  her  hotel  property  so  long  as  it  was  oper- 
ated as  such,  and  thereafter  for  some  years,  reaching  to  a 
time  subsequent  to  1880,  and  permitted  all  other  persons, 
including  plaintiff,  to  do  so  without  objection.  Defendant 
placed  the  village  engine  house  so  as  to  obstruct  said  way, 
having  obtained  legal  title  to  the  land  for  village  purposes. 
When  the  work  of  so  locating  the  engine  house  was  in  prog- 
ress plaintiff  made  no  claim  that  it  was  an  infringement 
upon  her  rights.  She  made  some  requests  for  favors  in  re- 
gard to  the  precise  location  of  the  building,  and  that  was 
all.  No  proof  was  offered  as  to  the  width  of  the  traveled 
way  as  actually  used.  The  indications  from  the  evidence 
were  that  such  use  was  sufficient  to  permit  persons  to  pass 
with  teams,  hauling  loads  of  hay  or  wood.  Plaintiff  testi- 
fied in  part  as  follows:  'I  never  claimed  any  right  to  that 
alley  when  we  went  to  live  there.  Did  not  know  we  had 
any  right  there.  We  simply  used  it.  We  claimed  no  right 
except  to  use  it.    I  always  thought  it  was  a  street  for  every- 
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body.  I  made  no  claim  to  it  then,  except  I  thought  it  was 
a  street.  I  piled  wood  in  the  alley  because  it  was  conven- 
ient. I  never  acquired  any  right  to  pile  wood  in  the  alley, 
except  because  it  was  public.  People,  generally,  used  the 
alley.' 

The  court  found  that  plaintiff  was  the  owner  of  an  open, 
unobstructed  easement  or  right  of  way  twenty-two  feet 
wide  on  the  south  side  of  lot  8,  extending  from  Main  street 
more  than  100  feet  east,  to  and  beyond  where  the  engine 
house  of  the  defendant  was  located,  the  south  side  of  the 
right  of  way  being  north  of  plaintiff's  premises  on  lot  9; 
that  the  said  right  of  way  was  obstructed  by  defendant  as 
claimed  by  plaintiff,  and  that  upon  demand  by  plaintiff  for 
the  removal  of  such  obstruction  the  defendant  refused  to 
comply  therewith;  that  plaintiff  was  entitled  to  the  relief 
demanded  in  the  complaint.  Judgment  was  rendered  ac- 
cordingly. Exceptions  were  duly  filed  sufficient  to  raise 
the  questions  discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Spensley  cfe  Mc- 
Ilhon  and  Arthur  J.  Egan^  and  oral  argument  by  Calvert 
Spensley.  To  t-he  point  that,  from  the  fact  that  a  way  is 
kept  open  and  used  by  the  owner  for  his  own  purposes,  it 
may  properly  be  inferred  that  the  use  of  it  by  others  was 
by  his  consent,  they  cited  Harper  v.  Parish  of  Advent^  7 
Allen,  478;  HaU  v,  McLeod,  2  Met.  (Ky.),  98;  Stevens  v. 
Dennett  J  61  N.  H.  324;  Jones,  Easements,  §  270,  and  cases 
cited  in  note  3;  Id.  §  288,  and  cases  cited  in  note  4;  Cook 
V.  Gammon^  93  Ga.  298;  Bwmham  v,  McQiiesten^  48  N".  H. 
446-454;  Whaleif  v.  Jarrett,  69  Wis.  613,  616;  Plimpton  r. 
Converse,  44  Vt.  158;  Bennett  v.  Biddle^  140  Pa.  St.  396; 
S.  C.  150  Pa.  St.  420;  IlarTcnessv.  Woodmansee,  7  Utah,  227; 
Davis  V.  Brigliain,  29  Me.  391;  Smith  v.  Iligbee,  12  Vt.  113; 
Daxj  V.  AUender^  22  Md.  529 ;  Dodge  v.  Stacy,  39  Vt.  566 ; 
19  Am.  <fe  Eng.  Ency.  of  Law,  17;  Eilhurn  v.  Adams,  7 
Met.  33. 
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For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J,  P.  Smelker. 

Marshall,  J.  We  fail  to  discover  in  the  record  any  sup- 
port for  the  findings  of  fact,  so  called.  They  are  so  clearly 
wrong  that  it  seems  they  must  have  been  influenced  by  er- 
roneous notions  of  principles  of  law  applicable  to  the  evi- 
dence. Eespondent  has  the  legal  right  to  the  use  of  an 
alley  twenty-two  feet  wide  on  lot  8,  bounded  by  the  south 
side  of  said  lot  and  reaching  back  more  than  100  feet,  ac- 
quired by  adverse  possession  thereof  for  more  than  twenty 
years,  according  to  the  decision  appealed  from.  Yet  there 
is  no  evidence  of  any  essential  element  of  such  possession. 
The  true  owner  was  never  disseised,  as  it  appears,  for  an 
instant,  by  plaintiff  or  any  person  in  whose  right  she  claims. 
Such  owner  used  the  alley  for  a  time  as  a  necessary  part  of 
an  entire  hotel  property,  it  being  the  only  way  possessed  by 
her  for  reaching  the  hotel  barn  from  Main  street  or  going 
direct  to  such  street  from  the  barn. .  After  the  discontinu- 
ance  of  the  hotel  she  continued  to  use  the  alley  as  a  private 
way  to  the  barn  till  well  into  the  alleged  twenty  years  of 
adverse  possession.  Those  who  patronized  the  barn  must 
be  presumed  to  have  used  the  alley,  provided  by  the  owner 
for  reaching  it,  as  her  property,  by  her  invitation ;  and  those 
who  used  it  who  were  not  her  patrons  must,  under  the  cir- 
cumstances, be  presumed  to  have  done  so  by  her  indulgence, 
there  being  no  evidence  to  the  contrary.  The  latter  class 
of  persons  includes  respondent  and  those  under  whom  she 
claims.  Their  use  commenced  when  the  alley  was  clearly 
a  private  way  for  reaching  the  hotel  barn.  That  circum- 
stance indicates  that  the  use  was  permissive,  and  there  is  no 
evidence  that  it  changed  to  a  hostile  character  at  any  time. 
The  rule  is  elementary  that  permissive  use,  however  long 
continued,  will  not  ripen  into  title  by  adverse  possession. 
Petthgrew  v.  JEvansvUle,  25  Wis.  227;  Pryer  v.  Warne^  29 
Wis.  511;  WUkim  v.  Nicdai,  99  Wis.  178. 
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Respondent's  counsel  seems  to  think  the  case  is  ruled  by 
Carmody  v,  Mulrooney^  87  Wis.  552,  and  Wilkins  v.  Nicolai^ 
supra.  In  our  view  those  cases  condemn  the  judgment  ap- 
pealed from  at  all  points.  They  rest  on  the  doctrine  that 
an  unexplained,  continued  use  of  land  for  twenty  years 
raises  a  presumption  that  it  was  characterized  during  the 
whole  period  by  all  the  essentials  of  adverse  possession,  and 
prima  facie  establishes  it,  but  that  such  presumption  may 
be  overcome  by  evidence  that  the  occupation  was  under 
some  license,  indulgence,  or  special  contract  inconsistent 
with  the  claim  of  right  by  the  occupant.  Here,  there  was 
no  unexplained  use  for  twenty "  years,  or  for  any  other 
period.  The  occupancy  at  the  commencement  was  neither 
exclusive  nor  hostile.  It  is  perfectly  explained  by  the  proof 
that  the  way  was  established  for  the  convenience  of  the 
owner  of  the  fee  as  the  means  of  reaching  the  hotel  barn, 
and  that  those  not  using  it  by  invitation,  as  before  indicated, 
did  so  by  mere  indulgence. 

One  of  the  foundation  principles  of  adverse  occupancy  is 
that  it  must  be  of  such  a  character  as  to  challenge  the  right  of 
the  true  owner  to  disturb  it  and  to  make  that  challenge  suffi- 
ciently significant  that  such  owner  will  not  be  liable,  with- 
out negligence,  to  fail  to  discover  its  existence.  That  is 
necessary  in  order  to  satisfy  the  requisites  of  disseisin.  An 
occupancy  that  commences  by  permission  of  the  true  owner 
cannot  operate  as  a  disseisin  of  him  till  his  right  is  denied 
and  the  denial  made  sufficiently  obvious  to  reasonably  call 
upon  him  to  act  if  he  does  not  intend  to  submit  to  the 
changed  attitude  of  the  occupant. 

The  statute  of  limitations  by  means  of  which  the  title  to 
property  may  be  taken  from  one  person  and  bestowed  upon 
another,  is  grounded  on  laches.  So  occupancy,  disseising 
the  true  owner,  does  not  exist  until  it  is  visibly  in  defiance 
of  the  true  owner's  rights.  Lampmmi  v.  Van  Alstyne^  94 
Wis.  4:17.    It  does  not  operate  to  deprive  the  true  owner  of 
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his  title  unless  it  continaes  uninterrupted  in  the  same  right 
for  the  full  statutory  period.  There  being  no  indication  of 
hostile  use  in  this  case,  it  seems  useless  to  continue  the  dis- 
cussion. 

The  trial  court  does  not  appear  to  have  considered  the 
claim  that  the  alley  was  a  public  way  and  became  so  by 
dedication  or  continued  adverse  use.  The  evidence  on  that 
branch  of  the  case  would  not  sustain  a  decision  in  respond- 
ent's favor.  It  does  not  show  any  intention  to  surrender  the 
premises  to  the  public  for  a  thoroughfare,  and^  without  that 
there  can  be  no  highway  by  dedication.  Tupper  v.  Huson^ 
46  Wis.  646.  The  way  in  its  inception,  as  before  indicated, 
was  private.  The  fact  that  persons  other  than  those  who 
used  it  by  invitation  were  permitted  to  do  so  does  not  mili- 
tate against  its  private  character.  Being  private  at  the  start, 
it  would  require  unmistakable  evidence  of  a  change  to  a 
public  thoroughfare,  and  uninterrupted  use  as  such  for  the 
statutory  period,  to  give  it  the  character  of  a  highway  by 
user.    Nothing  of  that  kind  appears. 

By  the  Court —  The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  complaint  and 
render  judgment  for  defendant  for  costs. 
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Fdn'uary  5 —  February  £6,  1901. 
Highways:  Sufficiency:  Court  and  jury :  Evidence, 

1.  The  question  whether  a  highway  at  the  place  where  an  accident  oc- 
curred was  insufficient  and  unsafe  for  public  travel  is  always  one 
for  the  jury  unless  the  conditions  and  circumstances  are  so  clear 
and  convincing  as  to  leave  no  room  for  reasonable  controversy. 

2l  In  this  case  the  question  whether  a  turnpike  eleven  feet  wide  and 
eighteen  inches  high  with  abrupt  banks,  across  which  a  culvert 
without  guards  had  been  constructed,  the  traveled  track  being  one 
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and  one-half  feet  from  its  south  end,  was  insufficient  and  unsafe, 
so  as  to  render  the  town  liable  for  injuries  sustained  by  a  traveler 
whose  horse  shied  at  drain  pipes  piled  by  the  roadside  and  ran  the 
buggy  off  the  culvert,  is  held  to  have  been  for  the  jury. 
8b  In  such  a  case  evidence  of  measurements,  made  more  than  a  year 
after  the  accident  and  after  material  changes  had  been  made  in 
the  turnpike,  was  properly  rejected 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

The  purpose  of  this  action  is  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  upon  an  alleged  defective 
highway  in  the  defendant  town.  The  accident  is  alleged 
to  have  occurred  by  reason  of  plaintiff's  horse  becoming 
momentarily  frightened  at  some  drain  pipes  left  in  the  high- 
way near  the  traveled  track.  The  jury,  by  a  special  verdict, 
found  that  the  accident  occurred  at  a  culvert  on  a  turnpike 
eleven  feet  wide  and  eighteen  inches  high,  with  abrupt 
sides.  They  also  found  that  the  drain  pipes  were  located  on 
the  north  side  of  the  road,  a  rod  or  thereabouts  east  of  the 
culvert.  The  plaintiff's  horse  became  frightened  at  the 
pipes,  and  while  momentarily  beyond  control  ran  the  buggy 
off  the  culvert,  and  caused  the  accident.  By  the  tenth  and 
eleventh  questions  and  answers,  the  jury  found  that  the 
highway  at  the  place  of  the  accident  was  in  a  defective  and 
unsafe  condition  for  public  travel,  which  was  the  proximate 
cause  of  plaintiff's  injuries.  Other  facts  not  material  to  the 
questions  raised  were  found.  Damages  were  fixed  at  $400. 
Plaintiff  moved  for  judgment,  and  defendant  to  set  aside 
the  answer  to  question  2,  regarding  the  width  of  the  turn- 
pike, changing  it  from  eleven  to  twelve  feet,  and  also  asked 
the  court  to  disregard  answers  to  questions  10  and  11,  and 
for  judgment  for  defendant.  Plaintiff's  motion  for  judg- 
ment was  granted,  and  defendant  appeals.  The  questions 
raised  for  consideration  are  that  the  court  rejected  proper 
evidence  offered  by  defendant;  that  the  court  erred  in  not 
setting  aside  the  answer  to  the  second  question;  and  that  a 
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verdict  should  have  been  directed  for  defendant  on  the 
ground  that  the  evidence  did  not  show  the  highway  was 
defective. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Connell  cfe  Hart^  attorneys,  and  CcUe^  Lamareux  <k  Park^  of 
counsel.  They  cited  Wheeler  v.  Westporty  30  Wis.  392 ;  I/h 
berg  v.  Amher^^  87  Wis.  634;  Bodah  v.  Deer  Creeh^  99  Wis. 
509. 

For  the  respondent  there  was  a  brief  by  F.  J.  Feertey^  at- 
torney, and  Jamee  H.  Feeney^  of  counsel,  and  oral  argu- 
ment by  F.  J.  FeeTiey.  To  the  point  that  a  ditch  two  feet 
deep  close  to  the  traveled  track  of  a  highway  with  no  rails 
or  barriers  is  not  only  an  insufficiency  but  dangerous  to  the 
public  travel,  they  cited  Seymer  v.  Lahe^  66  Wis.  651 ;  Ilein 
V.  Fairchildy  87  Wis.  258,  262,  264;  Dreher  v.  FitcKburg^  22 
Wis.  675;  CftajppeU  v.  Oregon^  36  Wis.  145;  Fritsch  v.  AlU- 
gheny^  91  Pa.  St.  226;  Hinckley  v.  Somerset^liS  Mass.  326. 

Babdeen,  J.  The  main  question  litigated  in  the  trial 
court,  and  the  one  urged  with  greatest  vigor  on  this  appeal, 
is  that  the  hio^hwav  was  not  shown  to  be  in  such  a  state  of 
insufficiency  or  want  of  repair  as  to  render  defendant  liable 
for  plaintiff's  accident.  The  facts  regarding  the  exact  con- 
dition of  the  highway  were  in  sharp  dispute.  The  accident 
occurred  at  a  culvert  in  a  narrow  turnpike,  in  a  depression 
between  two  hills.  The  testimony  regarding  the  width  of 
the  culvert  and  the  height  of  the  turnpike  was  conflicting. 
The  jury  found  the  culvert  was  eleven  feet  wide,  and  the 
turnpike  was  eighteen  inches  high,  and  with  abrupt  banks. 
There  is  evidence  to  support  these  conclusions,  and  they 
must  stand  as  verities  in  the  case.  The  plaintiff  was  travel- 
ing west.  Just  before  reaching  the  culvert  the  horse  shied 
at  some  drain  pipes  left  in  the  highway  by  the  town  au- 
thorities on  the  north  side  of  the  turnpike,  and  the  buggy 
ran  off  the  south   end  of  the  culvert,  and  plaintiff  was 
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thrown  out  and  injured.  The  place  was  without  guards. 
The  face  of  the  turnpike  was  smooth.  The  usual  traveled 
track  was  about  one  and  one-half  feet  from  the  south  end 
of  the  culvert.  The  jury  found,  under  proper  instructions, 
that  the  road  was  insufficient  and  unsafe  for  public  travel. 
That  question  is  always  one  for  the  jury,  unless  the  condi- 
tions and  circumstances  are  so  clear  and  convincing  as  to 
leave  no  room  for  reasonable  controversy.  If,  in  the  exer- 
cise of  reason  and  with  impartial  judgment,  a  jury  has 
found  the  highway  to  be  insufficient,  their  finding  must 
stand,  unless  we  can  say  that  the  evidence,  and  the  legiti- 
mate inferences  therefrom,  are  so  clear  and  decisive  that  no 
reasonable  or  unbiased  man  would  have  reached  that  con- 
clusion. The  rule  is  akin  to  that  applied  in  cases  of  con- 
tributory negligence,  of  which  there  are  many  in  the  books. 
See  PowM  v.  AMand  L  <&  S.  Co.  98  Wis.  35.  When 
the  condition  s];iown  is  such  that  different  minds  may  rea- 
sonablv  draw  different  inferences  and  arrive  at  different 
conclusions,  the  jury,  and  not  the  court,  must  make  tbe 
ultimate  determination.  It  must  be  confessed  that  this 
case  is  very  close  to  the  border  line.  At  the  same  time, 
we  are  not  convinced  that  we  ought  to  say  that  the  high- 
way was  reasonably  safe,  as  a  matter  of  law.  When  we 
come  to  consider  the  width  and  height  of  the  turnpike, 
and  the  surrounding  conditions  referred  to,  there  is,  at 
least,  some  room  to  say  that  it  was  not  reasonably  ade- 
quate or  sufficient  for  public  travel.  The  jury  and  the 
trial  court  have  said  so,  and  the  inferences  against  it  are 
not  so  clear  and  strong  that  we  feel  justified  in  overturning 
that  conclusion.  Gorr  v.  Mittlestaedt,  96  Wis.  296.  See 
ChappeU  V.  Oregon^  36  Wis.  145 ;  Hein  v.  Fairchild^  87  Wis. 
258. 

The  defendant  sought  to  introduce  testimony  of  measure- 
ments made  by  a  witness  a  year  or  more  after  the  accident. 
The  evidence  is  undisputed  that  changes  in  the  turnpike 
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had  been  made  after  the  accident,  and  before  the  measure- 
ments were  made,  to  such  an  extent  as  to  leave  no  reason- 
able basis  therefor.    The  rejection  of  such  evidence  was 
fully  justified. 
-By  the  Court. —  The  judgment  is  aflBrmed. 
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February  6  —  Febniary  B6, 1901, 

Setoff:  Corporations:  Successionf  Written  contracts:  Oral  modification: 

Pleading, 

m 

"L  Where  one  corporation  has  purchased  the  business  of  another,  a  per- 
son who  purchases  goods  belonging  to  the  successor  corporation 
cannot,  in  an  action  by  it  for  the  purchase  price,  set  off  damages 
arising  from  breach  of  a  contract  between  him  and  the  original  cor- 
poration, in  the  absence  of  evidence  that  the  plaintiff  became  a 
party  to  that  contract  by  assignment  or  otherwise. 

a.  Where  a  party  has  pleaded  a  written  contract  and  its  performance, 
he  is  not  entitled  to  introduce  evidence  of  an  oral  modification 
thereof  which  was  not  pleaded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Gerhard  M,  Dahlj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Irving  P.  Zord 
xind  Edwa/rd  E.  Browne^  and  oral  argument  by  Mr,  Browne, 

Cassoday,  C.  J.  This  action  was  commenced  January  17, 
1900,  by  the  plaintiff,  an  Ohio  corporation  located  at  Day- 
ton, against  the  defendant  and  one  Johnson,  as  copartners, 
to  irecover  $432,  as  the  balance  of  an  account  for  scales  sold 
and  delivered  to  that  firm  at  their  special  instance  and  re- 
quest by  the  plaintiff  between  March  15,  1899,  and  March 
25, 1899,  as  per  itemized  hill  of  particulars  attached  to  the 
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complaint,  purporting  to  be  issued  by  the  plaintiff  from 
Dayton,  Ohio,  with  one  shipment  of  March  16,  1899,  to 
the  amount  of  $150,  and  another  of  March  20,  1899,  for 
8300,  and  a  credit  of  $18.  The  answer  of  the  defendant 
Churchill  denied  each  and  every  allegation  of  the  complaint, 
and  alleged  by  way  of  a  second  defense  and  counterclaim 
that  the  purchase  was  made  by  the  defendant  individually 
from  the  Boston  Computing  Scale  Company,  a  Massachu- 
setts corporation,  for  $450,  and  that  $18  had  been  paid 
thereon;  that  such  purchase  was  so  made  by  the  defendant 
under  a  written  contract  for  one  year  with  the  Boston  com- 
pany^  dated  November  1,  1898,  purporting  to  give  to  Ed- 
ward L.  Churchill  &  Co.  the  general  agency  for  the  sale 
of  the  Boston  computing  scales  in  five  states,  therein 
named, —  including  Wisconsin, —  containing,  among  other 
things,  these  provisions: 

"  Party  of  the  first  part  agree  that  they  will  not,  dur- 
ing the  continuance  of  this  contract,  allot  such  territory  to 
any  other  person  or  party,  and  will  promptly  stop  any  other 
agents  or  persons  from  selling  scales  to  go  into  this  territory 
upon  being  notified  of  such  trespass.  Party  of  the  sdbond 
part  agree  to  purchase  fifty  scales  a  month  for  each  and 
every  calendar  month  until  the  expiration  of  this  contract. 
Party  of  the  second  part  further  agree  that  failure  to  pur- 
chase this  number  of  scales  renders  this  contract  null  and 
void ; " 

—  that  Edward  L.  Churchill  &  Co.,  mentioned  as  party  of 
the  second  part,  was  composed  of  the  defendant  alone ;  that 
he  had  fully  performed  on  his  part  all  the  conditions  prece- 
dent of  the  contract;  that  the  Boston  company  had  failed 
to  perform,  by  allotting  such  territory  and  various  parts 
thereof  to  other  persons  and  parties  before  the  expiration  of 
the  year,  and  had  sold  and  disposed  of  its  business  to  the 
plaintiff,  and  April  1, 1899,  had  refused  longer  to  retain  the 
defendant  in  its  employ  under  the  contract,  and  refused  to 
sell  to  him  scales  as  therein  agreed,  to  his  damage  in  the  sum 
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of  $2,000;  that  the  plaintiff  obtained  the  cause  of  action 
alleged  in  the  coipplaint  by  an  assignment  from  the  Boston 
company;  that  the  defendant's  counterclaim  accrued  to  him 
by  reason  of  such  failure  of  the  Boston  company  to  perform 
such  written  contract,  and  before  the  defendant  had  notice 
of  such  assignment. 

The  plaintiff,  by  way  of  reply,  denied  each  and  every  al- 
legation of  the  counterclaim.  The  action  was  discontinued 
as  against  the  defendant  Johnson,  and  notice  thereof  served 
and  filed. 

It  is  undisputed  that  the  defendant  had  been  agent  for 
the  Boston  company  under  a  written  contract  which  expired 
on  or  about  November  1,  1898;  that  about  that  time  the 
Boston  company  drew  up  and  signed  a  written  contract  as 
alleged  in  the  answer;  that  the  defendant  did  not  sign  that 
contract,  and  expressly  refused  to  do  so,  November  14, 1898; 
that  the  plant  and  property  of  the  Boston  company  was  sold 
to  this  plaintiff  January  80,  1899,  and  that  the  complete 
transfer  thereof  took  place  on  or  before  February  10,  1899; 
that  February  20, 1899,  one  Charles  R  Luce,  the  former  pres- 
ident of  the  Boston  company,  wrote  to  the  defendant  to  the 
effect  that  that  company  had  sold  out  its  entire  business  to 
this  plaintiff,  and  that  the  transfer  took  place  a  little  over 
two  weeks  before  that  date,  and  advised  him  to  make  ar- 
rangements with  this  plaintiff  for  an  agency ;  that  Febru- 
ary 25,  1899,  the  defendant  received  notice  that  the  plaintiff 
had  bought  out  the  Boston  company ;  that  the  scales  pur- 
chased by  the  defendant  were  actually  the  property  of  this 
plaintiff,  and  that  the  Boston  company  had  ceased  to  have 
any  interest  in  them  for  more  than  a  month  and  a  half  prior 
to  the  time  when  they  were  shipped  to  the  defendant;  that, 
upon  the  sale  and  transfer  from  the  Boston  company  to  this 
plaintiff  being  made,  Charles  R.  Luce,  who  had  formerly 
been  the  president  of  the  Boston  company,  was  immediately 
employed  by  the  plaintiff  herein  upon  a  salary  to  continue 
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for  a  time  the  business  of  the  plaintiff  herein  at  Boston ; 
and  that  he  acted  as  such  agent  in  the  cogimunications  be- 
tween him  and  the  defendant  in  respect  to  such  business 
during  the  months  of  February  and  March,  1899. 

At  the  close  of  the  trial,  the  jury,  by  direction  of  the  court, 
returned  a  verdict  in  favor  of  the  plaintiff  for  $455.40  dam- 
ages, and  from  the  judgment  entered  thereon,  with  costs, 
the  defendant  brings  this  appeal. 

It  is  undisputed  that  the  scales  in  question  were  the  prop- 
erty of  the  plaintiff  at  the  time  they  were  ordered  by  and 
shipped  to  the  defendant.  It  is  undisputed  that  he  was  to 
pay  the  price  alleged  in  the  complaint,  and  that  he  never 
paid  any  part  of  such  price,  except  as  therein  admitted.  The 
only  attempt  to  escape  liability  for  the  balance  of  such  pur- 
chase price  is  by  reason  of  the  facts  alleged  in  the  defend- 
ant's counterclaim.  That  counterclaim  is  based  upon  the 
breach  of  an  alleged  contract  between  the  defendant  and 
the  Boston  corporation.  There  is  no  evidence  tending  to 
prove  that  the  plaintiff  w^as  or  became  a  party  to  any  such 
contract  by  assignment  or  otherwise.  A  counterclaim  "must 
be  one  existing  in  favor  of  a  defendant  and  against  a  plaint- 
iff between  whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  "  causes  of  action  men- 
tioned in  the  statute.  Sec.  2656,  Stats.  1H98]  Zaiorence  v. 
VUa8, 20  Wis.  381 ;  Schumacher  v.  SeegeVy  65  Wis.  394;  Blakdy 
V,  Twiiiiyigy  69  Wis.  238.  It  does  not  appear  that  the  de- 
fendant ever  had  any  dealing  with  the  plaintiff  other  than 
the  purchase  of  the  scales  in  question,  and  there  is  no  evi- 
dence that  he  ever  had  any  claim  or  counterclaim  against 
the  plaintiff.  True,  as  indicated  in  the  adjudications  cited, 
a  setoff  may  be  properly  pleaded  as  a  counterclaim;  but  the 
evidence  fails  to  show  that  the  defendant  has  any  setoff 
against  the  claim  of  the  plaintiff.  It  is  admitted  that  the 
defendant  never  signed  the  contract  setforth  in  his  answer, 
but,  on  the  contrary,  expressly  refused  to  sign  it  November 
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14, 1898.  The  only  way  the  defendant  claims  to  have  be- 
come a  party  to  such  contract  is  that  in  a  conversation  with 
the  president  of  the  Boston  company,  December  12,  1898, 
he  notified  him  that  he  had  received  a  copy  of  that  contract, 
and  would  accept  it  as  their  contract.  -  Even  if  such  notice 
was  given  and  made  the  contract  binding  on  the  Boston 
company,  yet  it  appears  from  the  undisputed  evidence  that 
by  the  express  terms  of  the  contract,  as  quoted  above,  the 
same  became  null  and  void  by  the  failure  of  the  defendant 
to  purchase  fifty  scales  each  month  during  the  year.  The 
defendant  sought  to  avoid  the  force  of  that  clause  of  the 
contract  by  attempting  to  swear  that  it  was  modified  by 
parol  in  the  conversation  mentioned ;  but  the  court  excluded 
such  parol  evidence  on  the  ground  that  the  defendant,  hav- 
ing alleged  the  written  contract  and  its  performance,  could 
not  be  allowed  to  prove  a  modification  of  such  contract  by 
parol.  But,  even  if  the  defendant  has  a  valid  claim  for 
damages  against  the  Boston  company  for  such  breach  of 
contract,  yet  it  could  not  be  available  as  a  setoff  or  counter- 
claim in  this  action. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Stubbinqs  and  another.  Appellants,  vs.  Cubtis  and  others, 

imp.,  Eespondents. 

February  6 —  February  S6^  1901. 

Conditional  sale  of  standing  timber:  Reservation  of  title  until  payment: 
Rights  of  bona  fide  purchaser:  Estoppel:  Filing  contract:  Evi- 
dence: Cross-examination:  Appeal:  Exceptions, 

t.  The  vendor  of  standing  timber  under  a  contract  reserving  title  in 
himself  until  payment  of  the  purchase  price,  who  contemplated  at 
the  time  of  the  sale  that  his  vendees  were  to  manufacture  the  logs 
and  sell  the  lumber  therefrom,  and  who  so  dealt  and  acted  con- 
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cemiDg  Buoh  lumber  as  to  lead  an  ordinarily  prudent  man^to  be- 
lieve that  his  vendees  were  the  owners  thereof  or  that  tbey  had 
authority  to  sell  the  same  and  give  title  thereto,  is  estopped  to 
assert  his  reserved  title  as  against  purchasers  from  said  vendees 
who  bought  and  fully  paid  for  the  lumber  without  knowledge  of 
his  title  or  of  any  facts  to  put  them  upon  inquiry  in  reference 
thereta 

2l  The  original  contract  of  sale  in  such  case,  being  a  contract  for  the 
sale  of  real  estate,  was  not  entitled  to  be  filed  in  the  city  clerk's 
office,  and  evidence  that  it  was  so  filed  was  inadmissible  in  an  ac- 
tion against  purchasers  from  the  original  vendees  who  are  not 
shown  to  have  had  actual  knowledge  of  that  fact 

8.  Where  a  witness  is  not  a  party,  cross-examination  relating  to  mat- 
ters not  gone  into  on  the  direct  examination  is  properly  excluded. 

4  Ref  asals  to  give  requested  instructions  cannot  be  reviewed  on  appeal 
unless  exceptions  thereto  are  taken  and  preserved  in  the  bill  of 
exceptions 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.  •  Affirmed, 

This  is  an  action  to  recover  the  value  of  a  quantity  of 
lumber  alleged  to  have  been  the  property  of  the  plaintiffs, 
and  to  have  been  converted  by  the  defendants  in  the  year  • 
1889.  The  complaint  alleged  that  the  plaintiff  Stuhhings 
was  in  the  year  1886  the  owner  of  certain  pine  lands,  and 
that  on  the  20th  of  Ifovember  in  that  year  he  sold  the  stand- 
ing pine  thereon  to  the  defendants  Leahy  &  Beebe  for  the 
sum  of  $45,000,  by  a  written  contract  of  sale,  in  which  the 
title  of  said  timber  and  the  lumber  to  be  manufactured 
thereof  was  reserved  to  the  plaintiffs  until  the  purchase 
price  should  be  paid.  The  complaint  further  alleged  that 
in  the  years  1888  and  1889  Leahy  &  Beebe  cut  and  re- 
moved about  5,000,000  feet  of  said  timber,  and  sold  the  same 
to  the  defendant  Curtis  Bros,  <&  Co.^  at  Wausau,  Wisconsin. 
The  defendants  by  their  answer  denied  any  liability,  and 
also  claimed  that  Stuhhings  had  by  his  conduct  waived  his 
reservation  of  title,  and  that  the  defendant  Curtis  Bros,  cfe 
Co,  purchased  and  paid  for  the  timber  in  good  faith  and 
without  knowledge  of  the  plaintiffs'  claim. 
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TJpon  the  trial  the  question  chiefly  litigated  was  whether 
Stuhbinga  by  his  conduct  had  estopped  himself  from  asserting 
his  title.  It  was  not  denied  but  that  the  Curtis  Bros,  <& 
Co.  received  a  quantity  of  logs  cut  from  the  Stubbinga  tract, 
amounting,  as  the  jury  found,  to  900,000  feet,  and  converted 
the  same  into  lumber,  and  paid  Leahy  &  Beebe  therefor, 
and  sold  the  same  to  their  customers. 

A  special  verdict  was  demanded  and  returned  as  follows: 

"  (1)  Did  the  plaintiflf  W.  H.  Stubbings  and  defendants 
Leahy  &  Beebe  enter  into  the  written  contract  for  the  sale 
of  standing  pine  timber  described  in  the  complaint,  and 
dated  Novemoer  20, 1886,  but  which  was  in  fact  executed 
about  one  year  later, —  in  the  fall  of  1887?  A.  {by  the 
court):  Yes. 

"  (2)  Were  there  in  the  fall  of  1886  verbal  negotiations 
between  said  parties  looking  to  a  sale  of  the  same  timber, 
in  which  the  parties  verbally  agreed  upon  the  purchase 
price  and  times  of  payment  thereof,  and  pursuant  to  which 
Leahy  &  Beebe  paid  $5,000  of  the  purchase  price  thereof, 
and  commenced  to  cut  and  remove  the  timber  therefrom; 
and  did  the  said  written  contract,  executed  about  one  year 
after  its  date  and  the  date  of  said  verbal  agreement,  in  fact 
change  the  times  when  deferred  payments  should  be  made, 
by  extending  the  time  of  each  of  said  deferred  payments 
one  year  beyond  the  time  fixed  by  said  verbal  agreement? 
A.  {hy  th^  courf):  Yes. 

"  (3)  Did  plaintiff  Stubbinga  own  said  pine  timber  at  the 
time  of  said  verbal  negotiations  and  of  the  making  of  said 
written  contract?    A.  {Pythe  court):  Yes. 

"(4)  Did  said  Leahy  &  Beebe  cut  and  remove  the  said 
timber  to  their  mill  in  Wausau,  and  there  manufacture  the 
same  into  lumber?    A.  {by  the  court):  Yes. 

"(5)  Was  the  said  lumber,  or  any  part  thereof,  sold  by 
Leahy  &  Beebe  to  defendant  Curtis  Bros,  dk  Co.  by  written 
contract  under  date  of  March  18,  1889;  and  did  said  Curtis 
Bros,  db  Co,  receive  and  convert  the  said  lumber  to  their  own 
use?    A.  {by  the  court):  Yes. 

"  (6)  Was  the  defendant  C.  S.  Curtis  at  said  times  the 
agent  and  general  manager  of  the  said  Curtis  Bros,  ds  Co.; 
and  did  he,  as  such  agent  and  general  manager,  aid  in  the 
purchase  and  conversion  of  said  lumber?  A.  {by  the  couri): 
Yes. 
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"  (7)  What  amount  of  lumber  was  so  purchased  atid  con- 
verted by  the  said  Curtis  Bros.  <&  Co.  by  and  with  the  aid 
of  C.  S.  Curtis,  as  agent  and  general  manager  ?  A.  900,000 
feet. 

"  (8)  What  was  the  value  of  the  lumber  so  converted  at 
the  time  it  was  so  converted  ?    A.  $8  per  M. 

"(9)  Did  Curtis  Bros.  &  Co.  or  C  8.  Cu7'tis,  its  general 
manager,  have  knowledge  when  said  lumber,  or  any  part 
thereof,  was  so  converted,  that  the  plaintiff  Stuhhin^s  owned 
or  claimed  said  lumber,  or  any  right  or  interest  therein. 
A.  No. 

.  "(10)  If  you  answer  the  last  (ninth)  question  *No,'  then 
did  said  Curtis  Bros.  <&  Co.,  or  C  S.  Curtis,  its  general  man- 
ager, have  knowledge  or  notice  of  any  fact  or  facts  which 
would  put  a  reasonably  cautious  man  upon  inquiry,  and 
which  would,  had  they  been  followed  by  reasonable  dili- 
gence upon  the  part  of  said  Curtis  Bros,  cfe  Co.,  or  C.  S.  Curtis, 
its  general  manager,  have  led  to  their  discovery  of  the  fact 
that  Mr.  Stuhhings  owned  the  said  lumber  ?    A.  No. 

"  (11)  If  you  answer  either  of  questions  9  or  10  '  Yes,'  then 
how  many  "feet  of  lumber  was  so  converted  by  defendants 
with  knowledge  that  Stuhlings  owned  and  claimed  the 
lumber,  or  was  so  converted  with  knowledge  of  any  fact  or 
facts  which  would  have  led  an  ordinarily  prudent  man  to  a 
discovery  that  Stubbings  owned  the  lumber  (as  explained  in 
question  10)?    [Not  answered.] 

"  (12)  If  to  questions  9  and  10  you  answer  that  said  de- 
fendants converted  lumber  with  knowledge  that  Stuhhings 
owned  it,  or  with  knowledge  of  facts  that  ought  to  have  led 
to  a  discovery  by  defendants  that  he  owned  it  (the  lumber), 
then  state  the  value,  when  converted,  of  the  lumber  so  con- 
verted with  such  knowledge.     [Not  answered.] 

"  (13)  Did  the  plaintiff  Stuhbings  so  deal  and  act  concern- 
ins^  the  lumber  converted  bv  defendants  as  to  lead  an  ordi- 
nariJy  prudent  man  to  believe  that  Leahy  &  Beebe  were  the 
owners  of  said  lumber,  or  that  they  had  authority  to  sell  and 
give  a  title  to  the  said  lumber?    A.  Yes." 

The  plaintiffs  made  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  which  was  denied  by  the  court,  and  judg- 
ment of  dismissal  of  the  complaint  was  entered,  from  which 
the  plaintiffs  appeal. 
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For  the  appellants  there  was  a  brief  signed  by  Brown  <6 
JPradtj  and  oral  argument  by  JVeal  Brown. 

For  the  respondents  there  was  a  brief  by  Mylrea  <&  Birdy 
attorneys,  and  JRyan^  Hurley  cfe  Jones,  of  counsel,  and  oral 
argument  by  M.  4-  Burley  and  C,  B,  Bird. 

TViNSLow,  J.  The  plaintiff  sold  to  Leahy  &  Beebe  a 
quantity  of  standing  pine,  with  the  right  to  cut  and  man- 
ufacture the  same,  but  reserving  title  to  the  logs  and  lum- 
ber manufactured  therefrom  until  the  purchase  price  was 
fully  paid.  Leahy  &  Beebe  cut  the  pine,  marked  it  with 
their  own  mark,  banked  it  on  Tamarack  river,  and  sold  a 
part  of  it  to  the  defendant  Gurtia  Bros,  dk  Co.,  under  a 
written  contract  that  they  (Leahy  &  Beebe)  should  manu- 
facture it  into  lumber  and  pile  it  as  directed  by  Curtis  Bros. 
cfe  Go.  This  was  done,  and  the  same  was  delivered  and 
fully  paid  for  by  the  defendants;  but  it  appears  that  Leahy 
&  Beebe  had  never  fully  paid  the  plaintiff  for  the  pine,  and 
the  plaintiff  therefore  claims  to  recover  of  the  defendants 
the  value  of  the  lumber,  on  the  ground  that  title  had  never 
passed  to  Leahy  &  Beebe.  The  defendants  claim  that  the 
plaintiff  was  estopped  from  enforcing  his  reserved  title  as 
against  them,  and  the  question  whether  such  an  estoppel 
was  shown  by  the  evidence  was  the  question  sharply  liti- 
gated upon  the  trial. 

The  legal  principles  applicable  to  the  question  litigated 
have  been  so  recently  discussed  and  stated  in  the  case  of 
Mississippi  River  L.  Co.  v.  Miller^  ante^  p.  77,  that  it  is  un- 
necessary to  repeat  them  here.  The  facts  relied  upon  to 
prove  an  estoppel  in  that  case  were  almost  identical  with 
the  facts  found  by  the  jury  in  the  present  case,  except  that 
it  appears  more  clearly  in  the  present  case  that  the  plaint- 
iff contemplated  that  his  vendee  was  to  manufacture  the 
logs  and  sell  the  lumber  therefrom  than  it  did  in  the  case 
cited.  Within  the  principles  there  stated,  an  estoppel  clearly 
appears  in  the  present  case,  upon  the  facts  found  by  the 
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jury.  Sach  being  the  case,  the  only  questions  to  be  consid- 
ered are  whether  prejudicial  errors  occurred  upon  the  trial. 

It  is  claimed  that  it  was  error  to  exclude  evidence  show- 
ing that  the  contract  of  sale  made  by  Stubhinga  to  Leahy  & 
Beebe  was  filed  in  the  office  of  the  city  clerk  at  Wausau. 
As  this  was  a  contract  for  the  sale  of  real  estate,  it  was  not 
entitled  to  be  filed.  Such  filing,  if  made,  was  an  act  which 
protected  no  legal  right  and  constituted  no  notice  to  any 
one;  and,  as  there  was  no  proof  that  any  of  the  defendants 
had  actual  knowledge  of  the  fact,  it  seems  clear  that  the 
proof  offered  was  immaterial. 

One  Cline,  the  foreman  of  Leahy  &  Beebe*a  mill,  was  ex- 
amined by  the  defendants,  and  gave  testimony  as  to  the 
sale  of  the  lumber  to  Cm^tis,  and  also  as  to  a  conversation 
with  the  plaintiff  at  Wausau  while  Curtis  was  removing 
the  lumber,  in  which  he  to\A  Stuhhings  of  the  sale  to  Curtis, 
Upon  cross-examination  the  plaintiff  endeavored  to  prove 
by  the  witness  certain  letters  which  passed  between  him  and 
the  plaintiff  as  to  the  amount  of  timber  remaining  uncut  on 
the  Stuhhings  lands  in  the  fall  of  1890.  Upon  objection  the 
letters  were  ruled  out  as  not  proper  cross-examination.  This 
ruling  seems  to  have  been  strictly  correct.  The  witness  was 
not  a  party  to  the  action,  and  the  cross-examination  at- 
tempted did  not  relate  to  matters  gone  into  on  direct  exam- 
ination. Sidlivan  V.  Collins^  107  Wis.  291.  Furthermore, 
the  letters  were  all  introduced  in  evidence  by  the  plaintiff 
later  in  the  trial. 

A  large  number  of  instructions  were  asked  by  the  plaint- 
iff and  refused,  but  we  are  relieved  from  any  examination 
of  them  because  no  exceptions  to  the  refusal- are  preserved  in 
the  bill  of  exceptions.  While  some  exceptions  were  taken 
to  certain  instructions  which  were  given,  we  have  discovered 
none  which  was  erroneous  or  deserves  detailed  discussion. 

By  the  Court —  Judgment  aflBrmed. 

Bardbbn,  J.,  took  no  part. 
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Thb  State  ex  rel.  Joint  School  District  No.  8  op  the 
Towns  op  Amherst  and  Scandinavia,  Appellant,  vs. 
Joint  School  District  No.  1  op  the  Towns  op  Amherst 
AND  Lanark  and  another,  Respondents. 

February  6 — F^miary  »6, 1901, 

Joint  acliooi  districts:  Division  of  property  on  creation  of  new  district: 

Pttrties  to  the  determination, 

« 

Where  territory  in  the  town  of  A.  is  taken  from  a  joint  school  dis- 
trict comprising  territory  in  A.  and  L,  to  form  part  of  a  new  joint 
district  in  A.  and  &,  the  supervisors  of  A.  and  L.  are  the  only  persons 
who,  under  sea  420,  Stats.  1808,  have  the  right  to  participate  in 
determining  the  amount  which  the  old  joint  district  should  pay 
to  the  new  one  by  reason  of  retaining  the  property;  and  a  deter- 
mination of  that  question  by  the  supenrisors  of  A.  and  S.  is  a  nullity. 

« 

Appeal  from  a  judgment  of  the  cirpuit  court  for  Portage 
<5onnty:  Ohas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Mcmdarmia  proceeding  to  compel  the  Q\QT\Lot  Joint  School 
District  No.  1  of  the  Towns  of  Amherst  and  Lanark  to  cer- 
tify to  the  town  clerks  of  such  towns  the  proper  proportions 
of  $60.75  to  be  raised  by  taxation  of  property  in  said  Joint 
School  District  No.  1  of  said  towns,  which  sum,  it  was  al- 
leged, had  theretofore  been  lawfully  awarded  to  Joint  School 
District  No.  8  of  the  Tovms  of  Amherst  and  Scandinavia  to 
1)e  paid  by  said  Joint  School  District  No.  /,  because  of  the 
creation  of  the  former  district  in  part  from  territory  of  the 
latter  located  in  said  town  of  Amherst.  Issue  was  joined 
as  to  whether  Joint  School  District  No.  8  was  legally  cre- 
ated, and  as  to  whether  $60.75  was  at  the  time  of  such  cre- 
ation lawfully  apportioned  to  defendant  to  pay  to  said 
District  No.  8. 

It  appears  by  the  proofs  that  on  June  16, 1898,  the  super- 
visors of  the  towns  of  Amherst,  Scandinavia,  and  Lanark 
assembled  to  consider  a  proposition  to  establish  a  new  joint 
school  district  to  be  known  as  Joint  School  District  No.  8 
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of  ihs  Towns  of  Amherst  and  Scandinavia.  A  joint  school 
district  had  existed,  known  as  Joint  School  District  No.  i, 
comprising  territory  in  the  towns  of  Amherst  and  Lanark, 
and  it  was  proposed  to  change  that  by  taking  territory  there- 
from in  the  town  of  Amherst  for  the  new  district.  That 
was  the  reason  why  the  supervisors  of  the  town  of  Lanark 
took  no  part  in  the.  proceedings.  The  school-house  of  said 
Joint  School  District  No.  1  was  located  in  that  part  of  such 
district  within  the  boundaries  of  the  town  of  Lanark.  The 
proposition  to  form  the  new  district  was  decided  favorably 
thereto,  and  the  supervisors  met  on  September  17,  1898,  ta 
determine  the  value  of  the  property  belonging  to  District 
No.  1  and  the  part  thereof  whi,ch  such  district  should  pay 
to  the  new  district,  pursuant  to  sec.  420,  Stats.  1898,  on  ac- 
count of  the  territory  taken  for  the  latter  from  the  former. 
Before  a  conclusion  was  reached  the  meeting  adjourned  to 
September  24^  1898.  On  that  day  the  supervisors  of  the 
towns  of  Amherst  and  Scandinavia  determined  that  'the 
amount  of  money  which  the  old  district  should  pay  to  the 
new  district  was  $60.75,  but  the  supervisors  of  the  town  of 
Lanark  refused  to  consent  thereto  or  to  certify  such  deter- 
mination to  the  old  district.  Upon  the  decision  being 
reached  as  aforesaid  by  the  supervisors  of  the  towns  of  Am- 
herst and  Scandinavia,  they  caused  a  notice  to  be  made  out, 
addressed  to  the  clerk  of  said  District  No.  1,  to  the  effect 
that  a  new  district  had  been  established  in  part  from  terri- 
tory taken  from  said  District  No.  i,  and  that  the  latter  was 
indebted  to  the  former  to  the  amount  of  §60.75,  as  its  share 
of  the  school  district  property  retained  by  the  old  district, 
and  that  said  sum  should  be  raised  by  a  tax  upon  the  prop- 
erty of  said  district  for  the  benefit  of  the  new  district.  The 
supervisors  of  the  town  of  Lanark  refused  to  sign  said  notice 
because  the  sum  of  $60.75  was  excessive,  but  they  oflFered  to 
pay  the  sum  of  $24.50.  The  notice  was  delivered  to  the 
clerk  of  the  old  district,  but  he  refused  to  certify  to  the 
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clerks  of  the  towns  of  Lanark  and  Amherst  their  respective 
shares  to  be  raised  by  taxation  upon  the  property  in  their 
respective  towns  comprising  Joint  School  District  No.  1. 

On  such  facts  the  court  decided  that  the  order  to  the 
clerk  of  Joint  School  District  No.  1  was  void  and  that  de- 
fendant was  entitled  to  have  the  alternative  writ  of  man- 
damns  quashed  and  to  have  judgment  for  costs.  The  cause 
was  so  disposed  of,  judgment  being  rendered  in  favor  of  de- 
fendant. 

For  the  appellant  the  cause  was  submitted  on  tho  brief 
of  Cate^  Lamoreiix  <&  ParJc. 

For  the  respondents  there  was  a  brief  by  E.  L.  dB  E.  E. 
Browne^  and  oral  argument  by  E.  E.  Browne. 

Marshall,  J.  It  seems  clear  that  the  only  persons  who 
had  any  right  to  participate  in  determining  the  amount  of 
money  School  District  No.  1  of  the  Towns  of  Amherst  and' 
Lanark  should  pay  to  the  new  joint  school  Uistrict  by  rea- 
son of  retaining  the  school-house  and  other  school  district 
property,  were  the  supervisors  of  those  two  towns.  The 
matter  did  not  concern  the  town  of  Scandinavia  at  all.  It 
had  no  interest  in  the  property  of  the  old  district.  What- 
ever was  to  come  from  such  district  was  to  be  in  money 
and  be  credited  by  it  to  that  part  thereof  located  in  the 
town  of  Amherst  which  was  taken  from  the  old  district, 
and  was  to  be  raised,  in  part,  by  taxation  of  that  part  of 
the  old  district  remaining  in  the  town  of  Amherst.  Clearly, 
the  town  of  Scandinavia,  under  sec.  420,  Stats.  1898,  was  a 
stranger  to  the  proceedings  to  determine  the  amount  to  be 
paid  by  the  old  district  as  much  as  if  it  were  not  concerned 
in  such  district  at  all.  The  supervisors  of  Amherst  and 
Lanark,-  under  such  section^  constituted  the  board  upon 
which  was  imposed  the  duty  of  valuing  the  property  of 
School  District  No.  i,  and  the  amount  justly  due  from  it  to 
the  new  creation.     The  determination  of  that  question  by 
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the  supervisors  of  the  towns  pf  Amherst  and  Scandinavia 
was  a  nullity,  and  therefore  it  did  not  furnish  a  legitimate 
basis  for  the  clerk  of  the  old  district  to  certify  to  the  town 
clerks  of  Amherst  and  Lanark  the  amount  to  be  raised  by 
taxation  upon  the  property  of  their  respective  towns  com- 
posing the  old  district,  for  the  benefit  of  the  new  one.  It 
follows  that  there  was  no  failure  on  the  part  of  such  clerk 
to  perform  an  official  duty,  rendering  him  liable  in  manda- 
mvs  proceedings.  State  ex  rel.  Bement  v,  Hice^  35  Wis.  178. 
By  ike  Court. —  The  judgment  is  affirmed. 
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Wallace,  Respondent,  vs.  Pebbles,  imp.,  Appellant. 

Ff^bfnmry  7 —February  £6,  1901. 

Htu^nd  and  wife:  Presumption  of  continuance  of  coverture:  Con- 
veyance by  husband  to  vsife:  Covenants:  Paramount  title:  Evic- 
tion: Judgment^  token  binding  on  covenantor:  Notice, 

1.  Coverture  once  shown  is  presumed  to  continue. 

2.  Prior  to  the  enactment  of  ch.  86,  Laws  of  1805,  an  absolute  convey- 

ance of  real  property  from  a  husband  directly  to  his  wife  did  not 
carry  the  legal  title,  unless  the  property  was  purchased  by  the  wife 
out  of  her  separate  estate,  and  the  burden  of  proof  is  upon  the 
party  alleging  that  it  was  so  purchased. 
8.  Covenants  run  only  with  the  legal  title  to  lands  and  tenements. 

4.  Where  a  grantor  of  land  has  no  title  and  no  possession,  and  his 

grantee  does  not  take  immediate  possession,  the  covenants  of  the 
grantor  are  personal  to  the  grantee,  and  are  not  transmitted  to 
subsequent  grantees  by  a  mere  conveyance  of  the  land.  [Whether 
entry  by  the  grantee  into  possession  of  the  land  immediately  after 
delivery  of  the  deed  would  be  sufficient  to  carry  the  covenants, 
not  determined.] 

5.  A  judgment  establishing  a  paramount  right  to  land  as  against  the 

person  in  possession  claiming  title  under  a  warranty  d^ed  is  not 
prim^  facie  evidence  of  the  existence  of  a  paramount  title,  or  of 
eviction  thereby,  as  against  the  defendant's  covenantor,  who  was 
not  a  party  to  the  action  and  to  whom  no  notice  of  it  was  given 
until  after  rendition  of  the  judgment. 
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.  Appbal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Eeversed. 

On- June  27, 1879,  one  Andrew  Argus  and  wife  deeded 
the  west  twenty-four  feet  of  lot  8,  block  7,  of  Millard  & 
Taft's  addition  to  the  city  of  New  London,  except  the  north 
ten  feet  thereof,  to  defendant.  On  March  29, 1889,  the  de- 
fendant and  his  wife,  by  deed  with  full  covenants  of  war- 
ranty, conveyed  the  entire  west  twenty-four  feet  of  said  lot 
8  to  Frederick  Eckert.  On  February  10,  1891,  Eckert  quit- 
claimed said  last-described  tract  to  his  wife,  Minnie.  There- 
after Mrs.  Eckert  deeded  by  warranty  deed  to  Henrietta 
Sager,  and  she  to  the  plaintiff.  On  June  24,  1895,  plaintiff 
deeded  to  one  Fred  Poppe.  All  of  said  deeds  included  the 
north  ten  feet  of  the  west  twenty-four  feet  of  lot  8,  excepted 
from  the  deed  from  Argus  to  defendant,  and  to  which  the 
latter  had  no  title  and  no  possession.  In  1896  one  Hannah 
E.  Patchin  commenced  an  action  against  Fred  Poppe,  claim- 
ing that  said  north  ten  feet  was  an  alley  appurtenant  to  her 
property,  which  was  being  obstructed  by  Poppe.  Judg- 
ment in  her  favor  was  entered,  and  Poppe  was  evicted 
therefrom.  Thereafter  Poppe  brought  suit  against  plaintiff 
on  the  covenants  of  his  deed.  The  suit  was  commenced 
July  19, 1897,  and  August  30,  1897,  plaintiff  served  upon 
defendant  a  notice  in  writing  of  the  pendency  of  said  suit, 
with  a  copy  of  the  pleadings  and  a  demand  to  defend.  The 
defendant  made  no  defense,  and  judgment  was  entered  in 
favor  of  Poppe  and  against  plaintiff  for  $490.95  damages 
and  costs.  Thereupon  this  action  was  commenced,  based 
upon  the  covenants  in  his  deed  to  Eckert,  to  recover  from 
defendant  the  amount  of  said  Poppe  judgment. 

A  jury  was  waived.  In  addition  to  the  facts  above  stated, 
the  court  found  that  the  deed  from  Eckert  to  his  wife  was 
based  upon  "  a  valuable  consideration,  or  other  good  and 
sufficient  consideration,"  and  that  plaintiff  served  due  and 
timely  notice  upon  defendant,  and  tendered  him  the  defense 
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of  the  action  of  Poppe  against  WaUcu^e^  Jr.j  before  the  time 
for  answering  had  expired.  Evidence  was  offered  by  de- 
fendant that  he  was  never  in  possession  of  the  disputed  ten 
feet.  The  court  refused  to  find  on  that  subject,  and  refused 
to  find  that  Frederick  Eckert  and  Minnie  Eckert  were,  and 
still  are,  husband  and  wife,  and  that  Mrs.  Eckert  did  not 
pay  the  consideration  for  the  deed  to  her  out  of  her  sepa- 
rate estate.  Judgment  was  entered  for  plaintiff  for  $554.15 
damages  and  costs,  against  the  defendant  «/".  M.  Pereles, 
from  which  this  appeal  is  taken. 

For  the  appellant  there  were  briefs  by  ^ath.  Pereles  d& 
Sons,  and  oral  argument  by  G.  F.  Hunter, 

For  the  respondent  there  was  a  brief  by  Guernsey  cfe  Lekr, 
attorneys,  and  Barhers  dk  Beglinger,  of  counsel,  and  oral 
argument  by  J,  E,  Lehr  and  Fred.  Beglinger.  They  con- 
tended, inter  aliay  that  Mrs.  Eckert  had  the  entire  beneficial 
interest  in  the  land,  under  the  deed  from  her  husband,  leav- 
ing the  husband  nothing  but  the  shadow  of  the  legal  title. 
This  title  of  Mrs.  Eckert  was  good  against  everyone  except 
her  husband's  creditors  and  she  could  in  equity  have  com- 
pelled him  to  convey  to  her  the  legal  title.  No  creditors  of 
Frederick  Eckert  had  ever  questioned  this  title,  and  Mrs. 
Eckert  had  transmitted  her  interest  and  the  land  itself  by 
warranty  deed  to  others,  until  Poppe  finally  derived  title 
and  went  into  possession  of  the  whole  land  relying  on  Mrs. 
Eckert's  title  and  the  record  of  the  warranty  contained  in 
defendant's  deed.  This  for  all  purposes  of  the  case  made 
Mrs.  Eckert  and  her  successors  in  the  title  the  real,  substan- 
tial owners  of  the  land.  Putnam  v.  Bicknell,  18  Wis.  333, 
336;  Hannan  v,  Oxley,  23  Wis.  519,  523;  1  Jones,  Real  Prop. 
§§  45,  46.  The  covenant  in  defendant's  deed  inure4  to  the 
owner  of  the  real,  substantial  title  to  the  land.  Mr.  Eckert 
having  parted  with  his  interest  in  the  land,  cannot  sue  on 
this  covenant,  but  the  real  owner  can,  because  such  actions 
must  be  brought  in  the  name  of  the  real  party  in  interest. 
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To  require  first  a  suit  in  equity  to  compel  the  transfer  of 
the  legal  title  and  then  a  suit  on  the  covenant,  would  be  a 
sacrifice  of  substance  to  mere  empty  form  not  required  by 
modern  procedare.  Martin  v.  Scqfield^  41  Wis.  167;  Price 
V.  Oshom^  34  Wis.  34.  See,  also,  Mygatt  v.  Coe^  142  N.  T. 
89,  and  cases  cited ;  Thornton  v.  Court^  3  De  Gex,  M.  &  G. 
293;  White  v,  Whitney^  3  Met.  87;  Town  v.  Needham^  3  Paige, 
646;  Andrews  v.  Wolcott^  16  Barb.  25.  The  reason  of  the 
old  rule  that  covenants  only  run  with  the  legal  title  evi- 
dently was  to  protect  the  covenantor  against  a  multiplicity 
of  suits  brought  by  persons  having  no  title  to  the  land  which 
would  give  them  a  real,  substantial  interest  or  which  might 
prevail  against  the  owner  of  the  legal  title.  But  where  the 
person  suing  on  the  covenant  is  shown  to  have  been  the  real 
owner  of  the  land  as  in  this  case,  the  reason  and  spirit  of 
the  old  rule  is  manifestly  satisfied.  And  this  is  not  incon- 
sistent with  anything  decided  in  Wright  v.  Sperryy  21  Wis. 
336.  See  Kawle,  Covenants  (4th  ed.),  345,  and  cases  cited; 
Harper  v.  P^yry,  28  Iowa,  58. 

Babdeen,  J.  Questions  of  law  only  are  involved  on  this 
appeaL  They  group  themselves  under  the  following  heads: 
(1)  The  conveyance  from  Eckert  to  his  wife  passed  only  an 
equitable  title.  Covenants  real  run  only  with  the  legal 
title,  and  cannot  be  enforced  by  her  grantees  against  de- 
fendant. (2)  Neither  title  nor  possession  being  shown  in 
defendant  at  the  time  of  his  conveyance,  the  covenants  in 
his  deed  were  personal  to  his  grantee,  and  did  not  pass-  by 
a  mere  conveyance  of  the  land.  (3)  N"o  eviction  under 
paramount  title  having  been  shown,  the  recovery,  if  any, 
must  be  limited  to  nominal  damages. 

1.  The  evidence  is  undisputed  that  at  the  date  of  the  deed 
from  Frederick  Eckert  to  Minnie  Eckert  the  parties  were 
husband  and  wife.  Coverture  once  shown  is  presumed  to 
continue.    Jones,  Ev.  §  54.    tjnder  the  evidence  the  court 
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shoald  have  found  that  they  were,  and  still  are,  man  and 
wife.  Prior  to  the  passage  of  ch.  86,  Laws  of  1895,  an  ab- 
solute conveyance  of  real  property  from  the  husband  di- 
rectly to  his  wife  did  not  carry  the  legal  title,  unless  the 
property  was  purchased  by  the  wife  out  of  her  separate 
estate.  Putnam  v.  BickneU^  18  Wis.  333;  Kiniiey  v.  Deoa- 
ter,  81  Wis.  80.  Where,  however,  the  transaction  related 
to  her  separate  estate,  the  marriage  relation  was  disre- 
garded, except  where  the  question  of  fraud  arose,  and  then 
it  was  considered  and  more  closely  scrutinized  on  account 
of  the  great  inducements  and  facilities  aflForded  for  the  com- 
mission of  fraud.  Beard  v.  Dedolph,  29  Wis.  136.  See  Fene- 
Ion  V.  Hogohoom^  31  Wis.  172.  In  Kinney  v.  Dexter^  supray 
the  action  was  ejectment.  The  plaintiff  claimed  title  by 
successive  deeds  after  a  deed  from  one  Brown  to  his  wife. 
The  latter  deed  was  a  mere  gift,  and  the  court  held  that 
it  gave  the  wife  only  an  equitable  title  to  the  land,  which 
would  not  support  ejectment.  In  contests  which  have  arisen 
involving  transactions  between  husband  and  wife,  a  rule  of 
great  strictness  has  been  adopted  by  this  court  as  to  the 
burden  of  proof.  Where  the  rights  of  creditors  are  involved, 
before  the  wife  can  recover  she  must  show  by  clear  and 
satisfactory  evidence  that  her  purchase  from  her  husband 
was  made  in  good  faith  and  for  a  valuable  consideration 
paid  out  of  her  separate  estate,  or  by  a  third  person  for  her; 
and  the  same  rule  applies  to  one  who  took  from  the  wife 
with  notice.  In  such  case  a  mere  recital  of  a  valuable  con- 
sideration in  the  conveyance  from  husband  to  wife  will  not 
support  a  recovery  in  her  favor.  Ilorton  v. Dewey ^  53  Wis.  410 ; 
OeUelmann  v.  OitZy  78  Wis.  439;  Eozekv.  Redzimkiy  87  Wis. 
525.  In  Carpenter  v,  Tatro^  36  Wis.  297,  the  suit  was  by 
the  wife  against  her  divorced  husband  upon  a  claim  assigned 
to  her  by  her  second  husband.  She  testified  that  she  paid  $5 
therefor,  but  did  not  show  she  had  any  separate  estate.     A 
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judgment  ia  her  favor  was  reversed,  and  the  court  said : 
*'  If  the  plaintiff  had  no  separate  estate,  the  assignment  and 
transfer  of  the  debt  by  the  husband  to  her  does  not  vest  the 
legal  title  in  her.  She  could  not  receive  it  as  a  gift  from 
him,  as  she  might  from  any  person  other  than  .her  husband, 
and  enforce  its  collection  by  action  upon  it.  And  until  it 
appeared  that  she  had  a  separate  estate,  with  which  she 
purchased  the  claim,  the  evidence  of  the  assignment  should 
have  been  excluded." 

If  Mrs.  Eckert  had  been  evicted,  and  had  brought  an  ac- 
tion against  defendant  upon  the  covenants  in  the  deed,  she 
could  not  have  prevailed  in  such  action,  under  the  author- 
ities cited,  without  showing  that  she  purchased  the  property 
out  of  her  separate  estate.  In  what  better  position  are  her 
grantees  ?  She  obtained  but  an  equitable  title  to  the  land. 
That  title  passed  to  her  grantees,  and  no  one  is  here  ques- 
tioning it  Her  grantees,  however,  are  seeking  to  give  it 
the  force  and  effect  of  a  legal  title,  and  insist  that  it  can 
only  be  questioqed  by  creditors  of  the  husband,  or  others 
wronged  by  the  conveyance.  But  that  is  not  the  real  ques- 
tion at  issue.  No  one  is  seeking  to  impeach  the  actual  title 
conveyed.  The  real  question  is  whether  a  right  of  action 
in  plaintiff  can  be  traced  through  a  chain  of  conveyances, 
one  of  which  conveys  only  an  equitable  estate.  Under  the 
facts  and  law  as  stated,  the  legal  title  stopped  in  Mr.  Eckert. 
In  WrigU  v.  Sperry,  21  Wis.  331,  334,  this  court  said :  "  It  is 
a  general  principle  that  covenants  run  only  with  the  legal 
title  to  lands  and  tenements.  Beardsley  v.  Knigkt^  4  Vt.  471 ; 
Randolph's  Adm'x  v.  Kinney^  3  Hand.  (Va.),  396;  Watson  v. 
Blaine,  12  Serg.  &  R.  131;  Allen  v.  Wooley,  1  Blackf.  149; 
1  Smith,  Lead.  Cas.  121."  This  case  was  decided  at  a  time 
when  a  mortgage  in  this  state  carried  the  fee,  and  it  was 
held  that,  as  the  assignment  of  the  several  mortgages  was 
informal,  the  legal  title  to  the  land  did  not  pass  to  the  as- 
signee so  that  he  could  have  the  benefit  of  the  covenants  of 
Vou  109—21 
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warranty.  The  rale  is  somewhat  ancient  and  technical,  but 
it  passed  into  the  jurisprudence  of  this  state  at  an  early  day 
and  has  stood  unchallenged  ever  since.  The  weight  of  au- 
thority against  it  is  not  so  great  that  we  feel  impelled  to 
depart  therefrom.  See  McGoodwin  v.  Stejyheiisoi^^  11  B.  Mon. 
21 ;  Mayor ^  etc.,  of  Carlisle  v.  Blarnire,  8  East,  487. 

2.  Under  this  head  it  is  urged  that,  no  title  or  possession 
having  been  shown  in  the  defendant  or  his  grantee,  there 
was  no  such  privity  of  estate  as  would  carry  the  covenants 
to  subsequent  purchasers.  Although  the  court  refused  so  to 
find,  the  evidence  is  undisputed  that  defendant  was  never 
in  possession  of  the  north  ten  feet  of  the  west  twenty-four 
feet  of  lot  8.  His  deed  from  Argus  expressly  excepted  this 
tract,  but  it  was  included  in  defendant's  deed  to  Eckert. 
There  is  no  proof  that  Eckert  ever  took  actual  possession  of 
the  disputed  tract,  or  that  any  subsequent  grantee  ever  did 
until  the  land  came  to  Foppe.  In  absence  of  proof,  the 
presumption  is  that  possession  follows  ownership.  MygaU 
V,  Coe,  147  N.  Y.  456.  The  rule  is  universal  that,  in  order 
to  carry  the  covenants  in  a  deed  to  subsequent  grantees, 
there  must  be  actual  or  constructive  seisin.  In  absence  of 
both  right  and  possession,  all  the  elements  which  constitute 
an  estate  are  necessarily  wanting,  and  the  covenants  con- 
tained in  the  grant  must  remain  in  the  grantee,  from  the  ab- 
sence of  everything  which  can  carry  them  farther.  1  Smith, 
Lead.  Cas.  (8th  ed.),  205,  and  cases  cited. 

In  New  York  the  rule  is  thus  stated:  "  Privity  of  estate  is 
essential  to  carry  covenants  of  warranty  and  quiet  enjoy- 
ment to  subsequent  grantees  in  order  to  support  a  right  of 
action  by  them  against  the  original  covenantor  when  there 
has  been  an  eviction  by  paramount  title."  MygaU  v.  Coe, 
147  N.  Y.  456;  S.  C.  152  N.  Y.  457.  In  a  note  to  Spencer's 
Case,  1  Smith,  Lead.  Cas.  (9th  Am.  ed.),  224,  is  is  said:  "If 
any  estate  passes  from  the  grantor  to  the  grantee  in  a  con- 
veyance, it  is  enough  to  carry  covenants.    But  if  the  title  of 
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the  grantor  wholly  fails,  so  that  no  title  to  the  land  passes 
to  the  grantee,  with  which  the  covenants  can  run,  the  grantee 
can  take  no  advantage  of  them."  The  foUowilig  cases  are 
cited  to  support  the  text:  SiMer  v.  Rawaon^  1  Met.  450,  6 
Met.  439;  Beardsley  v.  Knight^  4yt.  471;  Devore  v.  Sunder- 
land j  17  Ohio,  62;  Martin  v.  Gordon^  24  Ga.  533;  Burtnera 
V.  Keran,  24  Grat.  42;  Alien  v.  Greene^  19  Ala.  34.  The  gen- 
eral rule  is  that  the  covenant  of  a  stranger  to  the  title  is 
personal  to  the  covenantee,  and  is  incapable  of  transmission 
by  a  mere  conveyance  of  the  land.  Mygatt  v.  Coe^  152  N.  Y. 
457-466. 

In  Nichol  V,  Alexander^  28  Wis.  118,  this  court  held  that  if 
a  grantor,  by  full-covenant  deed  of  warranty,  assumes  to 
convey  unoccupied  lands  to  which  he  has  no  title,  there  is 
at  once  a  constructive  eviction  of  the  grantee,  which  en- 
titles him  to  the  same  remedies  that  he  would  be  entitled  to 
had  he  been  turned  out  of  the  actual  possession  of  the  land 
by  legal  process.  The  rule  has  been  reasserted  and  approved 
in  subsequent  cases.  Mclnnis  v.  Lyman^  62  Wis.  191 ;  McLen- 
nan V.  Prentice^  77  Wis.  124.  We  do  not  see  how  the  rule 
Avould  be  different  if  the  grantor  conveyed  lands  to  which 
he  had  no  title,  if  they  were  in  the  possession  of  the  actual 
owner.  A  cause  of  action  arises  as  soon  as  the  deed  was 
delivered,  and  was  not  assigned  or  transmitted  to  subsequent 
grantees  by  a  mere  conveyance  of  the  land.  We  therefore 
hold  that  where  the  record  shows  that  the  grantor  had  no 
title  and  no  possession,  and  there  is  no  proof  that  the  grantee 
took  possession,  the  covenants  of  the  grantor  are  personal 
to  the  grantee,  and  are  not  transmitted  to  subsequent 
grantees  by  a  mere  conveyance  of  the  land.  Whether,  if 
the  defendant's  grantee  entered  into  the  immediate  posses- 
sion of  the  land  after  delivery  of  the  deed,  that  fact  would 
be  sufficient  to  carry  the  covenants,  is  a  matter  of  some 
doubt.  There  are  respectable  authorities  upon  both  sides  of 
the  question,  but,  it  not  being  fairlj^  in  this  case,  we  leave  it 
for  future  consideration. 
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8.  The  proof  regarding  eviction  by  paramoant  title  is  as 
follows:  Mrs.  Fatehin  commenced  an  action  against  Foppe^ 
claiming  a  paramount  right  to  the  disputed  tract.  No  no- 
tice of  this  suit  was  given  defendant  until  long  after  judg- 
ment had  been  rendered.  Foppe  then  brought  suit  against 
plaintiff  on  the  covenants  of  his  deed.  Notice  of  this  suit^ 
with  a  demand  to  defend,  was  served  upon  defendant  forty- 
two  days  after  its  commencement,  which  the  court  finds 
was  "  before  the  time  for  answering  had  expired."  This 
finding  is  excepted  to,  and  there  is  no  evidence  in  the  rec- 
ord to  support  it,  except  the  inference  arising  from  the  fact 
that  plaintiff's  answer  in  that  action  was  verified  after  the 
date  of  the  service  of  notice  upon  defendant.  This  evidence 
is  of  doubtful  value  in  respect  to  the  question  whether  the 
notice  was  timely  or  not.  But  this  is  not  a  matter  of  im- 
portance in  this  case.  It  is  conceded  that  defendant  had 
no  notice  of  the  Fatehin  judgment  until  after  its  rendition* 
Certainly  he  was  not  bound  by  it.  If  otherwise  entitled  to 
recover,  notice  to  defendant  of  the  former  action  was  not 
necessary  to  plaintiff's  right  to  recover  in  this  action.  Rawle, 
Covenants,  §  124.  Where,  however,  it  is  sought  to  bind  a 
covenantor  by  notice,  as  said  in  Somers  v.  Schmidt^  24  Wis* 
417,  it  must  be  from  the  covenantee,  in  time  to  answer  and 
defend,  and  perhaps  accompanied  by  a  request  to  defend.  See 
Eaton  V.  Lyman^  26  Wis.  Q1\S.C.  33  Wis.  34 ;  Savdand  v.  Greeii^ 
36  Wis.  612.  The  complaint  in  Poppe  v,  Wallace,  Jr.  alleged 
that  the  latter  had  due  notice  of  the  Fatehin  suit  and  was 
tendered  its  defense,  and  such  allegation  is  found  to  be  true 
in  the  findings.  Hence,  if  defendant  had  appeared  in  that 
suit,  he  would  have  been  met  by  proof  of  a  judgment  of 
paramount  title,  final  and  conclusive  against  the  plaintiff. 
Of  this  judgment  defendant  had  no  notice,  and  he  was  not 
bound  by  it.  In  this  case  the  only  evidence  of  paramount 
title  and  eviction  was  the  two  judgment  rolls  in  the  cases 
before  mentioned.    As  bearing  upon  the  probative  force  of 
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the  Fatcbin  judgment  as  against  defendant,  We  quote  the 
following  from  2  Devlin,  Deeds,  §  93Y:  "There  has  been 
some  discussion,  resulting  in  a  variance  of  opinion,  as  to 
what  effect  a  judgment  possesses  when  the  covenantor  has 
not  been  notified  of  the  suit  and  was  not  requested  to  de- 
fend. Of  course,  such  a  judgment  cannot  bind  the  cove- 
nantor. It  has  been  asserted  that,  although  the  defendant 
might  inquire  into  the  merits  of  the  judgment,  yet  it  was 
prima  facie  evidence  of  the  existence  of  a  paramount  title. 
But  the  more  reasonable  rule,  and  the  one  sustained  by  au- 
thority, is  that  the  judgment,  when  no  notice  has  been  given 
and  the  covenantor  is  not  a  party  to  the  suit,  is  not  even 
prima  facie  evidence  that  the  eviction  was  founded  upon 
an  adverse  and  paramount  title."  The  number  of  cases 
cited  to  sustain  the  author's  conclusion  would  seem  to  indi- 
cate that  it  was  very  well  grounded.  At  most  the  judg- 
ment in  the  Poppe  case  would  only  be  binding  upon  de- 
fendant as  to  the  amount  of  the  recovery,  and  of  that  there 
may  be  some  donbt. 

Adopting  the  rule  that  the  Patchin  judgment  was  not 
prima  facie  evidence  against  the  defendant  of  the  existence 
of  a  paramount  title,  or  of  eviction  thereby,  we  find  nothing 
in  the  record  to  support  the  judgment.  The  rule  is  well 
stated  in  Bawle,  Covenants  (4th  ed.),  150,  thus:  "  And  in  all 
cases  it  must  be  borne  in  mind  that,  if  the  purchaser  choose 
to  retire  before  the  paramount  title,  it  is  at  his  own  risk;  and 
in  the  suit  against  his  covenantor  he  must  assume  the  burden 
of  proof,  and  make  out  the  adverse  title  to  which  he  has 
yielded  with  as  much  particularity  as  if  he  were  suing  in 
ejectment,  unless,  of  course,  the  adverse  right  of  possession 
has  been  established  by  a  judgment  or  decree  in  a  suit  of 
which  the  covenantor  has  been  properly  notified,  in  which 
case  the  burden  of  proof  will  not  only  be  removed,  but  the 
judgment  or  decree  will  be  conclusive  evidence  of  the  va- 
lidity of  the  paramount  title." 
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So,  upon  all  the  grounds  mentioned,  the  right  of  plaintiff 
to  recover  is  defeated.  It  is  but  proper  to  say  that  the  sec- 
ond and  third  questions  herein  considered  do  not  appear  to 
have  been  urged  before  the  trial  court. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  for  defendant. 

On  April  30, 1901,  the  mandate  was  modified  so  as  to  read 
as  follows:  The  judgment  is  reversed,  and  cause  is  re- 
manded with  direction  to  enter  judgment  for  defendant, 
unless  the  trial  court,  upon  notice  and  application,  in  its 
discretion  and  upon  such  terms  as  may  be  just,  grants  a  new 
trial  of  the  action. 
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LiNDB,  Appellant,  vs.  Gudden,  Eespondent. 

February  7  —  February  £6, 1901, 
Deeds:  Execution:  Evidence, 

1  To  justify  a  finding  against  the  execution,  according  to  its  terms,  of 
a  formal  conveyance,  duly  acknowledged,  the  evidence  must  be 
perfectly  clear,  convincing,  and  satisfactory,  establishing  the  fact 
beyond  all  reasonable  controversy. 

2.  The  testimony  of  a  party  to  a  deed,  who  would  overturn  it,  that  she 
did  not  execute  it,  is  insufficient  to  overcome  the  force  of  apparent 
execution  and  of  the  official  certificate  of  acknowledgment,  even 
though  there  is  other  testimony  tending  to  show  that  her  signature 
was  not  upon  the  instrument  at  the  time  it  was  subscribed  by  the 
witnesses,  some  days  prior  to  the  date  of  the  acknowledgment 

Appeal  from  a  judment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

Appeal  by  plaintiff  from  judgment  for  defendant  in  an 
action  of  ejectment  for  a  farm  of  seventy-nine  acres  in  Win- 
nebago county,  formerly  belonging  to  W.  Gudden,  the  father 
of  plaintiff  and  husband  of  defendant,  to  whom  he  was  mar- 
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ried  late  in  life,  in  1880,  at  which  time  she  turned  over  to 
him  $3,200  in  money,  and  he  agreed,  as  defendant  claims,  that 
the  same  should  be  returned  to  her  and  she  should  have  the 
farm  and  allpersontU  property  thereon,  excepting  Gudden's 
library,  for  her  life. .  On  January  6,  1887,  he  and  the  de- 
fendant executed  a  deed  to  plaintiff  and  her  brother,  B.  C. 
Gudden,  reserving  to  defendant  a  life  estate  in  the  farm,  and 
charging  upon  the  grantees  an  annual  payment  of  $180  per 
annum  to  defendant  during  her  life.  The  claim  of  the 
plaintiff  was  predicated  oh  an  alleged  deed  bearing  date 
May  1,  1889,  for  the  expressed  consideration  of  $3,000,  from 
William  Gudden  and  the  defendant  to  plaintiff  and  her  said 
brother,  absolutely  conveying  the  farm  in  question,  war- 
ranting title,  and,  in  addition,  containing  the  following  dec- 
laration : 

"  This  deed  is  given  to  annul  a  former  deed  made  out  Jan- 
uary 6,  1887,  by  Mr.  Th.  Frentz.  The  conditions  therein 
mentioned  were  based  on  a  marriage  contract  between  Anna 
Zweifd^  now  Anna  Gudden^  and  Wm.  Gudden. 

'^  With  this  instrument  are  all  stipulations  and  agreements 
made  by  first  parties,  and  also  obligations  by  second  parties 
in  deed  of  January  6,  1887,  revoked  and  renounced." 

Defendant  denied  execution  of  this  deed.  The  action  was 
tried  to  the  court  without  a  jury,  and  the  court  found  as  a 
fact  that  the  latter  deed  was  never  executed  or  delivered  by 
the  defendant,  Anna  Gudden^  and  is  not  her  deed.  William 
Gudden  died  in  1898.  B.  0.  Gudden  conveyed  all  his  inter- 
est to  plaintiff. 

For  the  appellant  there  was  a  brief  by  Ilume^  Oellerich  d& 
Jackson^  and  oral  argument  by  J.  W.  Hume, 

For  the  respondent  there  was  a  brief  by  Barbers  cfe  Beg- 
linger y  and  oral  argument  by  Charles  Barber  and  Fred.  Beg- 
linger. 

Dodge,  J.  No  rule  is  more  firmly  established  in  this  state 
than  that,  to  justify  a  finding  against  the  execution,  accord- 
ing to  its  terms,  of  a  formal  conveyance,  duly  acknowledged, 
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the  evidence  most  be  perfectly  clear,  convincing,  and  satis- 
factory ;  that  the  -defense  must  be  established  beyond  all 
reasonable  controversy, —  indeed,  as  some  authorities  put  it, 
beyond  a  reasonable  doubt.  Kerclieval  v.  Doty^  31  Wis.  476, 
491 ;  Ilarter  v.  Christqph,  32  Wis.  245,  248 ;  Smith  v.  AUis, 
52  Wis.  337,  345 ;  German  Bank  v.  Muth,  96  Wis.  342,  345 ; 
FiUingham  v.  Nichols^  108  Wis.  49.  True,  most,  if  not  all, 
of  these  cases'are  addressed  to  denial  of  the  correctness  of 
the  substance  of  the  conveyances,  but  the  reasons  for  de- 
manding at  least  as  much,  if  not  more,  certainty  of  proof  to 
overcome  the  apparent  fact  of  the  execution  of  a  convey- 
ance are  even  greater ;  for,  if  the  paper  were  neither  signed 
nor  acknowledged  -  by  the  ostensible  grantor,  then,  appar- 
ently, two  crimes  have  been  committed, —  the  crime  of 
forgery  by  whoever  wrote  the  name,  and  the  crime  of 
false  certification  by  the  acknowledging  officer.  The' pre- 
sumption of  innocence  is  always  a  most  cogent  and  persua- 
sive one,  not  to  be  overcome  by  any  evidence  short  of  sub- 
stantial certainty. 

An  exammation  of  the  record  in  this  case  discloses  a  doc- 
ument purporting  to  be  signed  by  the  respondent,  her 
signature  sufficiently  similar  to  other  admitted  signatures 
to  lead  several  bankers  and  other  experts  to  believe  in  its 
authenticity.  Her  acknowledgment  thereof  is  certified  by 
a  magistrate  now  dead.  The  fact  that  respon^dent  signed  is 
also  supported  by  the  direct  testimony  of  two  witnesses, 
more  or  less  interested,  it  is  true.  On  the  other  hand,  it  is 
denied  by  herself  on  oath,  upon  the  trial.  That  denial  is  in 
some  degree  confirmed  by  the  testimony  of  one  of  the  wit- 
nesses to  the  deed,  Mischke,  who  puts  himself  in  conflict 
with  Clarissa  Linde  and  B.  C.  Gudden  as  to  whether  re- 
spondent's name  was  on  the  deed  at  the  time  he  signed  as 
a  witness.  He  dojs  not,  however,  pretend  to  testify  that  it 
was  not  placed  there  at  some  subsequent  date,  before  the 
acknowledgment,  which  did  not  take  place  until  five  days 
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after  the  date  of  the  instrument.  His  testimony,  therefore, 
is  inconclusive  upon  the  main  question  whether  she  exer 
cuted  it  at  all  and  whether  she  acknowledged  it. 

It  is  urged  that  there  was  no  reason  or  consideration  for 
the  execution  of  the  deed,  but  this  position  is  not  tenable. 
We  cannot  avoid  the  conclusion  that  by  her  previous  deed 
respondent  had  released  any  liability  of  her  husband  to  her 
for  the  principal  of  the  money  which  she  had  placed  in  his 
hands,  and  had  accepted  in  lieu  thereof  an  agreement  to 
pay  her  $180  per  annum  through  her  life.  By  this  deed 
she  apparently  was  to  receive  substantially  the  principal  of 
that  sum,  and  did  receive  it  in  the  form  of  two  mortgages 
delivered  to  her  at  about  that  time,  and  subsequently  as- 
signed to  her  by  her  husband. 

In  the  view  of  this  evidence,  it  might  be  thought  a  fairly 
debatable  question  whether  respondent's  name  was  signed 
to  the  deed  at  the  time  when  it  was  subscribed  by  the  wit- 
nesses,—  a  question  upon  which  the  finding  of  the  court  be- 
low perhaps  ought  not  to  be  disturbed;  but  upon  the  crucial 
question,  whether  at  any  time  she  affixed  her  signature 
thereto,  the  deed  itself  and  its  certificate  of  ackndwledg- 
ment  stand  undenied,  save  by  the  testimony  of  the  respond- 
ent herself.  It  has  been  held  in  many  cases,  and  is  strongly 
intimated  by  some  of  those  above  cited,  that  in  no  case  can 
the  testimony  of  the  party  who  would  overturn  a  deed 
alone  overcome  the  force  of  apparent  execution  and  of  the 
official  certificate.  Howland  v.  BlaJce,  97  U.  S.  624,  627 ; 
Johiuon  V.  Van  VeUor^  43  Mich.  208,  219;  Smith  v.  Mc- 
Guire,  67  Ala.  34;  Blachman  v.  Hawks,  89  111.  512,  614; 
Warrick  v.  Sully  102  111.  280,  283;  Sasseiiherg  v.  Ilvsemany 
182  111.  341,  349.  In  deference  to  the  rules  of  evidence 
thus  established,  we  cannot  yield  to  the  conclusion  of  the 
circuit  court  that  respondent  did  not  execute  this  deed. 
We  are  forced  to  the  view  that  he  could  have  made  that 
finding  only  by  ignoring  those  rules  of  evidence,  and  decid- 
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ing  the  question  before  him  as  he  would  any  other,  upon  the 
mere  preponderance  of  evidence  as  it  appeared  to  him,  and 
not  because  he  was  convinced  beyond  reasonable  controversy. 
The  evidence  does  not  warrant  that  degree  of  certainty 
that  respondent  did  not  at  some  time,  on  or  before  May  6, 
1889,  sign,  and  on  that  day  acknowledge,  the  deed  in  ques- 
tion. Hence  the  document  itself,  with  the  magistrate's 
certificate  of  acknowledgment,  establishes  its  own  authen- 
ticity. That  deed,  with  other  conveyances  in  evidence, 
makes  complete  fee-simple  title  in  the  plaintiff,  and  leaves 
no  right  of  possession  in  defendant.  The  judgment,  there- 
fore, should  have  been  in  favor  of  plaintiff. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  the 
prayer  of  the  complaint. 
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Juneau  County,  Plaintiff  in  error,  vs.  Wood  Countt,  De- 

endant  in  error. 

February  7— February  S6, 190 L 

Poor  laws:  Aid  from  soldiers' relief  fund:  Settlement 

While  receiving  aid  from  a  county,  acting  under  the  county  system 
for  the  relief  of  the  poor,  out  of  the  "soldiers'  relief  fund"  pro- 
vided for  by  sees.  1529a>1529i,  Stata  1898.  the  recipient  is  precluded 
from  gaining  a  settlement  in  the  county  by  subd.  4,  sea  1500,  pro- 
viding that  ^  no  residence  of  a  person  in  any  town  while  supported 
therein  as  a  pauper  shaU  operate  to  give  such  person  a  settlement 
in  such  town." 


Error  to  review  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

J,  T,  Dithmar^  attorney,  and  //.  IF.  Barney^  of  counsel, 
for  the  plaintiff  in  error. 

H,  Wipperman^  for  the  defendant  in  error. 
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Cassoday,  C.  J.  This  writ  is  brought  to  reverse  a  judg- 
ment based  upoa  findings  on  the  trial  of  an  appeal  from  the 
disallowance,  by  the  county  board,  of  the  claim  of  Juneau 
County  against  Wood  County  for  the  support  of  a  pauper 
and  his  family.  The  findings  are  to  the  effect  that  one 
Charles  Spies  and  family  resided  in  Marathon  county  from 
November  1,  1892,  to  April  1,  1894:,  and  during  that  time 
were  self-supporting;  that  at  the  last-named  date  they  moved 
to  Wood  County y  and  received  aid  from  that  county  through 
its  poor  commissioners,  "as  poor  and  indigent  persons,'^ 
July  1,  August  6,  and  September  11  and  24:,  1894,  and  De- 
cember 21,  1895,  and  February  8,  April  30,  and  May  2  and 
29,  1896;  that  Charles  Spies  was  an  honorably  discharged 
soldier  of  the  late  war  of  the  Bebellion,  and  received  aid 
from  Wood  County  "  as  a  poor  and  indigent  person  "  in  De- 
cember, 1894,  and  January,  February,  Marph,  and  April, 
1895,  "out  of  the  soldiers'  pelief  fund"  of  that  county;  that 
Spies  and  family  left  Wood  County  and  went  to  Juneau 
County^  July  10,  1896,  and  have  resided  in  Juneau  County 
ever  since  that  time,  and  in  July,  August,  November,  and' 
December,  1896,  and  January,  Febrnar}^,  March,  April,  May, 
and  June,  1897,  Juneau  County  furnished  aid  for  SpieS  and 
his  family,  as  poor  and  indigent  persons,  to  the  amount  of 
$73;  that  both  Wood  and  Juneau  Counties  were,  during  such 
times,  under  the  county  system  for  the  support  of  the  poor. 
And,  as  conclusions  of  law,  the  court  found,  in  effect,  that 
Charles  Spies  and  family,  from  July  1, 1894,  to  May  29, 1896, 
were  supported  in  and  by  Wood  County  as  paupers;  that 
neither  Charles  Spies  nor  any  of  his  family  has  a  settlement 
in  Wood  County;  that  judgment  be  rendered  in  favor  of 
Wood  County  and  against  Juneau  County  for  the  costs  and 
disbursements  of  this  action;  and  ordered  judgment  to  be 
entered  accordingly.  To  reverse  that  judgment,  Juneart 
County  sued  out  this  writ  of  error. 

It  is  conceded  that  neither  Spies  nor  any  of  his  family  had 
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a  settlement  in  Wood  Coimty  on  or  prior  to  September  24, 

1894.  The  statute  provides  that  "  every  person  of  full  age 
who  shall  have  resided  in  any  town  in  this  state  one  whole 
year  shall  thereby  gain  a  settlement  in  such  town;  but  no 
residence  of  a  person  in  any  town  while  supported  therein 
as  a  pauper  shall  operate  to  give  such  person  a  settlement 
in  such  town."  Subd.  4,  sec.  1500,  Stats.  1898.  The  con- 
tention oi\  the  part  of  Juneau  County  is  that  Spies  and  his 
family  were  not  precluded  by  the  statute  quoted  from  gain- 
ing a  settlement  in  Wood  County  merely  by  reason  of  the 
fact  that  between  September  24,  1894,  and  December  21, 

1895,  they  received  aid  out  of  the  soldiers'  relief  fund  of 
Wood  Cowfdy  in  each  of  five  different  months.  During  that 
period,  which  was  for  more  than  a  year,  it  is  conceded  that 
they  received  no  aid  from  any  other  fund.  The  decision  in 
this  case  necessarily  turns  upon  the  determination  of  the 
question  whether  such  contention  is  correct. 

Both  counties  were,  during  tire  times  in  question,  acting 
under  the  county  system.  Sees.  151Y-1529,  Stats.  1898.  One 
of  these  sections  provides  that  "  when  any  county  shall  have 
abolished  the  distinction  between  county  and  town  poor  the 
powers  conferred  and  duties  imposed  by  this  chapter  on 
town  supervisors,  as  oflBcers  of  the  poor,  shall  be  exercised 
by  the  county  superintendents  of  the  poor  in  such  county, 
if  there  be  any,  and  if  there  be  none,  then  by  such  officers 
or  agents  as  shall  be  appointed  by  the  county  board  there- 
for ;  otherwise  by  such  board."  Sec.  1524.  That  section  fur- 
ther provides  "  that  temporary  aid  shall  be  given,  granted, 
furnished  and  provided  to  and  for  all  honorably  discharged 
indigent  Union  soldiers,  sailors  and  marines,  and  the  indigent 
wives,  widows  and  minor  children  of  indigent  or  deceased 
honorably  discharged  Union  soldiers,  sailors  or  marines, 
without  requiring  the  removal  of  any  such  person  to  any 
poorhouse,"  etc.  The  statutes  also  make  special  provisions 
for  the  "  relief  of  soldiers,  sailors  and  marines."  Sees.  1529a- 
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1529^'.  One  of  these  sections  provides  for  the  annual  levy 
and  collection  of  a  tax  ^'  for  the  purpose  of  creating  a  fund 
for  the  relief  of  needy  Union  soldiers,  sailors  or  marines,  the 
indigent  wives,  widows,  minor  children  of  deceased  Union 
soldiers,  sailors  and  marines,  and  the  indigent  parents  of 
such  soldiers,  sailors  or  marines,"  etc.  Sec.  1529&.  The  next 
section  requires  a  "  written  report  to  the  county  board  .  .  . 
of  all  resident  indigent  persons  of  the  classes  mentioned." 
Sec.  1529^,  as  amended  by  ch.  231,  Laws  of  1899.  It  will  be 
observed  that,  to  entitle  any  person  to  such  relief,  he  must 
be  "needy"  or  "indigent."  The  language  is  similar  to  the 
statutes  for  the  "  relief  and  support  of  the  poor,"  where,  with 
certain  exceptions,  relief  and  support  are  only  to  be  given 
to  "  poor  and  indigent  persons "  who  "  shall  stand  in  need 
thereof  "  —  "  poor  "  persons.  Sees.  1499-1516,  Stats.  1898. 
As  stated  by  Mr.  Justice  Pinnby:  "The  word  poor  in  the 
statute  has  a  restricted  and  techniqal  meaning,  and  it  is 
practically  synonymous  with  *  destitute,'  denoting  extreme 
want  and  helplessness."  Jihine  v.  Sheboygan,  82  Wis.  354; 
Ettrick  V.  Bangor  J  84  Wis.  259 ;  Wisconsin  K.  L  Co.  v.  Mil- 
waukee Co.  95  Wis.  158.  Webster  defines  the  word  "in- 
digent "  as  a  person  "  destitute  of  property  or  means  of  com- 
fortable subsistence ;  needy ;  poor."  Other  dictionaries  define 
it  in  substantially  the  same  way.  So  Webster  defines 
"needy  "as  a  person  "distressed  by  want  of  the  means  of 
living;  very  poor;  indigent;  necessitous."  Others  give  sim- 
ilar definitions. 

The  trial  court  was  clearly  right  in  finding  that  Spies  and 
his  family  received  aid  out  of  the  soldiers'  relief  fund,  "as 
poor  and  indigent  persons."  Upon  no  other  theory,  in  our 
judgment,  could  such  taxation  for  supplying  such  fund  be 
sustained.  In  the  case  last  cited  we  were  compelled  to  hold* 
an  act  of  the  legislature  unconstitutional  which  provided 
that  habitual  drunkards  who  were  "  pecuniarily  unable  to 
procure  and  pay  for  treatment  for  such  disease  "  might  be 
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treated  for  such  disease  at  the  expense  of  the  county.  That 
decision  Tvas  based  upon  the  theory  that  such  legislation 
was  not  a  legitimate  exercise  of  the  police  powers  of  the 
state,  but  was  an  i|n position  of  a  tax  upon  the  county,  with- 
out its  consent,  for  the  benefit  of  private  parties.  Much 
that  is  there  said  would  be  applicable  to  the  sections  of  the 
statutes  in  question,  were  they  to  be  construed  as  claimed 
by  counsel  for  Juneau  County.  The  reasoning  of  that  case 
need  not  be  here  repeated.  See  also  WUconmn  Industrial 
School  V.  Clark  Co.  103  Wis.  651,  666. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Underwood  and  another,  Eespondents,  vs.  Smith  and  an- 
other, Appellants. 

F^brwiry  7 — February  B6, 1901. 

Public  land^:  Surveys:  "  Comers:  *'  **  Boundary  lines: "  Meandered  lake: 

"Due  east  and  wesV* 

1.  The  meander  line  of  a  lake  as  shown  on  the  government  survey  is 

not  a  ''boundary  line; "  nor  is  a  meander  post  at  the  intersection 
of  the  meander  line  and  section  line  a  "comer;"  nor  is  the  dis- 
tanoe  between  the  meander  post  and  the  nearest  comer  the  "length 
of  a  boundary  line,"  within  the  meaning  of  the  provisions  of  seo. 
2396,  R.  S.  of  U.  S.,  that  "all  corners  marked  in  the  survey  .  .  . 
shaU  be  established  as  the  proper  comers^"  which  they  are  in- 
tended to  designate,  and  that  "the  boundary  lines  actually  run  and 
marked  .  .  •  shall  be  established  as  the  boundary  lines  .  .  . 
and  the  length  of  such  lines,  as  returned,  shaU  be  held  and  con- 
sidered as  the  true  length  thereof." 

2.  Where  a  fractional  quarter  quarter  section  is  represented  on  the 

government  survey  as  extending  to  a  meandered  lake,  the  lake  it- 
self and  not  the  meander  line  is  the  boundary  if  the  lake  is  within 
that  subdivision;  otherwise  the  boundary  is  the  next  line  which 
divides  quarter  quarter  sections, 
a.  Under  the  provision  of  sea  2396,  R.  S.  of  U.  S.,  that  "  boundary  lines 
which  have  not  been  actually  run  and  marked  shall  be  ascertained 
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by  running  atraight  lines  from  the  established  corners  to  the  op- 
posite corresponding  comers;  but  in  those  portions  of  the  frac- 
tional townships  where  no  such  opposite  corresponding  corners 
have  been  or  can  be  fixed,  the  boundary  lines  shall  be  ascertained 
by  running  from  the  established  comers  due  north  and  south  or 
east  and  west>  as  the  case  may  be,  to  the  watercourse  ...  or 
other  external  boundary  of  such  fractional  township,'*  —  "  due  east 
and  west"  means  a  mean  course  between  the  north  and  south 
boundaries  of  the  section,  where  such  boundaries  are  ascertained 
and  fixed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Chas.  M.  Webb,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  recover  the  stumpage  value  of  a  quan- 
tity of  timber  cut  by  the  defendants.  The  action  was  tried 
by  the  court,  and  the  facts  were  not  materially  in  dispute. 
The  plaintiffs  owned  the  N.  E.  \  of  the  S.  E.  \  of  section  6, 
town  9,  range  12,  in  Forest  county,  Wisconsin,  the  same 
being  a  fractional  quarter  section,  as  it  appears  upon  the 
government  map,  and  named  "  Lot  4."  The  defendants  cut 
a  quantity  of  timber  upon  land  which  is  claimed  by  the 
plaintiffs  to  be  a  part  of  said  lot  4,  but  which  is  claimed  by 
the  defendants  to  be  a  part  of  the  S.  E.  \  of  the  S.  E.  \  of 
said  section  6.  Whether  the  land  on  which  the  timber  was 
cut  was  a  part  of  lot  4,  or  was  a  part  of  the  S.  E.  \  of  the 
S.  E.  J,  was  the  question  in  controversy.  There  was  no  dis- 
pute as  to  the  amount  or  value  of  the  timber  cut. 

The  court  found  that  the  map  on  page  336,  known  in  the 
case  as  "  Exhibit  I,"  is  a  copy  of  the  original  map  of 
section  6,  as  shown  by  the  United  States  survey  and  field 
notes. 

The  court  further  found  that  section  6,  as  it  actually  ex- 
ists upon  the  ground,  is  accurately  shown  by  the  map  on 
page  337,  which  is  known  as  "  Exhibit  J." 

It  will  be  seen  that  by  the  government  map  most  of  the 
lake  upon  the  east  line  of  the  section  is  represented  to  be  in 
section  5,  whereas  in  fact  most  of  said  lake  is  in  section  6, 
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EXHIBIT  I 

Section' 6,  Township  Na  39  Nonra  (tuicc  NolZ 

Of^  THC4TN  PRINOPAL  MERIDIAN  WI5C0NSMf 


(S£ir£Ar  Mric^i^fiJC£ 


TJk9  aS^r^  Map  of  SeettM  6  roatftHi/bMo  S9 Aforilkjtano* 
'JWc  l2Ca9t.  of  tht  ^UPtMet^ol  MonidtmM.ari9tom-'m,'i0  gh-ieh 
ty  fnformmil*  to  tk€  fie/djtctts  of  iho  swrr^y  fhtroof  ott  /i/# 
<jf  th*  Offut  of  tho  CtnmiMi0mtr  of  i*itUtc  JLand^  Mmdisom 

and  it  is  also  some  distance  north  of  the  location  assigned 
to  it  in  the  government  map. 

The  court  further  found  that  by  the  report  of  the  United 
States  survey  the  east  quarter  post  of  said  section  would 
fall  in  the  lake,  and  that  for  that  reason  no  quarter  post  was 
set ;  that  the  northeast,  northwest,  and  southeast  corners  of 
the  section  were  found,  and  that  the  place  for  the  southwest 
comer  fell  in  another  lake^  called  Seven  Mile  Lake;  that 
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the  west  and  north  qaarter  posts  of  the  section  were  found, 
but  that  the  south  quarter  post  was  not  found,  but  that  its 
proper  place  was  determined,  and  both  parties  claim  it  to 
be  in  the  same  place;  that  the  two  meander  posts  upon  the 
east  line  of  the  section  were  found ;  that  the  United  States 
survey  gives  the  distance  from  the  southeast  corner  of  the 
section  to  the  south  meander  post  as  26  chains  and  93  links, 
while  by  actual  measurement  said  distance  is  45  chains  and 
92  links,  and  that  the  distance  between  the  meander  posts 

Vol*  109—23 
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as  given  by  the  United  States  snrvey  is  31  chains  and  53 
links,  while  in  fact  the  same  is  30  chains  and  8  links;  that 
the  distance  .from  the  north  meander  post  to  the  north  cor- 
ner of  the  section  as  given  is  19  chains  and  75  links,  while 
in  fact  the  same  is  9  chains  and  39  links;  that  the  north 
and  south  lines  of  the  section  purport  to  run  due  east  and 
west;  that  a  due  east  and  west  line  from  the  west  quarter 
post  would  strike  the  east  section  line  in  the  lake  at  a  point 
47  chains  and  5  links  north  of  the  southeast  corner;  that  a 
line  running  from  the  west  quarter  post  in  a  mean  course 
between  the  north  and  south  section  lines  would  strike  the 
east  line  of  the  section  south  of  the  lake  at  a  point  1  chain 
and  46  links  south  of  the  meander  post,  and  44  chains  and 
46  links  north  of  the  southeast  comer  of  the  section;  that 
if  this  last  line  is  the  true  east  and  west  quarter  line,  as 
plaintififs  claim,  then  the  S.  E.  i  of  the  S.  E.  J  of  the  section 
contains  about  44  acres,  and  lot  4  contains  about  36  acres, 
and  the  defendants  trespassed  upon  the  plaintiffs'  land  and 
cut  therefrom  timber  of  the  value  of  $2,132.83,  but  if  the 
place  of  the  east  quarter  post  is  north  of  the  south  meander 
post  and  in  the  lake,  and  if  the  north  corner  of  the  S.  E.  J 
of  the  S.  E.  i  should  properly  be  fixed  by  apportioning  to 
its  east  side  i^^  of  46  chains  and  10  links,  as  the  defend- 
ants claim,  then  the  said  S.  E.  ^  of  the  S.  E.  ^  is  34  chains 
and  23  links  long  on  the  east  side  thereof,  and  contains 
about  60  acres  of  land,  and  lot  4  contains  about  20  acres 
of  land,  and  the  defendants  have  not  trespassed ;  that  by 
the  United  States  plat  and  survey  the  S.  E.  i  of  the  S.  E.  J 
is  represented  to  be  a  normal  40  acres  of  land,  20  chains  in 
length  on  the  east  side  thereof,  and  the  N.  E.  i  of  the  S.  E.  i 
of  lot  4  is  represented  as  containing  33.70  acres;  that  the 
line  claimed  by  the  defendants  as  the  north  line  of  the 
S.  E.  i  of  the  S.  E.  i  is  a  line  marked  "  Graham's  Line  "  on 
Exhibit  J,  and  runs  at  an  angle  of  16°  20'  from  a  due  east 
and  west  line,  and  to  this  line  the  defendants  out,  and  no 
further. 
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Upon  these  facts,  the  court  concluded  that  the  true  east 
and  west  quarter  line  of  section  6  is  a  line  running  east  from 
the  west  quarter  post  in  a  mean  course  between  the  north 
and  south  lines  of  the  section,  and  that  the  plaintiffs  should 
have  judgment  for  the  value  of  the  timber  cut.  Judgment 
being  entered  in  accordance  with  these  findings  for  the 
plaintiffs,  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  John  E.  Martm^ 
attorney,  and  Ryan^  Hurley  cfe  Jones^  of  counsel,  and  oral 
argument  by  M,  A,  Hurley, 

For  the  respondents  there  was  a  brief  hj  Hooper  &  Hooper ^ 
and  oral  argument  by  Moses  Hooper. 

WmsLow,  J.  The  question  in  the  case  is  simply  a  ques- 
tion of  correct  surveying.  The  court  is  required  to  find  the 
true  line  of  division  between  the  S.  E.  \  of  the  S.  E.  i  of 
section  6,  and  the  N.  E.  i  of  the  same  quarter  section,  or  (as 
it  is  called  on  the  government  plat)  lot  4.  The  line  must  be 
found  by  following  the  principles  laid  down  by  the  laws  of 
the  United  States,  if  they  be  applicable.  Whitney  v,  De- 
troit L.  Co.  78  Wis.  240.  Sec.  2396  of  the  Eevised  Statutes 
of  the  United  States  provides  as  follows: 

"The  boundaries  and  contents  of  the  several  sections, 
half-sections  and  quarter-sections  of  the  public  lands  shall 
be  ascertained  in  conformity  with  the  following  principles: 

"  First.  All  the  corners  marked  in  the  surveys,  returned 
by  the  surveyor-general,  shall  be  established  as  the  proper 
corners  of  sections  or  subdivisions  of  sections,  whicn  they 
were  intended  to  designate;  and  the  corners  of  half  and 
quarter  sections,  not  marked  on  the  surveys,  shall  be  placed 
as  nearly  as  possible  equidistant  from  two  corners  which 
stand  on  the  same  line. 

"  Second.  The  boundary  lines,  actually  run  and  marked  in 
the  surveys  returned  by  the  surveyor-general,  shall  be  es- 
tablished as  the  proper  boundary  lines  of  the  sections,  or 
subdivisions,  for  which  they  were  intended,  and  the  length 
of  such  lines,  as  returned,  shall  be  held  and  considered  as 
the  true  length  thereof.    And  the  boundary  lines  which 
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have  not  been  actually  run  and  marked,  shall  be  ascertained 
by  running  straight  lines  from  the  established  corners  to  the 
opposite  corresponding  corners;  but  in  those  portions  of  the 
fractional  townships  Avhere  no  such  opposite  corresponding 
corners  have  been  or  can  be  fixed,  the  boundary  lines  shall 
be  ascertained  by  running  from  the  established  corners  due 
north  and  south  or  east  and  west  lines,  as  the  case  may  be, 
to  the  watercourse,  Indian  boundarj^  line,  or  other  external 
boundary  of  such  fractional  township." 

The  defendants'  claim  is  that  the  line  from  the  southeast 
corner  of  the  section  north  to  the  meander  post  is  the  east 
boundary  line  of  the  southeast  fractional  quarter  section, 
and  that  the  meander  post  is  the  northeast  corner  thereof; 
that,  the  length  of  such  boundary  line  being  marked  on  the 
government  plat  as  26  chains  and  93  links,  that  must  (under 
subd.  2  of  the  section  quoted)  ^'  be  held  and  considered  as  the 
true  length  thereof; "  that,  the  actual  length  of  such  line  on 
the  ground  being  found  to  be  45  chains  78  links,  the  excess  in 
distance  must  be  apportioned,  and  the  S.  E.  ^  of  the  S.  E. 
i  being  represented  to  be  a  full  40  acres,  of  20  chains 
square,  its  proportion  of  the  actual  distance  must  be  found 
thus:  As  26.93  is  to  45.78  so  is  20  to  the  east  line  of  the  par- 
cel; which,  when  worked  out,  makes  the  east  line  of  said  40 
acres  34  chains  in  length,  and  establishes  the  north  line  of 
the  parcel  upon  the  line  marked  "  Graham's  Line  "  upon  Ex- 
hibit J. 

The  defendants'  case  rests  wholly  on  the  correctness  of 
this  proposition.  The  difficulty  with  the  contention  is  that 
the  meander  post  is  not  a  corner  nor  the  meander  line  a 
boundary.  The  lake  (if  within  the  quarter  quarter  section) 
is  the  boundary,  and  not  the  meander  line  or  meander  post. 
Whitiiey  v,  Detroit  L,  Co.  78  Wis.  240.  Hence  the  east  bound- 
ary line  of  the  quarter  section  did  not  stop  at  the  meander 
post,  but  ran  to  the  lake,  if  the  lake  was  within  the  quarter 
quarter  section.  It  follows  from  this  that  though  the  east 
boundary  line  of  the  S.  E.  i  is  marked  on  the  government 
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map,  and  the  meander  post  must  be  held  to  fix  the  position 
of  the  line  east  and  west,  still  such  line  does  not  terminate 
at  the  meander  post,  and  26  chains  98  links  is  not  the  length 
of  the  boundary  line.  The  length  of  this  east  boundary  line, 
therefore,  was  not  returned  by  the  government  surveyors, 
and  hence  no  case  arise?  for  the  application  of  the  provision 
that  the  length  of  boundary  lines  as  returned  shall  be  held 
and  considered  as  the  true  length  thereof. 

We  must  therefore  resort  to  other  means  to  find  the  divis- 
ion line  which  we  seek. 

The  plaintiffs'  land  is  represented  as  extending  to  the  lake ; 
hence  the  lake  is  the  northern  boundary,  if  in  fact  it  be  in 
that  quarter  quarter  section.  When  a  lake  or  watercourse 
is  the  boundary,  we  can  proceed  in  search  of  that  boundary 
until  we  reach  the  next  line  which  divides  quarter  quarter 
sections,  and  there,  if  th^  lake  be  not  reached,  we  must  stop. 
LaUy  V.  Jiossmaiiy  82  Wis.  147.  This  necessitates  the  ascer- 
tainment of  the  east  and  west  quarter  line  of  the  section, 
which  was  not  run  through  by  the  government  surveyors  to 
the  east  boundary  line,  because  supposed  to  end  in  the  lake. 
The  west  quarter  post  of  the  section  is  found,  and  both  the 
north  and  south  lines  of  the  section  are  found.  The  first 
subdivision  of  the  statute  quoted  says  that  '^  the  corners  of 
half  and  quarter  sections  not  marked  on  the  surveys  shall  be 
placed  as  nearly  as  possible  equidistant  from  two  corners 
which  stand  on  the  same  line."  The  second  subdivision  says 
that  "  boundary  lines  which  have  not  been  actually  run  and 
marked  shall  be  ascertained  by  running  straight  lines  from 
the  established  corners  to  the  opposite  corresponding  cor- 
ners; but  in  those  portions  of  the  fractional  townships  where 
no  such  opposite  corresponding  corners  have  been  or  can  be 
fixed,  the  boundary  lines  shall  be  ascertained  by  running 
from  the  established  corners  due  north  and  south  or  east  and 
west  lines,  as  the  case  may  be,  to  the  watercourse,  Indian 
boundary  line,  or  other  external  boundary  line  of  such  frac- 
tional township." 
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It  is  unnecessary  here  to  inquire  which  one  of  these  pro- 
visions is  applicable  to  the  present  case.  Either  one  of  them 
brings  the  east  quarter  post  south  of  the  lake,  and  south  of 
the  meander  post,  as  is  shown  by  reference  to  the  map,  Ex- 
hibit J.  Due  east  and  west  means  a  mean  course  between  the 
north  and  south  boundaries  of  the  section^  where  such  bound- 
aries are  ascertained  and  fixed.  It  iS'SO  held  in  the  circulars, 
of  information  issued  by  the  general  land  office  of  the  United 
States,  June  2,  1887,  December  9,  1890,  and  October  16, 
1896,  and  the  same  rule  is  laid  down  by  standard  writers  on 
surveying. 

This  corner  being  established  south  of  the  lake,  the  de- 
fendants' whole  contention  must  fail.  The  S.  E.  ^  of  the 
S.  E.  ^  becomes  a  normal  quarter,  with  its  north  line  estab- 
lished on  a  mean  line  between  the  south  line  of  the  section 
and  the  east  and  west  quarter  line. 

By  ihs  Court. —  Judgment  affirmed. 


Patrick,  Appellant,  vs.  Town  op  Baldwin,  Eespondentv 

February  7 — February  26, 1901, 

(1,  2)  Justices*  courts:  Notice  of  appeal:  Toums,  (8-Q  Poor  lau)s:  Sup- 
port of  pauper  by  private  person:  Liability  of  municipality:  Im- 
plied contract 

1.  Mistakes  in  a  notice  of  appeal  from  a  judgment  rendered  in  justice's 

court  do  not  render  such  notice  ineffective  if  it  contains  enough 
to  identify,  with  reasonable  certainty,  the  judgment,  the  parties, 
and  the  court,  and  to  show  that  it  was  made  by  the  party  appeal- 
ing, personally,  or  by  some  person  or  persons  duly  authorized,  in 
behalf  of  such  party. 

2.  A  notice  of  appeal  from  a  judgment  rendered  in  justice's  court 

against  a  town,  signed  by  three  persons  with  the  word  "  Super- 
visor "  under  the  last  signature,  the  signatures  and  the  official  des- 
ignation being  so  located  that  if  the  plural  number  were  used 
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instead  of  the  singular  it  would  clearly  indicate  that  all  signed 
officially,  shows  with  reasonable  certainly  that  it  was  so  signed, 
where  there  is  no  indication  in  the  notice  to  the  contrary. 

8.  There  is  no  legal  obligation  resting  on  a  municipal  corporation  to 
maintain  or  relieve  poor  persons  in  the  absence  of  a  statute  creat- 
ing one,  and  the  court  has  no  power,  upon  the  ground  of  moral 
obligations  or  the  equities  of  any  given  case,  to  hold  such  a  corpo- 
ration liable  to  a  private  person  who  may  have  relieved  or  sup- 
ported a  poor  person. 

4  Where  the  law  imposes  on  a  municipality  the  duty  of  maintaining 
poor  persons,  and  designates  officers  thereof  to  act  in  its  behalf  in 
the  performance  of  such  duty,  their  mere  neglect  will  not  operate 
as  an  implied  request  to  a  private  party  to  supply  a  needy  person's 
wants,  upon  which  such  party  can  act  and  hold  the  municipality 
liable  as  upon  an  implied  contract 

&  The  statute  requiring  each  town  in  this  state  to  .support  poor  per- 
sons in  certain  cases,  and  the  supervisors  thereof  to  see  that  such 
support  is  furnished,  does  not  permit  a  private  party  to  aid  or  re- 
lieve such  a  person  at  the  expense  of  the  town  without  a  contract 
to  that  effect,  made  between  him  and  such  supervisors  or  a  ma- 
jority thereof 

[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Affirmed.'^ 

The  cause  was  commenced  against  the  defendant  town  in 
justice's  court,  wherein  such  proceedings  were  had  that 
judgment  was  duly  rendered  in  plaintiff's  favor  for  $101 
damages  and  $20.91  costs,  for  services  rendered  as  a  physi- 
cian in  attending  Richard  Bruaas,  a  poor  person  having  a 
legal  settlement  in  said  town,  Avithout  any  direction  or  em- 
ployment by  the  supervisors  of  said  town,  or  either  of  them, 
•  and,  so  far  as  the  complaint  states  the  facts,  without  any 
notice  to  such  supervisors  or  either  of  them,  or  any  knowl- 
edge on  their  part  of  the  rendition  of  such  services  or  the 
necessity  therefor. 

Within  the  time  required  by  law  an  appeal  from  such 
judgment  was  attempted  to  be  taken  by  the  supervisors  of 
the  town  to  the  circuit  court.  Each  of  such  supervisors  made 
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an  aflBidavit  in  due  form  of  law  for  the  purposes  of  such  ap- 
peal, in  which  he  testified  that  he  made  such  aflBidavit  in  his 
official  capacity.  Sach  affidavits,  with  a  paper  intended  as 
a  notice  of  appeal  in  the  action,  were  duly  served  on  the 
jostice.  Sach  notice  of  appeal  was  signed  as  follows:  ^^P.  C. 
Fin  void,  Wm.  Ferg,  Jacob  De  Jong,  Supervisor  of  the  Town 
of  Baldwin^  Defendant."  Such  notice  and  affidavits  were 
recognized  by  the  justice  to  be  in  due  form  of  law,  and  suffi- 
cient to  perfect  an  appeal  from  said  judgment  on  the  part  of 
defendant,  and  the  papers  were  accordingly  certified  to  the 
circuit  court. 

When  the  cause  came  on  for  trial  in  such  court,  plaintiff's 
attorneys  moved  for  an  order  dismissing  the  appeal  because 
the  notice  thereof  was  insufficient,  which  motion  was  de- 
nied, due  exception  being  taken  to  the  court's  ruling.  In 
due  time  objection  was  made  to  the  reception  of  any  evi- 
dence because  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action  against  defendant.  The  ob- 
jection was  sustained.  Plaintiff^s  counsel  then  made  appli- 
cation for  leave  to  amend  the  complaint  by  alleging  that  on 
December  23,  1898,  plaintiff  caused  the  chairman  of  the 
board  of  supervisors  of  the  town  to  be  notified  of  the  neces- 
sity for  immediate  medical  services  to  be  rendered  to  Richard 
Bruaas  and  of  the  fact  of  his  being  a  proper  subject  for  re- 
lief by  the  town,  as  a  pauper.  The  application  was  denied. 
Judgment  was  thereupon  rendered  dismissing  the  action, 
with  costs.  Plaintiff's  counsel  excepted  to  each  of  the  court's 
adverse  rulings,  including  that  on  a  motion  made  for  a  new 
trial. 

For  the  appellant  there  were  briefs  by  E.  B.  Kinney  and 
A.  J  Kinney^  and  oral  argument  by  A,  J,  Kinney. 

James  A.  Frear^  for  the  respondent. 

Marshall,  J.  The  notice  of  appeal  was  sufficient.  Strict 
accuracy  is  by  no  means  necessary  in  such  a  paper  in  order 
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to  confer  jurisdiction  upon  the  appellate  court.  Mistakes, 
however  numerous,  are  immaterial  if  the  notice  yet  con- 
tains enough  to  fairly  identify  the  judgment,  the  parties, 
and  the  court,  and  to  show  that  it  was  made  by  the  party 
appealing,  or  some  one  authorized  to  do  so,  which  authority 
need  not  expressly  appear,  it  being  sufficient  if  it  be  fairly 
inferable  from  the  language  of  the  notice  and  the  manner 
in  which  it  is  signed.  The  law  in  that  regard  is  too  well 
settled  to  need  any  citation  of  authority  to  support  it.  The 
alleged  defect  in  the  notice  is  that  it  was  not  signed  by  the 
town  of  Baldwin^  using  the  name  of  the  town,  or  showing 
that  some  person  or  persons  acted  in  the  matter  as  agent  or 
agents  for  the  town,  having  authority  so  to  do.  A  corpora- 
tion must  of  necessity  act  by  an  agent,  and  that  agent  need 
not  necessarily  be  an  officer  of  the  corporation,  nor  need 
any  proof  of  the  agency  accompany  the  notice.  If  there 
is  enough  in  a  notice  of  appeal  to  indicate  that  it  was  made 
by  a  person  assuming  to  act  as  agent  of  the  appellant, 
though  the  agent  in  signing  used  only  his  name  as  such,  his 
authority  will  be  presumed  till  the  contrary  is  shown.  Ben- 
jamin  v.  Souston^  24  Wis.  309.  The  notice  in  question  was 
signed  by  three  persons,  with  the  word  "  Supervisor  "  under 
the  last  signature,  indicating  that  at  least  such  signer  acted 
in  his  official  capacity  for  the  town.  "We  think  it  is  fairly 
inferable  that  all  the  signers  acted  officially,  and  that  by 
mistake  the  singular  number  was  used  instead  of  plural  in 
specifying  the  official  character. 

The  contention  *is  made  that,  inasmuch  as  by  sec.  1499, 
Stats.  1898,  the  defendant  was  required  to  relieve  Bruaas,  no 
notice  of  his  necessities  to  its  supervisors  was  necessary  to 
•create  a  legal  liability  to  one  who  voluntarily,  from  motives 
of  humanity,  administered  to  his  wants,  and  that  since  by 
sec.  1501  such  supervisors  were  required  to  see  that  he  was 
properly  relieved,  neglect  on  their  part,  after  receiving  no- 
tice from  plaintiff  of  circumstances  calling  for  action  to  that 
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end,  was  tantamount  to  a  request  to  plaintiff  to  perform  the 
service  required.  To  support  those  propositions,  Mappes  v. 
Iowa  Co.  47  Wis.  31,  is  cited.  That,  with  what  is  said  in 
Davis  V.  Scott,  59  Wis.  604,  supports  both  propositions.  If 
they  declare  the  law  correctly,  the  judgment  appealed  from 
is  wrong.  In  the  first  case  mentioned  the  claimant  sup- 
ported an  aged  woman,  who  was  a  pauper,  without  notify- 
ing the  municipal  officers  of  the  facts,  and  without  knowl- 
edge on  his  part  that  such  person's  relatives  had  failed  to 
comply  with  an  order  made  according  to  law  requiring  them 
to  support  her,  rendering  it  necessary  for  public  relief  to  be 
furnished,  and  without  the  claimant  knowing  that  she  was 
a  pauper.  The  court  held  that  such  ignorance  excused  the 
claimant  for  not  giving  notice  of  the  situation  to  the  munici- 
pal authorities;  that  he  was  entitled  to  recover  upon  the 
ground  of  the  legal  obligation  alone ;  that  in  view  of  such 
obligation  the  only  thing  that  could  preclude  the  claim- 
ant from  recovering  would  be  negligence  on  his  part  in  fail- 
ing to  notify  the  proper  officers  so  as  to  give  them  an  oppor- 
tunity to  perform  their  duty  in  the  matter,  and  that  the 
claimant  was  not  chargeable  with  such  negligence,  since  he 
did  not  know  that  the  person  relieved  was  a  pauper.  No 
authority  was  cited  to  support  the  decision.  Meyer  v.  Prairie 
du  Chien,  9  Wis.  233,  was  referred  to  On  the  general  subject 
of  the  legal  duty  of  a  town  to  support  paupers  having  a 
legal  settlement  therein.  Such  case  does  not  refer  even  re- 
motely to  the  principle  upon  which  ih^Mappea  Ciwe  turned,, 
it  being  held  in  effect  that  a  contract  between  the  town  au- 
thorities and  the  party  furnishing  the  relief  was  necessary 
to  give  the  latter  a  legal  claim  against  the  former.  There 
was  a  recovery  in  the  court  below,  and  no  bill  of  exceptions 
on  the  appeal.  In  that  situation  this  court  said  that  it  would 
be  presumed  that  a  proper  contract  was  made  entitling  the 
claimant  to  recover.  The  rule  of  the  Mappee  Case,  to  its 
full  extent,  has  never  been  followed  in  this  court,  or  at  all 
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here,  except  in  Davis  v.  Scott.  In  several  cases  it  has  been 
in  effect  overruled  by  holdings  that  a  claim  against  a  mu- 
nicipality for  the  relief  of  a  pauper  mast  be  based  on  an 
express  or  implied  contract,  actually  made  between  the 
claimant  and  the  proper  officials. 

Cases  exist  holding  that  a  public  corporation  may  be  held 
liable  without  even  notice  to  its  officers  having  authority  to 
act  in  its  behalf,  of  the  necessity  for  relief  to  be  given  a 
pauper,  but  they  are  based  on  statutes  to  that  effect,  as,  for 
instance,  by  sec.  12,  ch.  16,  E.  S.  Vt.  1840,  in  force  when 
CharUstown  v.  Lunmburgh^  23  Vt.  525,  was  decided,  it  is 
provided  that  in  certain  emergencies  a  person  furnishing 
relief  to  a  pauper,  until  the  lapse  of  a  reasonable  time  for 
notifying  the  proper  public  officers  of  such  pauper's  needs, 
can  recover  therefor  of  the  municipality  in  which  such  re- 
lief is  furnished,  and  that  if,  after  such  notice,  such  officers 
neglect  to  perform  their  duty,  he  can  continue  to  furnish 
such  relief  and  look  to  such  municipality  for  his  pay.  We 
have  no  such  statute.  There  is  much  judicial  authority  to 
the  effect  that  if  one  furnish  necessary  relief  to  a  poor  per- 
son,-after  notice  to  the  public  officers  of  the  pauper's  needs 
and  neglect  on  their  part  to  perform  their  duty,  he  may  re- 
cover therefor  as  on  an  implied  contract.  Most  of  such 
authority,  however,  is  based  on  statutes,  as,  for  examples, 
sec.  18,  ch.  46,  E.  S.  Mass.  1836,  in  force  when  Smith  v. 
Colerain^  9  Met.  492,  was  decided,  provides  that,  "  every 
town  shall  be  held  to  pay  any  expense,  which  shall  be  nec- 
essarily incurred,  for  the  relief  of  a  pauper,  by  any  person 
who  is  not  liable  by  law^  for  his  support,  after  notice  and 
request  made  to  the  overseers  of  the  said  town,  and  until 
provision  shall  be  made  by  them ; "  sec.  4,  part  1,  ch.  2,  tit.  15, 
Gen.  Stats.  Conn.  1875,  in  force  when  WiU  v.  Souihbury^  43 
Conn.  53,  was  decided,  was  to  the  effect  that, '  any  person  re- 
lieving a  poor  person  after  notice  to  the  proper  public  offi- 
cers of  the  needs  of  such  poor  person  and  a  neglect  of  such 


348  SUPKEME  COUET  OF  WISCONSIN.         [109 

Patrick  TS.  Town  of  Baldwin. 

officers  to  perform  the  duty,  may  recover  therefor  upon  an 
iinplied  contract;'  sec.  48,  ch.  32,  E.  S.  Me.  1841,  in  force 
when  Perley  v.  Oldtown^  49  Me.  81,  was  decided,  is  to  the 
same  effect;  but  in  Beetham  v,  Lincoln^  16  Me.  137,  it  was 
decided  that  in  the  absence  of  a  statute  making  it  the  duty 
of  a  municipality  to  relieve  a  poor  person  standing  in  need 
thereof,  and  neglect  of  its  proper  officers  to  attend  to  the 
matter,  after  receiving  notice  of  such  need,  sufficient  to  con- 
stitute an  implied  request  by  such  officers  to  another  to  fur- 
nish relief,  such  circumstances  do  not  create  contract  rela- 
tions between  such  municipality  and  such  other  upon  which 
the  latter  can  recover  of  the  former.  Seagraves  v.  AUoUy 
13  111.  366,  is  to  the  opposite  effect,  but  it  is  not  a  well-con- 
sidered case,  as  is  evidenced  by  the  fact  that  none  of  the 
authorities  cited  supports  the  conclusion  reached.  It  holds 
that  the  legal  obligation  of  a  municipality  to  support  a  poor 
person,  and  neglect  of  its  officers  to  act  in  its  behalf,  is  suffi- 
cient to  warrant  the  court  in  inferring  a  promise  by  such 
officers,  to  one  who  stands  in  place  of  the  municipality  and 
prevents  the  suffering  that  would  otherwise  result  from  the 
neglect  of  its  agents,  to  compensate  him  therefor.  The  case 
went  to  the  full  extent  of  holding  that  such  a  promise  will 
be  inferred  in  certain  emergency  cases  even  in  the  absence 
of  any  neglect  on  the  part  of  municipal  officers.  The  de- 
cision followed  closely  the  lines  of  those  cases  we  have  re- 
ferred to  that  are  based  on  statutes,  seemingly  ignoring  the 
rule  often  laid  down  that,  while  there  is  a  strong  moral  ob- 
ligation resting  upon  organized  society  to  relieve  all  poor 
persons  in  its  midst  standing  in  need  thereof,  there  is  no 
legal  obligation  to  do  so  in  the  absence  of  a  statute  creat- 
ing it,  and  that  the  courts  cannot  go  further  than  the  legis- 
lative will  has  been  expressed. 

To  what  extent,  under  what  circumstances,  at  what  place, 
and  by  what  agencies  poor  persons  shall  be  relieved  at  the 
expense  of  the  public,  are  all  purely  legislative  questions. 
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When  the  legislature  has  gone  no  further  than  to  create  a 
legal  obligation  to  support  poor  persons,  and  to  designate 
municipal  agents  to  incur  the  necessary  obligations  to  that 
end,  no  such  obligation  can  exist  without  some  clearly  ex* 
pressed  municipal  consent  given  by  such  agents.  In  short, 
where  the  statute  contemplates  that  all  liabilities  for  the 
support  of  the  poor  shall  rest  on  contract,  that  is  the  exclu- 
sive way  of  incurring  them,  and  a  meeting  of  minds  is  just 
as  essential  to  such  a  contract  as  to  any  other.  The  doc- 
trine thus  stated  is  generally  recognized  as  controlling.  In 
Overseers  of  ike  Poor  of  North  Whitehall  v.  Overseers  of  the 
Poor  of  South  Whitehall^  3  Serg.  &  R.  117,  often  cited  on 
the  subject  discussed,  it  was  said,  "  Whatever  may  be  the 
duty  of  individuals,  from  religious  or  charitable  considera- 
tions, it  is  certain  the  public  is  bound  by  no  moral  obliga- 
tion to  support  the  poor  of  the  community.  That  duty, 
being  legal  and  of  positive  institution,  is  to  be  carried  no 
further  than  the  express  provisions  of  the  poor  laws."  In 
Smith  V.  Colerairij  9  Met.  432,  the  situation  was  this:  The 
statute  expressly  made  a  town  liable  on  an  implied  contract 
in  certain  but  not  in  all  cases  of  a  person  furnishing  neces- 
sary relief  to  a  pauper  whom  such  town  was  legally  bound 
to  support.  Relief  was  furnished  to  such  a  person  by  a 
private  party,  the  officers  of  the  town  having  refused  to  do 
so.  The  person  relieved  was  not  at  the  time  located  where 
the  law  required  as  a  condition  of  an  implied  contract  to  pay 
for  such  relief,  when  furnished  by  a  private  party,  though 
he  was  where  the  overseers  of  the  poor  placed  him  and 
might  have  continued  to  support  him.  In  deciding  the  case 
Chief  Justice  Shaw  said :  "  There  was  no  express  undertak- 
ing to  pay  the  plaintiff;  and  whether  a  contract  could  be 
implied  depends  upon  the  statute  liability  ...  It  has 
been  too  often  decided  to  be  now  questioned,  that  the  liabil- 
ity of  towns  to  support  poor  persons  is  founded  upon  and 
limited  by  statute,  and  is  not  to  be  enlarged  or  modified  by 
any  supposed  moral  obligation." 
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In  McCaffrey  v.  ShieldSy  54  Wis.  645,  it  was  said  that, 
^Hbe  defendant  town  cannot  be  held  liable  .  .  .  anless 
its  supervisors,  or  at  least  two  of  them,  requested  "  the  serv- 
ice to  be  performed.  The  court  did  not  feel  called  upon  to 
overrule  Mappes  v.  Iowa  Co,j  because  the  facts  in  the  two 
cases  were  different,  though  it  seems  that  the  principle  in- 
volved, of  whether  a  contract  is  necessary  upon  which  to 
found  a  legal  liability  against  a  town  for  the  relief  of  a  poor 
person,  was  decided  differently  in  the  one  case  than  in  the 
other. 

In  Dakota  v.  Winneconne^  55  Wis.  522,  it  was  held  that  a 
contract  is  necessary  to  a  liability  of  the  kind  in  question, 
though  it  is  not  necessary  that  the  supervisors  act  in  a  body 
in  making  it;  that  if  one  supervisor  request  the  service  to 
be  rendered,  with  the  knowledge  and  tacit  consent  of  an- 
other, and  the  person  furnishing  the  relief  rely  upon  the 
conduct  of  the  two  as  a  joint  request,  it  is  within  reason  to 
say  that  there  is  a  meeting  of  minds,  and  a  contract  made. 

In  Davis  V.  Scotty  59  Wis.  604,  the  court  held  squarely 
that  the  liability  of  a  town  to  compensate  a  person  fur- 
nishing support  to  a  proper  subject  for  relief  as  a  poor  per- 
son, is  fixed  by  notice  to  the  supervisors  to  take  charge  of 
such  subject,  and  their  neglect  to  do  so.  It  was  said  that 
the  case  was  distinguishable  from  McCaffrey  v.  Skidds. 
That  is  true  as  to  the  facts,  but  why  it  is  as  to  the  principle 
of  whether  some  clear  indication  of  a  request  to  furnish  re- 
lief is  necessary  to  a  contract  obligation  of  the  town  to  pay 
the  person  performing  that  service,  is  not  perceived.  It 
seems  that  an  error  was  committed  in  that  case.  Sees.  1513, 
1514,  R.  S.  1878,  not  now  in  force,  were  in  substance  as  fol- 
lows :  *  If  any  poor  person  shall  become  a  charge  for  support 
to  a  town  in  which  he  has  no  legal  settlement,  any  town  in 
this  state  in  which  such  person  has  such  settlement  shall  be 
liable  over  to  the  former  upon  condition  of  its  supervisors 
giving  to  at  least  one  of  the  latter's  supervisors  notice  of 
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the  facts  and  requiring  them  to  take  charge  of  snch  person. 
If  he  shall  not  *  be  so  taken  charge  of  within  thirty  days 
after  such  notice,  and  all  expenses  be  paid  up  to  such  taking, 
the  delinquent  town  shall  be  liable  to  the  other  for  such 
expenses  and  all  others  incurred  while  such  person  remains 
a  public  charge.'  Dakota  v,  Winneconne^  supra^  arose  under 
such  statutes.  The  defense  was  made  that  the  plaintiff  was 
not  entitled  to  recover  because  it  did  not,  acting  by  its  full 
board  of  supervisors,  contract  for  the  relief  furnished  and 
audit  the  expense  thereof.  This  court,  after  deciding  that 
a  request  by  two  of  the  supervisors  of  the  town  to  furnish 
the  relief  satisfied  all  the  requisites  of  a  contract  under  the 
previous  decisions  of  the  court,  said  that  the  town  ultimately 
liable  could  not  be  heard  to  complain  of  any  irregularity  in 
regard  to  making  the  contract  and  auditing  the  claims  by 
the  town  primarily  liable,  since  the  person  relieved  was  a 
legitimate  charge  upon  the  former,  and  notice  to  its  super- 
visors of  the  facts,  and  a  request  of  them  to  take  charge  of 
such  person,  was  all  that  was  necessary  to  fix  its  liability  to 
the  plaintiff  town.  This  language  was  used :  "  The  plaintiff 
town  having  given  the  defendant  town  the  requisite  notice 
to  take  charge  of  the  pauper,  the  liability  of  the  latter  be- 
came fixed."  ^  It  could  not,  by  neglecting  its  own  legal 
duty,  compel  the  plaintiff  to  make  the  expenditure  in  ques* 
tion,  and  then  defeat  its  claim  therefor  because  such  ex- 
penditure was  not  made  by  authority  of  the  full  board.* 
The  court  properly  said,  on  the  facts  of  that  case,  that  notice 
to  the  town  in  which  the  pauper  had  a  legal  settlement  fixed 
its  liability  to  the  town  primarily  liable  for  the  relief,  because 
such  was  the  express  mandate  of  the  statute.  In  Davis  v, 
Scott  the  liability  was  claimed  under  sees.  1499, 1501.  Only 
that  part  of  Dakota  v.  Winneconjie  holding  that  a  contract  be- 
tween the  supervisors  of  the  plain  tiff  and  the  person  furnish- 
ing the  relief  was  requisite  to  its  liability  therefor  to  such 
person,  applied.    The  idea  that  the  part  holding  that  notice 


352  SUPREME  COURT  OF  WISCONSIN".         [lO^ 

Patrick  T&  Town  of  Baldwin. 

to  the  town  responsible  over  fixed  its  liability  to  the  towa 
primarily  liable,  applied,  manifestly  was  a  mistake.  For 
that  reason  the  case  cannot  be  considered  as  authority  rul* 
ing  the  case  before  ns. 

In  Jones  v.  Lhid^  79  Wis.  64,  there  was  proof  of  a  general 
request  by  the  chairman  of  the  board  of  supervisors  to  fur- 
nish relief  and  make  monthly  reports.  Relief  was  furnished 
on  the  faith  of  such  request,  reports  thereof  were  made,  and 
bills  therefor  paid,  up  to  the  expiration  of  such  chairman's 
term  of  office.  He  and  his  associate  supervisors  supposed 
that  the  arrangement  was  to  end  with  their  term  of  office. 
He  testified  to  that  as  a  conclusion,  though  there  was  noth- 
ing in  what  was  said  between  him  and  the  claimant  indi* 
eating  that  the  contract  was  not  to  continue  so  long  as  nee* 
essary.  Such  claimant  supposed  it  was  not  to  terminate 
without  express  notice  to  that  effect,  if  the  necessity  con-* 
tinned.  He  was  never  notified  to  discontinue  his  service. 
The  need  therefor  remained  unchanged,  and  the  person 
served  continued  to  be  a  proper  town  charge.  The  action 
was  for  services  rendered  after  the  term  of  office  of  the  su* 
pervisors  employing  the  claimant  expired.  It  was  held  that 
he  was  not  entitled  to  recover,  the  court  saying:  "As  a 
town  can  only  be  chargeable  for  services  rendered  by  virtue 
of  some  contract  therefor,  we  think  the  circuit  court  was 
clearly  justified  in  holding  that  plaintiff  had  no  cause  of 
action." 

In  Beach  v,  Neenah^  90  Wis.  628,  there  was  notice  to  the 
chairman  of  the  town  and  a  promise  by  him  that  the  desti* 
tute  persons  should  have  whatever  they  needed;  and  it  was 
said  that  the  evidence  was  sufficient  to  show  that  the  super* 
visors  of  the  town  consented  that  the  person  giving  notice^ 
and  to  whom  the  declaration  was  made,  should  care  for 
such  persons  at  the  expense  of  the  town  until  they  were 
otherwise  cared  for. 

It  is  believed  that  the  law,  that  an  obligation  against  a 
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town  for  services  rendered  in  relieving  a  poor  person  who 
is  entitled  by  law  to  be  so  relieved  can  only  be  incurred  in 
the  manner  indicated  in  the  statute,  was  recognized  and 
correctly  declared  in  Meyo*  v.  Prairie  du  Chierij  9  Wis.  283 ; 
McCaffrey  v.  Skidds^  54  Wis.  645;  Dakota  v.  Winnecomie,  55 
Wis.  522 ;  Janes  v.  Lindj  79  Wis.  64 ;  Beach  v,  Neenah^  90 
Wis.  623;  and  Putney  Bros,  Co,  v.  Milwaukee  Co.  108  Wis. 
554;  that  the  ageifts  empowered  to  act  for  the  municipality 
in  such  matters  must,  either  by  express  contract  or  by  some 
act  or  acts  from  which  a  contract  can  be  reasonably  inferred, 
bind  such  municipality,  or  it  cannot  be  bound  at  all.  Mere 
passive  neglect  is  not  sufficient. 

The  statute,  as  has  been  said,  does  not  indicate  that  the 
supervisors  must  act  in  a  body  in  contracting  for  the  relief 
of  a  poor  person.  The  nature  of  the  duty  in  such  cases  is 
not  consistent  with  such  a  requirement.  The  statute  must 
have  a  reasonable,  sensible  construction,  in  view  of  the  duty 
imposed.  It  says  "the  supervisors"  shall  see  that  poor 
persons  are  taken  care  of  as  required  by  law.  That  clearly 
indicates  that  at  least  a  majority  must  consent  to  relief  be- 
ing furnished  to  a  pauper  at  the  expense  of  their  town  in 
order  to  bind  it.  If  one  supervisor  acts  with  the  knowledge 
and  consent  of  another,  given  either  expressly  or  by  his 
keeping  silent  when  good  faith  requires -him  to  speak,  it 
may  properly  be  inferred  that  the  two  concur  in  the  matter 
and  that  there  is  a  sufficient  meeting  of  minds  between  the 
proper  municipal  agents  and  the  person  furnishing  relief  to 
satisfy  all  the  essentials  of  a  contract.  While  an  implied 
contract  is  sufficient,  as  indicated,  it  must  be  established,  if 
one  endeavors  to  recover  upon  it,  the  same  as  any  other  im- 
plied contract.  The  statute  creates  a  liability  to  relieve 
destitute  persons,  but  not  a  liability  to  individuals  who  may 
voluntarily  perform  that  service.  It  empowers  appropriate 
agents  of  municipalities  to  make  their  liability  effective  by 
necessary  contracts  to  that  end,  and  imposes  upon  such 
Vou  109—23 
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agents  the  duty  to  exercise  such  power.  If  they  refuse  to  do 
BO,  they  are  doubtless  amenable  in  some  way  for  such  mis- 
conduct, but  the  law  gives  no  private  person  the  right  to 
perform  the  duty  of  such  officers.  Otis  v.  Strafford^  10  N.  H. 
352.  Performance  of  that  duty  by  the  person  designated 
by  law  is  absolutely  essential  to  create  a  binding  obligation 
upon  the  municipality  to  compensate  one  for  relieving  a 
poor  person,  legally  entitled  to  relief  at  its  expense.  If  the 
statutes  on  the  subject  are  defective,  it  is  not  for  the  court 
to  judicially  extend  them.  They  came  to  us  from  Massa- 
chusetts indirectly,  having  been  adopted  by  Michigan,  then 
by  this  state.  It  must  be  presumed  that  there  was  a  pur- 
pose in  making  the  change  which  we  have  pointed  out  be- 
tween the  Massachusetts  statutes  and  our  own,  for,  without 
the  change,  mere  neglect  of  the  supervisors  of  a  town  to 
act  when  they  ought  to  act  for  the  relief  of  a  poor  person, 
would  give  a  private  party,  not  liable  by  law  to  furnish  such 
relief,  and  residing  in  such  town,  the  right  to  do  so  at  the 
expense  thereof.  There  is  no  more  reason  for  holding  that 
a  person  may  aid  a  pauper,  upon  the  supervisors  of  the  town 
in  which  such  pauper  has  a  legal  settlement  neglecting  their 
duty,  and  hold  such  town  liable  therefor,  than  for  holding 
that  one  may  repair  the  highways  of  a  town  because  its 
supervisors  neglect  their  duty  in  that  respect,  and  recover 
of  such  town  therefor.  Th^  duty  of  the  municipality  in 
both  cases  is  regulated  by  statute,  and  in  neither  case  can  it 
be  bound  to  a  private  person  for  services  rendered  except 
by  contract  made  as  contemplated  by  law. 

From  what  has  been  said  it  follows  that  the  complaint 
was  insufficient  and  that  the  objection  to  any  evidence  under 
it  was  proper.  There  was  not  even  a  suggestion  in  the  com- 
plaint that  the  supervisors  of  the  respondent  town  had  no- 
tice of  the  necessity  for  furnishing  the  relief  for  which  the 
claim  was  made.  The  application  for  leave  to  amend  was 
properly  denied,  if  for  no  other  reason,  because  it  alleged 
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mere  notice  to  the  chairman  of  the  board  of  supervisors  of 
the  respondent,  that  Bruaas  was  a  proper  town  charge  and 
stood  in  immediate  need  of  relief  as  such,  and  that  the  per- 
4Son  giving  such  notice,  the  appellant  here,  was  under  no 
legal  obligation  to  furnish  such  relief.  The  amendment  fol- 
lowed closely  the  line  of  decisions  to  which  we  have  referred, 
based  on  express  statutes  creating  a  liability  under  such 
•circumstances.  Smith  v.  Colerain,  9  Met.  432. 
By  the  Court. —  The  judgment  is  afl9rmed. 


<5lbnwood  Manufaoturino  Company,  Appellant,  vs.  Symb 

and  others,  imp.,  Eespondents. 

February  8— February  S6,  1901, 

'Corporations :  Officers :  Purchase  of  corporate  notes  for  €ndirHdual 
benefit:  Collateral  securities:  Equity:  Bemedy  at  law:  Laches: 
Pleading. 

1*  Certain  guarantors  of  the  notes  of  a  corporation  had  pledged  stock 
in  the  corporation  and  an  int-erest  in  a  partnership  as  collateral 
security  for  said  notes  and  also  for  their  individual  indebtedness 
to  the  pledgea  The  president  of  the  corporation,  who  was  also 
one  of  the  guarantors  of  said  notes  and  who  had  an  interest  in  said 
partnerships  purchased  for  himself,  from  the  pledgee,  said  corporate 
notes  and  also  the  pledged  collaterals,  for  less  than  their  true 
Talu&  The  corporation  was  a  going  concern,  but  was  embarrassed 
for  want  of  ready  money  and  unable  to  pay  its  debts  as  they  ma- 
tured. It  was  alleged  that  the  president  made  no  effort  to  pur- 
chase the  corporate  notes  and  collaterals  for  the  benefit  of  the  cor- 
poration, although  he  knew  such  a  purchase  would  greatly  benefit 
the  corporation  and  all  its  stockholders,  but  purchased  for  himself 
without  the  consent  of  any  of  the  other  stockholders.  It  did  not 
appear,  that  the  corporation  had  any  legal  right  to  have  the  col- 
laterals remain  pledged  for  the  security  of  its  debt.  Held,  that  the 
purchase  of  such  collaterals  by  the  president  of  the  corporation  did 
not  in  any  way  conflict  with  any  duty  he  owed  to  it,  and  it  had  no 
enforceable  interest  therein. 
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^  An  officer  and  director  of  a  going  corporation  may  purchase  its  out- 
standing obligations  at  a  discount,  for  his  own  benefit,  and  enforce 
them  in  full,  where  he  owes  no  duty  to  the  corporation,  inconsist- 
ent with  such  purchase,  to  act  for  its  benefit 

3.  Where  the  corporation  has  not  been  called  upon  to  pay  anything 

upon  its  notes  so  purchased  by  one  of  its  officers,  and  notes  given 
by  it  in  renewal  of  the  notes  purchased  are  still  held  by  the  heirs 
of  such  officer,  its  rights  in  respect  thereto  can  be  protected  in  an 
action  brought  to  enforce  the  notes,  in  defense  of  a  recovery  there- 
on, and  equitable  relief  is  unnecessary. 

4.  Where  in  such  a  case  a  considerable  time  has  elapsed  since  the  pur- 

chase of  the  notes  and  since  the  death  of  the  purchaser,  a  com- 
plaint asking  equitable  relief  in  respect  thereto  should  excuse  the 
delay  by  showing  that  prompt  action  was  taken  upon  discovery  of 
the  facts. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  ta 
the  complaint  on  the  ground  that  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  complaint  is  of 
great  length,  but  may  be  summarized  as  follows: 

It  first  states  the  corporate  character  of  plaintiff,  the 
amount  of  its  capital  stock,  the  amount  issued,  the  names  of 
stockholders,  and  the  amount  held  by  each.  Alexander  Syme 
was  president  and  a  director.  Plaintiff's  business  was  man- 
ufacturing and  selling  wood  products  at  Glenwood,  Wiscon- 
sin. The  value  of  its  property  and  assets  was  $300,000,  and 
its  liabilities  other  than  its  capital  stock  were  $227,000.  On 
November  1,  1896,  and  for  a  considerable  time  thereafter, 
the  company  was  embarrassed  for  want  of  ready  money,  and 
unable  to  pay  its  debts  as  they  matured.  On  and  prior  ta 
said  date  a  copartnership  was  conducting  a  general  store  at 
Glenwood,  known  as  Johnston,  Syme  &  Baldwin,  composed 
of  the  following  named  persons,  whose  interests  in  said  firm 
were:  James  Johnston,  three  eighths;  Alexander  Syme,  one 
fourth ;  H.  J.  Baldwin,  one  fourth ;  and  David  Syme,  one 
eighth.   The  first  two  named  were  stockholders  in  the  plaint- 
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iff  corporation.  The  valne  of  James  Johnston's  interest  in 
said  firm  was  $30,000.  The  prosperity  of  said  firm  depended 
largely  upon  the  continuation  of  the  business  of  the  plaint- 
iff. The  firm  dealt  with  its  employees  and  extended  credit 
to  plaintiff  during  1896  and  early  part  of  1897  of  not  less 
than  $30,000.  On  November  1, 1896,  plaintiff  was  indebted 
to  one  H.  L.  Humphrey,  as  assignee  of  Alfred  J.  Goss,  on 
two  notes  of  $9,000  each,  but  which  had  been  reduced  by 
payments  to  the  sum  of  $11,000.  Alexander  Syme  and  Will- 
iam and  James  Johnston  were  guarantors.  At  the  same 
time  the  Johnstons  were  indebted  to  Humphrey  in  a  large 
amount,  who  held  as  collateral  security  for  all  of  said  in- 
debtedness, among  other  things,  427  shares  of  plaintiff's 
stock,  and  the  three-eighths  interest  of  said  James  Johnston 
in  the  firm  of  Johnston,  Syme  &  Baldwin,  which  had  been 
pledged  by  the  Johnstons,  or  one  of  them,  to  secure  said  in- 
debtedness. Humphrey  offered  to  sell  the  notes  of  plaintiff, 
the  427  shares  of  stock,  and  the  three-eighths  interest  in  said 
firm  for  $15,000,  then  worth  in  the  aggregate  at  least  $45,000. 
Alexander  Syme  purchased  the  same  for  $15,000,  for  him- 
self, without  the  knowledge  or  consent  of  any  of  plaint- 
iff's stockholders,  knowing  that  the  purchase  by  plaintiff 
would  be  greatly  for  its  interest.  To  conceal  the  true  char- 
acter of  the  transaction,  Syme  caused  the  purchase  to  be 
made  in  the  name  of  W.  P.  Hewitt,  who  held  the  same  until 
October  11,  1897,  when  it  was  turned  over  to  Syme.  The 
latter  took  and  controlled  the  three-eighths  interest  in  said 
firm,  and  had  it  until  his  death,  in  March,  1898.  The  firm 
nf^me  was  thereafter  changed  to  Syme,  Baldwin  &  Co.  No 
accounting  has  been  had,  and,  unless  otherwise  decreed,  the 
surviving  partners  wijl  pay  over  the  value  of  said  three- 
eighths  interest  to  Syme's  heirs. 

In  February,  1897,  plaintiff  was  indebted  on  a  note  of 
$18,000  to  the  Skowhegan  Savings  Bank,  upon  which  Syme 
was  indorser  or  guarantor.    Without  the  knowledge  or  con- 
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sent  of  any  of  the  stockholders,  or  without  any  effort  to  pur- 
chase the  same  for  plaintiff,  Syme  purchased  the  same  for 
$9,000  with  his  own  funds.  At  the  time  of  the  purchase 
from  Humphrey,  plaintiff  was  indebted  to  Johnston,  Syme 
&  Baldwin  over  $30,000.  During  his  lifetime  Syme  caused 
plaintiff  to  pay  on  said  indebtedness  $4,006.17,  August  10, 
1897,  and  $3,810.12,  October  4, 1897,  at  a  time  when  plaintiff 
was  still  in  need  of  ready  money  to  pay  pressing  demands. 
On  October  16, 1897,  Syme  caused  plaintiff  to  execute  to  him 
two  notes, —  one  for  $11,743.93,  and  the  other  for  $14,600, — 
for  the  indebtedness  of  plaintiff  to  the  firm  of  Syme,  Bald- 
win &  Co.,  which  were  charged  to  said  Syme  on  their  books, 
and  the  only  right  he  had  thereto  was  by  virtue  of  his  five- 
eighths  interest  therein,  and  at  least  $20,432.43  of  said 
amount  was  received  by  him  on  aceount  of  the  three-eighths 
interest  purchased  from  Humphrey.  On  October  11,  1897, 
Syme  presented  the  notes  he  had  purchased  from  the  bank 
and  from  Humphrey  to  plaintiff,  and  demanded  and  received 
a  note  for  the  sum  of  $29,531.18,  which  note  is  now  held  by 
his  heirs.  Between  August,  1897,  and  April,  1900,  Syme 
during  his  lifetime,  and  his  heirs  after  his  death,  by  using 
the  427  shares  purchased  from  Humphrey,  were  enabled  to 
control  the  election  of  plaintiff's  officers  and  the  business 
policy  of  the  corporation.  Syme  died  intestate,  holding  said 
claims.  Administration  was  granted  on  his  estate  December 
22, 1898,  and  the  time  for  presentation  of  claims  expired  the 
first  Tuesday  of  September,  1899.  It  is  alleged  that  the 
notice  thereof  was  never  published  for  four  successive  weeks 
as  required  by  law,  but  was  published  December  29, 1898, 
and  January  5, 12,  and  19,  1899.  The  administrator  inven- 
toried the  three-eighths  interest  aforesaid  at  $20,084.88;  said 
427  shares  of  plaintiff's  stock,  $8,540 ;  and  said  three  notes 
of  plaintiff,  $45,277.52.  During  the  course  of  administra- 
tion plaintiff  paid  the  two  notes  of  $11,743.93  and  $14,500 
to  the  administrator.    Some  of  the  money  was  used  to  pay 
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debts  of  the  estate,  and  the  remainder  has  been  distributed 
to  the  defendant  heirs.  Defendants  are  alleged  to  have  had 
knowledge  of  the  acts  of  Syme  in  the  premises. 

The  prayer  for  relief  is  for  an  accounting  regarding  the 
three-eighths  interest  in  the  aforesaid  firm,  and  a  settlement 
on  the  theory  that  plaintiff  was  entitled  to  the  benefit  thereof; 
also  that  plaintiff  is  entitled  to  the  427  shares  of  stock,  and 
a  surrender  of  the  notes  taken  in  renewal  of  the  ones  pur- 
chased from  Humphrey  and  the  bank,  upon  allowance  of  the 
sum  actually  paid  out  by  Syme. 

For  the  appellant  there  were  briefs  by  George  P.  KhowUs 
and  Glapp  cfe  Mdcartmey^  and  oral  argument  by  N.  H.  Clapp. 
To  the  point  that  an  officer  of  a  corporation  cannot  purchase 
the  obligations  of  the  corporation  at  a  discount  and  enforce 
them  at  their  face,  they  cited  McDonald  v,  Ilaughton^  70 
N.  C.  393;  HiU  v.  Frazier^  22  Pa.  St.  320;  Biggins  v.  Lan- 
singhj  154  III.  301 ;  Bonnet/  v.  Tilley^  109  Cal.  346. 

For  the  respondents  there  was  a  brief  by  S.  J.  Bradford 
and  Warner  cfe  Lawrence^  and  oral  argument  by  O.  G.  Law- 
rence. 

Bardeen,  J.  The  sole  question  for  determination  is 
whether  we  can  spell  out  from  the  allegations  of  this  com- 
plaint a  cause  of  action  in  favor  of  the  plaintiff  and  against 
Alexander  Syme.  An  attempt  has  been  made  to  allege, 
facts  sufficient  to  show  that  he  was  guilty  of  a  breach  of 
duty  towards  the  corporation,  which  rendered  him  liable 
thereto,  and  for  which  the  defendants,  as  his  heirs,  are  an- 
swerable. As  a  premise  it  is  to  be  said  that  during  the 
pendency  of  all  the  transactions  set  forth  in  the  complaint 
the  plaintiff  was  a  going  corporation,  in  debt,  and  embar- 
rassed for  want  of  ready  money  with  which  to  meet  current 
demands.  Alexander  Syme  was  its  president  and  a  director, 
and  was  familiar  with  its  business  affairs.  At  the  time  of 
the  transaction  with  Humphrey  the  company  was  unable  to 
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meet  current  demands.  It  is  not  shown  whether  the  notes 
of  the  corporation  held  by  Humphrey  were  past  due  or  not. 
Although  the  corporation  had  no  funds  and  had  other  press- 
ing obligations,  it  is  alleged  that  Syme,  knowing  that  the 
purchase  of  the  notes  and  collateral  held  by  Humphrey 
'^  would  greatly  benefit  this  plaintiff  and  all  the  stockhold- 
ers thereof,  without  making  any  effort  to  buy  the  same  for 
this  plaintiff,  and  without  the  knowledge  or  consent  of  any 
of  the  other  stockholders  of  the  plaintiff,"  made  the  purchase 
for  himself  in  the  name  of  his  brother-in-law,  Hewitt.  How 
much  ^as  paid  for  plaintiff's  notes,  or  how  much  for  the 
collateral,  is  not  stated.  In  the  aggregate,  the  notes  and 
the  othef  securities  are  said  to  have  been  worth  $45,000.  If 
it  be  admitted  that  the  427  shares  of  stock  and  the  three- 
eighths  interest  in  the  firm  of  Johnston,  Syme  &  Baldwin 
were  pledged  as  security  for  plaintiff's  note, —  a  fact  con- 
cerning which  the  complaint  leaves  some  doubt, —  wo  are  at 
a  loss  to  understand  upon  what  principle  of  law  or  equity 
the  plaintiff  can  claim  any  interest  in  the  same.  Certainly, 
if  plaintiff  had  paid  its  notes,  the  guarantors  who  put  up  the 
collaterals  would  have  been  released.  It  had  no  claim 
thereon,  and,  if  it  had  purchased  the  same,  could  not  have 
enforced  such  purchase  against  the  guarantors  of  its  notes. 
If  the  corporation  could  have  raised  the  money,  it  would 
have  been  its  clear  duty  to  have  paid  the  notes  and  thus  re- 
leased the  securities.  Again,  it  is  not  suggested  how  plaint- 
iff had  any  authority  under  its  charter  to  purchase  an  inter- 
est in  a  mercantile  firm.  It  may  also  be  doubtful  if  it  had 
any  power  to  purchase  its  own  stock.  Certainly  a  corpora- 
lion  unable  to  pay  its  debts  as  they  matured  would  not  be 
permitted  to  purchase  its  own  capital  stock  or  buy  an  inter- 
est in  an  outside  partnership;  and  if  Syme,  as  managing 
oflBcer,  had  counseled  or  done  such  a  thing  with  the  com- 
pany's money,  he  would  have  been  guilty  of  a  gross  breach 
of  duty.     On  the  other  hand,  Mr.  Syme  was  a  member  of 
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the  firm  of  Johnston,  Syme  &  Baldwin.  The  interest  of 
Mr.  Johnston  was  for  sale.  The  corporation  had  no  legal 
right,  either  direct  or  remote,  that  it  should  remain  pledged 
for  the  security  of  its  debt.  A  purchase  of  that  interest  by 
Mr.  Syme  did  not  in  any  way  conflict  with  any  duty  he 
owed  the  corporation.  It  did  not  increase  its  liabilities  or 
diminish  its  assets.  We  will  dismiss  this  branch  of  the  case 
with  the  assertion  that,  so  far  as  the  purchase  by  Mr.  Syme 
of  the  shares  of  stock  and  the  interest  in  the  firm  is  con- 
cerned, the  complaint  is  barren  of  facts  showing  that  plaint- 
iff has  an  enforceable  interest  therein.  It  is  also  impossible 
to  say  with  any  certainty  whether  the  notes  purchased  at 
the  same  time  were  purchased  at  a  discount. 

The  remaining  question  involves  the  right  of  an  officer 
and  director  of  a  corporation  to  purchase  outstanding  lia- 
bilities of  the  corporation  at  a  discount  and  enforce  them  in 
full.  The  relative  duties  and  obligations  of  managers  and 
officers  of  a  corporation  to  it  and  its  stockholders  have  been 
likened  to  those  of  trustees  and  cestuia  que  trttstent^  and  have 
been  considered  and  enforced  with  varying  degrees  of  strict- 
ness by  the  courts  of  this  country.  They  are,  however,  of 
one  accord  on  the  proposition  that  a  director  of  a  stock  cor- 
poration occupies  one  of  those  fiduciary  relations  where  his 
dealings  with  the  subject  matter  of  his  trust  or  agency,  and 
with  the  beneficiary  or  party  whose  interest  is  confided  to 
his  care,  are  regarded  with  jealousy  by  the  courts.  He 
must  deal  with  the  interests  confided  to  his  care  with  con- 
scientious fairness,  and  will  not  be  permitted  to  secure  ad- 
vantages by  virtue  of  his  position  prejudicial  to  the  interests 
he  represents.  Twin-Lick  0.  Go.  v.  Marhury^  91  U.  S.  587. 
This  court  has  asserted  that  rule  in  numerous  cases,  a  few 
of  which  are  here  noted:  Cook  v,  Berlin  W,  M,  Co.  4Z 
Wis.  433;  Haywood  v.  Lincoln  Z.  Co.  64  Wis.  639;  Pitis- 
lurg  M.  Co,  v.  Spooner^  74  Wis.  307;  Ilinz  v.  Van  Diisen^ 
95  Wis.  503.    The  strictness  of  the  earlier  cases  is  somewhat 
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relaxed  in  instances  when  the  corporation  is  still  a  going 
concern,  as  will  be  noted  in  the  case  last  above  cited.  There 
the  distinction  between  the  power  of  directors  in  a  solvent 
and  insolvent  corporation  is  pointed  out  by  Mr.  Justice 
Marshall,  and  is  reasserted  in  South  Bend  C,  P.  Co,  v. 
Geoi^ge  G.  Crihh  Co.  97  Wis.  230.  See  Barth  v.  KoeUing,  99 
Wis.  243;  Slack  v.  N.  W.  Nat,  Bank,  103  Wis.  57.  The  cases 
all  agree  that  an  officer  or  director  cannot  rightfully  seek 
and  obtain  profit  at  the  expense  of  the  corporation  or  its 
stockholders,  and  is  bound  to  manage  its  business  affairs  so 
as  to  promote  the  common  interests.  The  rule  has  been 
broadly  stated  by  some  of  the  authorities  that  "a  trustee, 
executor,  or  assignee  cannot  buy  up  a  debt  or  incumbrance 
to  which  the  trust  estate  is  liable,  for  less  than  is  actually 
due  thereon,  and  make  a  profit  to  himself."  Perry,  Trusts, 
§  428.  That  is  the  doctrine  sought  to  be  invoked  in  this 
case,  as  applicable  to  a  director  regarded  as  a  trustee  of  the 
corporation.  But  the  statement,  however  correct  in  its  ap- 
plication to  specific  instances,  must  be  taken  with  the  lim- 
itations which  belong  to  it.  The  foundation  of  the  rule  is 
that  a  fiduciary  agent,  owing  a  duty  to  his  principal,  cannot 
make  a  contract  for  his  own  benefit  which  is  inconsistent 
with  that  duty.  It  is  where  there  is  a  collision  between 
trust  duty  and  personal  interest  that  the  equitable  prohibi- 
tion applies.  The  cases  usually  cited  to  support  the  doctrine 
are  where  a  trustee  buys  in  the  property  of  his  principal 
at  a  sacrifice  for  his  benefit,  when,  if  he  bought  it  at  all,  it 
was  his  duty  to  do  it  for  his  principal,  or  he  makes  a  con- 
tract in  behalf  of  his  principal  with  himself,  directly  or  in- 
directly, as  the  other  party  to  the  agreement,  or  where  by 
some  secret  arrangement  he  makes  a  profit  directly  at  the 
expense  of  his  principal.  The  following  cases  are  illustra- 
tive of  the  rule  thus  stated:  Bird  C  c&  I.  Co.  v.  Humes,  157 
Pa.  St.  278;  Koehler  v.  Black  River  Falls  L  Co.  2  Black,  715; 
Hlggins  v.  Lansmgh,  154  111.  301;  Slade  v.  Van  Vechien,  11 
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Paige,  21.  As  before  stated,  the  entire  basis  of  the  rule 
consists  in  the  collision  between  trust  duty  and  personal  in- 
terest. Can  it  be  said  that  any  such  conflict  exists  in  the 
ordinary  case  of  the  purchase  by  a  director  in  a  going  cor- 
poration of  its  outstanding  obligations?  This  is  the  test  to 
be  applied  to  the  facts  stated  in  the  complaint.  It  is  no- 
where stated  whether  the  notes  purchased  by  Syme  were 
due  or  not.  It  is  not  claimed  that  any  fund  had  been  pro- 
vided for  the  payment  of  these  obligations,  ^o  special 
liquidation  thereof  had  been  ordered  by  the  corporation. 
No  fact  or  circumstance  is  alleged  charging  him  with  a 
present  duty  to  act  for  the  corporation  which  would  make 
it  inconsistent  for  him  to  make  a  personal  purchase  of  these 
notes,  save  that  he  was  an  ofiBcer  and  director.  On  the  con- 
trary, it  is  alleged  that  the  company  was  embarrassed  and 
without  funds  to  pay  pressing  demands, —  not  that  it  was 
insolvent,  but  hard  up.  There  was  no  present  duty  resting 
upon  Syme  to  extinguish  the  notes,  so  far  as  appears  from 
the  complaint.  It  is  not  charged  that  he  neglected  any  duty 
he  owed  to  the  corporation  in  not  securing  funds  for  their 
discharge,  or  that  he  diverted  any  of  its  moneys  properly- 
applicable  thereto  to  other  purposes.  The  plaintiff's  case 
rests  upon  the  bald  proposition  that,  being  an  officer,  he 
could  not  purchase  said  notes  at  a  discount.  We  are  not 
prepared  to  accept  this  statement  in  its  entirety.  It  is  only 
in  cases  where  the  conflict  of  duty  mentioned  arises  that 
the  rule  is  received  in  its  fullest  application.  Thus,  in 
Morawetz,  Priv.  Corp.  §  521,  it  is  said:  "  So,  an  agent  of  a 
corporation  may  purchase  claims  against  the  company  at  a 
discount,  and  enforce  them  in  full,  if  he  is  not  under  obliga- 
tion to  make  the  purchase  on  behalf  of  the  corporation.'' 
The  supreme  court  of  Kansas  approved  this  statement  as 
the  law  in  a  case  where  the  treasurer  of  a  railroad  company 
purchased  its  promissory  notes  at  a  discount,  and  he  was  al- 
lowed to  enforce  them  at  their  full  face  value.    St  Louis, 
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Ft,  S,  (&  W.  R,  Co.  V.  Chmault^  36  Kan.  51.  In  Inglehart 
V.  Thousand  Island  H,  Co,  32  Hun,  377,  the  law  is  stated 
thus;  "So,  also,  a  trustee  or  director  may  with  his  own 
money  purchase  for  himself,  of  a  third  person,  a  valid  and 
subsisting  outstanding  debt  owing  by  the  company,  and 
secure  a  perfect  title  thereto.  Such  a  transaction  is  not 
even  the  ground  for  entertaining  the  suspicion  that  it  is  in 
violation  of  any  duty  which  he  owes  the  corporation,  and 
there  is  no  presumption  of  law  against  its  fairness.  .  .  . 
The  other  question  to  be  considered  in  this  connection  is, 
Will  the  trustee  or  director  be  permitted  to  enforce  a  col- 
lection of  the  debt  thus  acquired  for  its  entire  amount,  or 
shall  he  be  limited  to  the  sum  which  he  actually  paid  for 
the  debt  or  obligation?  I  am  unable  to  discover  any  good 
reason  why  he  should  not  be  permitted  to  enforce  payment 
for  the  full  amount,  nor  can  I  find  any  decision  limiting  the 
trustee  to  the  sum  actually  paid."  See  S,  C  109  N.  Y.  454. 
In  Bradly  v.  Marine  &  It.  P.  M.  <&  M.  Co.  3  Hughes,  26, 
the  syllabus  reads  as  follows:  "The  president  of  a  corpora- 
tion may  with  his  own  means  (the  company  being  embar- 
rassed and  without  funds  to  do  so)  purchase  the  past-due, 
outstanding  bonds  of  the  corporation,  and  hold  the  same  as 
against  the  company."  Perhaps  the  best-considered  and 
most  elaborate  discussion  of  the  question  under  considera- 
tion is  found  in  Seymour  v.  Spring  Forest  C.  Asso.  144  N.  Y. 
333,  to  which  reference  is  made  as  supporting  the  conclusion 
here  reached. 

But  w^e  need  not  prolong  the  discussion.  As  we  construe 
the  complaint,  it  fails  to  show  any  breach  of  duty  on  the 
part  of  Mr.  Syme  for  which  he  could  be  held  liable  in  this 
action.  But,  should  it  be  deemed  otherwise,  still  we  cannot 
see  how  this  action  can  be  maintained,  if,  as  we  have  seen, 
plainti£F  is  not  entitled  to  the  collaterals  mentioned.  The 
notes  given  to  Syme  in  renewal  of  the  ones  purchased  are 
yet  held  by  his  heirs.     In  an  action  to  enforce  them,  plaint- 
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iflf  would  have  a  complete  remedy  for  its  grievances,  if  they 
were  real,  in  defense  of  a  recovery  thereon.  So  far  as  ap- 
pears by  the  complaint,  the  plaintiff  has  never  been  called 
upon  to  pay  a  cent  on  these  notes,  either  interest  or  princi- 
pal. Under  the  circumstances  stated,  the  necessity  of  ap- 
plying to  a  court  of  equity  for  relief  is  not  apparent.  See 
Matteaon  v.  Ell^worih^  28  Wis.  254;  MiUer  v.  Eovsey  8  Minn. 
124. 

Another  objection  of  some  importance  is  urged.  It  is 
nowhere  alleged  when  the  corporation  discovered  the  al- 
leged shortcomings  of  Syme.  Considerable  time  has  elapsed 
since  the  alleged  transactions  took  place,  and  since  Syme's 
death.  If  tbey  were  voidable  at  the  election  of  the  corpo- 
ration, the  rule  is  that  prompt  action  must  be  taken  upon 
sufficient  knowledge  of  the  facts.  Seymour  v.  Spring  Forest 
C.  Asso.  144  N.  Y.  333.  Delay  must  be  excused  when  there 
is  an  appeal  to  equity. 

What  has  been  said  renders  it  unnecessary  to  consider  the 
question  whether  plaintiflPs  claim  would  be  barred  by  fail- 
ure to  present  a  claim  against  the  estate  of  Syme  in  the 
county  court. 

By  the  Court —  The  order  of  the  circuit  court  sustaining 
the  demurrer  is  affirmed. 

Marshall,  J.,  dissents. 
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<l-8)  Judgment:  Failure  to  dispose  of  entire  controversy:  Signature 
by  derk:  Appeal:  Demurrer  sustained  on  inconsistent  grounds. 
(4)  School  districts:  Illegal  purchase  of  site:  Taxpayers^  custion: 
Pleading:  Joinder  of  causes  of  cu:tion:  Bemedy  at  law:  Demand, 
when  necessary, 

1.  A  judgment  in  favor  of  two  defendants  whose  separate  demurrer  to 

the  complaint  had  been  sustained,  which  leaves  undetermined  the 
rights  of  the  plaintiff  as  against  other  defendantSi  is  error  and 
prejudicial  to  the  plaintiff  Under  the  Code  there  can  be  but  a 
single  final  judgment,  except  as  a  contrary  practice  is  expressly 
authorized  by  sec.  2888,  Stats.  1898,  providing  that  the  court  may 
render  a  separate  judgment  against  one  or  more  of  several  defend- 
ants whenever  a  several  judgment  may  be  proper. 

2,  The  signature  of  the  clerk  to  a  judgment  '*  by  the  court "  is  merely 

his  certificate  that  it  was  entered  by  the  court  An  appeal  there- 
from is  therefore  not  an  appeal  from  the  action  of  the  clerk. 

8.  Where  the  trial  court  sustains  a  demurrer  on  two  inconsistent 
grounds  its  action  in  the  premises  must  stand  if  the  pleading  is 
vulnerable  to  either  objection. 

4,  In  an  action  brought  by  taxpayers  against  a  school  district  and 
others,  the  complaint  alleged  that  the  school  board  had,  for  a  valu- 
able consideration,  unlawfully  and  with  a  fraudulent  purpose  en- 
tertained by  both  the  board  and  other  defendants,  purchased  from 
the  latter  certain  land  for  a  school-house  site;  and  a  part  of  the 
relief  demanded  was  a  rescission  of  the  purchase  and  the  return  to 
the  school  district  treasury  of  the  consideration  paid  therefor.  Held: 

(1)  The  assertion  of  a  valuable  consideration  was  a  sufilcient  alle- 
gation that  moneys  of  the  district  had  passed  to  the  vendors  in 
pursuance  of  the  unlawful  and  fraudident  purpose  entertained  by 
them. 

(2)  The  facts  stated  would  warrant  equitable  relief  against  said 
vendors,  especially  in  view  of  the  adverse  attitude  of  the  school 
board,  which  renders  necessary  a  suit  in  equity  by  taxpayers^  in- 
stead of  a  direct  action  at  law  by  the  district  to  recover  the  money 
paid. 
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(3)  There  was  no  misjoinder  of  causes  of  action,  although  a  con- 
tract between  the  board  and  another  defendant  for  the  erection 
of  a  school-house  on  said  site  was  alleged,  and  an  injunction  re- 
straining all  further  proceedings  was  prayed  for. 

(4)  The  fact  that  all  the  officers  of  the  district  were  participants 
in  the  wrong  complained  of,  rendered  unnecessary  any  prior  de- 
mand upon  the  district  to  proceed  for  the  relief  sought 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Reversed. 

This  action  was  brought  by  the  plaintiffs,  as  taxpayers,  on 
behalf  of  themselves  and  others,  against  School  District 
No.  6  of  the  Town  of  St.  Joseph,  in  St.  Croix  county,  the 
individual  members  of  the  town  board  as  such,  and  against 
Peter  Kircher,  Michael  Dahlke^  and  Mary  Dahlke.  The 
complaint  alleged  that  on  January  3d  the  district  meeting 
designated  a  site  for  a  school-house  at  the  center  of  sec- 
tion 6,  and  authorized  the  purchase  of  the  land  and  build- 
ing a  school-house  there;  that,  in  defiance  of  this  instruc- 
tion, the  defendants  Michael  Dahlke  and  Mary  Dahlke  with 
full  knowledge  unlawfully  sold  to  the  board,  for  a  valuable 
consideration,  a  parcel  of  land  in  section  5,  about  half  a 
mile  distant,  for  the  purpose  of  defrauding  the  taxpayers 
of  the  district  and  defeating  the  will  of  the  legal  voters ; 
that  the  district  board  had  entered  into  contract  with  the 
defendant  Kircher  for  the  building  of  a  school-house  on 
such  unlawful  site,  and  that  he  was  proceeding  thereto. 
The  relief  demanded  was  the  enjoining  of  all  further  pro- 
ceedings, and  the  rescinding  and  cancellation  of  the  pur- 
chase from  the  DaJilkeSy  and  return  to  the  district  of  the 
consideration  paid  therefor.  MicJiael  Dahlke  was  one  of 
the  district  board,  to  wit,  the  treasurer,  and  was  joined  as 
defendant  in  that  capacity  as  well  as  personally. 

The  district  and  the  district  board  answered,  the  defend- 
ant Kircher  defaulted,  and  Michael  and  Mary  Dahlke^  in 
their  personal  capacity,  demurred  on  the  ground  that  the 
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complaint  fails  to  state  a  cause  of  action,  and  for  misjoinder 
of  causes  of  action.  Their  demurrer  was  sustained  on  June 
26,  1900.  On  October  2,  1900,  judgment  was  entered  upon 
stipulation  against  the  defendant  school  district  and  in  favor 
of  the  plaintiffs  for  costs.  On  October  20;  1900,  the  defend- 
ants Michad  and  Mary  Dahlke  moved  for  judgment  in  their 
favor  on  notice  and  application  showing  that  no  amendment 
of  the  complaint  had  been  made,  and  accordingly  judgment 
was  entered  in  favor  of  such  defendants  and  against  the 
plaintiffs  for  $37  costs,  but  making  no  reference  to  any  of 
the  other  defendants,  to  wit,  the  three  members  of  the  school 
board  and  the  defendant  Kircher.  From  that  judgment 
the  plaintiffs  appeal. 

A.  J.  Kinney^  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Baker  <&  Uaven, 
and  oral  argument  by  Spencer  Haven. 

Dodge,  J.  Two  grounds  of  error  are  assigned  on  this  ap- 
peal: (1)  that  the  judgment  is  irregular  and  erroneous|,  in 
that  it  does  not  dispose  of  the  whole  action;  (2)  that  the 
demurrer  was  erroneously  sustained. 

1.  The  judgment  appealed  from  cannot  be  sustained  upon 
any  theory.  It  adjudicates  only  with  reference  to  the  two 
defendants  Michael  and  Mary  Dahlke  in  their  individual 
capacity,  and  leaves  unadjudicated  the  controversy  between 
the  plaintiffs  and  all  of  the  other  defendants  except  the 
school  district,  against  which  separate  judgment  had  already 
been  rendered.  It  matters  not  whether  the  previous  judg- 
ment in  favor  of  the  plaintiffs  and  against  the  defendant 
school  district  was  proper  or  improper,  the  fact  still  remains 
that  there  are  numerous  other  defendants  whose  rights 
must  be  disposed  of  in  order  to  finally  determine  this  ac- 
tion. The  practice  under  our  Code  contemplates  and  per- 
mits but  a  single  judgment  in  an  action.  Trustees  of  Si, 
Clara  F.  Academy  v.  Delaware  Ins.  Co,  93  Wis.  57;  Hyde  v. 
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German  Nat.  Bank,  96  Wis.  406;  AUen  v.  Bolerg^  108  Wis. 
282.  This  rale  is  general  and  nniversal,  except  as  contrary 
practice  is  expf^ssly  authorized  by  sec.  2883,  Stats.  1898. 
That  statute  permits  no  separate  judgment  in  favor  of  indi- 
vidual defendants.  It  provides:  "In  an  action  against  sev- 
eral defendants  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others  whenever  a  several  judgment 
may  be  proper."  The  judgment  appealed  from  is  not 
against^  but  in  favor  of,  certain  defendants,  and  therefore 
does  not  come  within  the  statutory  permission  to  vary  from 
the  general  rule  above  stated.  Ko  judgment  awarding 
these  defendants  the  relief  which  this  accords  could  prop^ 
erly  have  been  entered  until  the  rights  as  between  plaintiffs 
and  all  the  other  defendants  had  been  ascertained,  so  that 
a  single  judgment  could  have  passed  thereon  and  finally 
determined  the  action. 

This  error  is  not,  as  respondent  urges,  without  prejudice 
to  the  plaintiffs,,  for  it  leaves  the  case  in  a  situation  where 
their  further  procedure  is  certainly  embarrassed,  if  not  ob- 
structed. There  being  no  power  or  authority  in  the  court 
to  render  more  than  one  judgment,  save  as  permitted  by  the 
statutes  above  mentioned,  it  is  difficult  to  see  how  the  plaint- 
iffs could  proceed  to  secure  an  adjudication  upon  their  claims 
against  the  other  defendants  without  first  eliminating  this 
judgment  from  the  record,  either  by  application  to  the  trial 
court  or  by  appeal. 

Neither  is  there  force  to  the  respondents'  contention  that 
this  is  an  appeal  from  the  action  of  the  clerk.  The  judg- 
ment appearing  in  the  record  is  "  by  the  court."  Its  signa- 
ture by  the  clerk  is  merely  his  certificate  that  by  the  court 
it  was  entered.  Ostensibly,  it  is  a  final  adjudication  by  the 
court,  and  must  be  recognized  as  such  wherever  presented. 

2.  The  question  of  the  sufficiency  of  the  complaint  is  raised, 
and  we  have  deemed  it  best  to  express  an  opinion  thereon, 
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althoagh  apparently  the  whole  object  of  this  litigation  has 
ceased,  so  that  courts  ought  not  to  be  burdened  further  with 
it.  In  this  connection  we  would  suggest  to  the  trial  court 
that,  if  the  litigation  be  further  persisted  in  unnecessarily 
by  either  party,  disapproval  thereof  might  be  evinced  in  the 
exercise  of  the  trial  court's  statutory  discretion  over  the 
allowance  of  costs. 

The  grounds  of  demurrer  are  that  the  plaintiffs  fail  to 
state  a  cause  of  action  as  against  these  two  defendants,  and 
that  there  is  a  misjoinder  of  causes  of  action.  The  court 
below  sustained  the  demurrer  on  both  grounds,  wherein,  as 
appellants'  attorney  points  out,  there  is  a  very  obvious  in- 
consistency. If  no  cause  of  action  is  stated  as  against  these 
defendants,  it  is  difficult  to  perceive  how  the  attempt  to  do 
so  can  have  constituted  a  misjoinder  of  causes  of  action. 
However  that  may  be,  doubtless  the  order  sustaining  the 
demurrer  must  stand,  if  the  complaint  is  vulnerable  to  either 
objection. 

The  cause  of  action  presented  by  the  complaint  in  this 
suit  is  an  equitable  one  to  prevent  the  unlawful  acquisition 
of  site  and  erection  of  school-house  at  a  place  not  author- 
ized by  the  electors  of  the  school  district,  and  in  order  to 
accomplish  that  purpose,  and  to  prevent  depletion  of  the 
fund  appropriated  by  those  electors  for  a  school-house  site 
and  building  elsewhere,  to  undo  any  unlawful  act  or  acts 
performed  in  the  course  of  that  unlawful  purpose.  It  is  al- 
leged that  in  the  course  of  that  unlawful  scheme  the  school 
board  have  unlawfully,  and  with  a  fraudulent  purpose,  en- 
tertained both  by  them  and  by  these  respondents,  purchased 
from  the  latter  certain  real  estate  for  a  valuable  considera- 
tion, and  a  part  of  the  relief  demanded  is  the  rescission  of 
that  conveyance,  and  the  return  to  the  school  district  treas- 
ury of  the  valuable  consideration  so  paid.  Under  the  lib- 
eral rules  of  construction  accorded  pleadings  upon  demurrer 
thereto,  the  assertion  of  a  valuable  consideration  we  deem 
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a  sufficient  allegation  that  moneys  of  the  district  have  passed 
to  the  respondents  in  parsuance  of  the-  unlawful  and  fraud* 
ulent  purpose  entertained  by  them.  If  uncertain,  the  rem- 
edy Avas  by  motion  to  make  more  definite;  not  by  demurrer. 
Thus  construed,  the  complaint  states  facts  warranting  some 
part,  at  least,  of  the  equitable  relief  demanded  against  these 
respondents,  and  that  relief  is  an  entirely  natural  incident 
to  the  general  purpose  of  the  action  as  above  outlined,  even 
though  it  might  have  been  possible  for  the  district,  by  a  di- 
rect suit  at  law,  to  recover  back  any  consideration  unlaw- 
fully paid,  especially  so  where,  as  here,  the  suit  is  necessa- 
rily brought  in  equity  by  a  taxpayer  by  reason  of  the  adverse 
attitude  of  all  of  the  district  officers.  WiUa/rd  v.  Cormtock^  58 
Wis.  565 ;  Land,  L.  <&  Z.  Co.  v.  Mclniyre,  100  Wis.  245 ; 
Webster  v.  Douglas  Co.  102  Wis.  181,  189;  Douglas  Co.  v. 
WaZbridge,  38  Wis.  179;  Zinc  Carbonate  Co.  v.  First  Nat. 
Bank,  103  Wis.  125,  139. 

The  last  consideration  also  disposes  of  respondents'  con- 
tention that  the  complaint  fails  to  allege  any  demand  upon 
the  district  to  proceed  for  the  relief  sought.  The  fact  is 
alleged  that  all  of  the  district  officers  are  participant  in  the 
wrong  complained  of,  from  which  the  futility  of  any  demand 
must  be  apparent.  Dmid  v.  W.,P.  cfe  S.  li.  Co.  65  Wis.  108; 
Cunningham  v.  Wechselberg,  105  Wis.  359,  361. 

We  conclude,  therefore,  that  the  complaint  states  a  single 
oause  of  action  in  equity,  of  which  the  rescission  of  the  pur- 
chase of  an  unlawful  site  from  the  respondents  and  recoveny 
back  of  the  consideration  paid  therefor  is  a  proper  part, 
and  that  the  respondents'  demurrer  should  have  been  over- 
ruled. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 
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'^^  Temple,  Eespondent,  vs.  The  Niagaba  Fikb  Iksusanob 

CoMPAiirr,  Appellant. 

February  8  —  February  £6, 190  L 

Fire  insurance:  Standard  poliey:  Option  to  rebuild:  Valued  poiiey 

clause, 

1.  The  standard  policy  of  fire  insurance  is  a  statutory  law  as  well  as  a 

contract  and  should  be  treated  and  construed  accordingly. 

2.  The  standard  fire  insurance  policy  provides  (sea  1041-44,  Stats.  1898) 

that  the  liability  of  an  insurance  company  thereunder  shall  be 
limited  to  tbe  actual  cash  value  of  the  property  at  the  time  any 
loss  or  damage  occurs,  except  when  otherwise  provided  by  statute; 
that  such  liability  shall  not  exceed  the  cost  of  repairing  or  replac- 
ing the  property;  and  that  it  shall  be  optional  with  the  insurer  to 
repair,  rebuild,  or  replace  the  property  within  a  reasonable  time  by 
giving  notice  to  that  effect  Held,  that  tbe  insurer  has  an  option 
to  rebuild  a  building  which  has  been  wholly  destroyed,  notwith- 
standing the  provision  of  sec.  1043  that  the  amount  written  in  a 
policy  upon  real  property  which  has  been  wholly  destroyed  must 
be  taken  conclusively  to  be  the  true  value  of  the  property  when 
insured  and  the  true  amount  of  loss  and  the  measure  of  damages 
when  destroyed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county :  E.  W.  Helms,  Circuit  Judge.    Meveraed. 

For  the  appellant  there  was  a  brief  signed  by  W  D.  Van 
Dyhe^  of  counsel,  and  oral  argument  by  Mr.  Van  Dyke  and 
Mr.  F.  V.  Brown. 

For  the  respondent  there  was  a  brief  by  E.  B.  <&  R.  E. 
Bundy^  and  oral  argument  by  li.  E.  Bundy. 

Cassodat,  C.  J.  It  appears  from  the  record,  and  is  undis- 
puted, that  prior  to  January  15,  1900,  the  plaintiff  was  the 
owner  of  a  two-story  frame  hotel  building  situated  in  the 
village  of  Knapp,  and  had  procured  thereon,  and  then  held, 
seven  policies  of  insurance,  each  insuring  him  against  all 
direct  loss  or  damage  by  fire  to  said  building,  to  the  amount 
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stated  in  such  policies,  respectively,  issued  by  the  several 
defendants  herein,  together  aggregating  the  sum  of  $6,000, 
which  policies  were  each  and  all  in  the  form  of  the  Wiscon- 
sin standard  fire  insurance  policy,  as  established  by  sees. 
1941-43  to  1941-62,  Stats.  1898;  that  January  15,  1900,  the 
hotel  building  described,  of  the  plaintiff,  was  wholly  de- 
stroyed by  fire;  that  on  or  about  February  14, 1900,  the 
plaintiff  served  due  proofs  of  such  loss  upon  each  of  such 
insurance  companies;  that  on  or  about  March  9, 1900,  no- 
tice in  writing  was  served  on  the  plaintiff  for  and  in  behalf 
of  each  and  all  of  such  insurance  companies,  wherein  and 
whereby  they  each  and  all  elected,  in  effect,  to  rebuild  said 
hotel  pursuant  to  the  terms  of  their  respective  policies  with- 
out any  unreasonable  delay,  and  thereby  notified  and  re- 
quired the  plaintiff  to  furnish  the  com  panics  or  their  adjuster 
with  verified  plans  and  specifications  for  such  rebuilding,  as 
requested  in  a  former  letter,  and  that  any  delay  in  furnish- 
ing the  same  would  necessarily  result  in  delaying  such  re- 
building; that  on  or  about  March  27, 1900,  the  plaintiff 
replied  in  writing  to  such  notice,  to  the  effect  that  he  did 
not  wish  the  companies  to  rebuild  the  building,  that  he 
would  not  accept  any  building  which  might  be  built  by  such 
companies  in  satisfaction  of  such  loss,  that  such  build- 
ing was  wholly  destroyed,  and  that  he  was  entitled  to  the 
amount  of  his  written  insurance,  and  would  insist  on  the 
payment  of  the  same;  that  on  or  about  April  11,  1900, 
the  adjuster  in  behalf  of  each  and  all  of  such  insurance  com- 
panies again  notified  the  plaintiff  that  the  plans  caUed  for 
by  such  companies  February  26, 1900,  and  again  March  9, 
1900,  had  not  been  received,  that  such  companies  were  wait- 
ing for  the  plaintiff  to  furnish  such  plans  and  specifications 
in  order  that  the  hotel  might  be  rebuilt  and  completed  in 
the  same  manner  as  it  was  at  the  time  of  the  fire,  January  15, 
1900,  and  that,  if  he  failed  to  furnish  such  plans  and  specifi- 
cations within  a  reasonable  time  from  that  date,  the  insur- 
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ance  companies  would  proceed  to  rebaild  his  hotel  from  the 
best  information  obtainable  with  reference  to  the  plans  of 
the  same,  and  the  quality  and  variety  of  the  various  kinds 
of  material  contained  in  the  building  at  the  time  of  the  fire; 
that  on  or  about  April  16,  1900,  the  plaintiff  replied  to  the 
effect  that,  in  order  to  avoid  any  technical  want  of  perform- 
ance of  the  contract  on  his  part,  he  had  determined  to  fur- 
nish the  plans  and  specifications  thereunto  attached,  but  did 
not  furnish  them  for  the  purpose  of  having  the  companies 
rebuild  his  hotel;  that  he  thereby  notified  the  companies 
that  he  did  not  consent  to  their  rebuilding  the  same  on  his 
premises,  that  he  would  not  accept  any  building  placed 
thereon  in  satisfaction  of  the  loss  in  whole  or  in  part,  that 
the  building  was  totally  destroyed,  and  that  he  claimed  the 
full  amount  of  the  insurance,  $6,000,  in  cash,  and  would  in- 
sist upon  its  payment. 

On  or  about  April  24, 1900,  the  plaintiff,  in  pursuance  of 
sec.  2609a,  Stats.  1898,  commenced  this  action  against  each 
and  all  of  such  companies  and  upon  each  and  all  of  such 
policies,  and  demanded  judgment  against  each  company  for 
the  amount  of  the  policy  issued  by  it,  and  interest  thereon. 
Each  of  said  seven  defendants  answered,  setting  up  such 
standard  policy,  and  the  election  of  all  the  defendants  to 
rebuild,  as  stated,  and  the  fact  that  they  had  within  a  rea- 
sonable time  entered  upon  the  rebuilding  of  such  hotel,  and 
were  then  engaged  in  such  rebuilding  under^the  clause  of 
the  policy  authorizing  them  to  so  rebuild,  and  that  the  same 
was  being  done  according  to  the  plans  and  specifications 
so  furnished  by  the  plaintiff. 

The  cause  so  at  issue  having  been  tried,  and  at  the  close 
of  the  testimony,  the  jur}^  by  direction  of  the  court,  returned 
a  verdict  to  the  effect  that  they  found  for  the  plaintiff 
and  against  the  defendants,  respectively,  for  the  following 
amounts,  to  wit,  against  the  appellant,  TJie  Niagara  Fire 
Insurance  Company^  $1,025 ;  The  Hanover  Insurance  Com- 
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pany,  $1,025;  The  Manhattan  Fire  Insurance  Company, 
$512.50;  The  Boston  Insurance  Company,  $512.50;  The  Mil- 
waukee Mechanics'  Insurance  Company,  $1,025 ;  The  Provi- 
dence-Washington Insurance  Company,  $1,025;  The  North 
British  &  Mercantile  Insurance  Company,  $1,025.  From 
the  judgment  entered  upon  that  verdict  accordingly,  the 
defendant  The  Niagara  Fire  Insurance  Company  brings 
this  appeal. 

Counsel  for  the  plaintiff  contends,  and  the  trial  court  ob- 
viously^  held,  that  the  defendants  had  no  optional  right,  under 
the  standard  policies  in  question,  to  rebuild  the  hotel.  Sees. 
1941-43  to  1941-62,  Stats.  1898.  This  is  put  upon  the  ground 
that  another  section  of  the  statute,  which  has  been  in  force 
for  many  years,  requires  that "  the  amount  of  the  insurance 
written  in "  a  policy  upon  real  property  which  had  been 
"  wholly  destroyed  *'.  shall  "  be  taken  conclusively  to  be 
the  true  value  of  the  property  when  insured,  and  the  true 
amount  of  loss  and  the  measure  of  damages  when  destroyed." 
Sec.  1943,  Stats.  1898.  It  is  conceded  that  the  hotel  in  ques- 
tion was  wholly  destroyed.  Under  such  statute 'this  court 
has  frequently  held  that  the  amount  written  in  such  a  policy 
must,  in  the  language  of  the  statute, "  be  taken  conclusively 
to  be  the  true  value  of  the  property,"  and  for  the  amount  of 
the  loss  and  the  measure  of  damages,  as  therein  stated,  any 
provision  of  a  written  contract  to  the  contrary  notwith- 
standing. ReiUy  v.  Franklin  Ins.  Co.  43  Wis.  449;  Thomp- 
son V.  Citizens*  Ins.  Co.  45  Wis.  388 ;  Seyh  v.  Milhrs'^  Nat. 
Ins.  Co.  74  Wis.  67.  The  same  rule  applies  where  there  are 
several  policies  in  different  companies  upon  the  real  estate 
so  destroyed.  Oshkosh  G.  L.  Co.  v.  Oermania  F.  Ins.  Co.  71 
Wis.  454.  No  one  is  here  contending  that  the  aggregate 
amount  of  insurance  written  in  the  seven  policies,  amount- 
ing to  $6,000,  is  not  to  "  be  taken  conclusively"  as  the  true 
value  of  the  property  destroyed.  The  contention  on  the 
part  of  the  plaintiff  is  that  the  standard  policy  is  a  mere 
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contract,  and  that,  in  so  far  as  it  purports  to  give  the  com- 
panies the  optional  right  to  rebuild,  it  is,  under  the  adjudi- 
cations cited,  in  conflict  with  sec.  1943,  St^ts.  1898,  and 
hence  void.  The  difficulty  with  this  contention  is  that,  al- 
though in  the  form  of  a  contract,  yet  each  of  the  seven 
policies  is  in  the  terms  expressly  prescribed  by  the  statutes. 
Sees.  1941-43  to  1941-62.  It  is  the  only  form  of  policy  which 
either  of  the  defendants  had  the  right  to  issue  upon  the 
property  in  question,  and  the  only  contract  for  such  insur- 
ance which  the  parties  had  the  power  to  make.  Sec.  1941-64. 
The  clause  in  the  policy  giving  the  defendants  the  optional 
right  to  rebuild  was  not  made  a  part  of  the  policy  merely 
by  virtue  of  the  agreement  of  the  parties,  but  also  by  the 
express  command  of  the  statute.  Hamilton  v.  Royal  Ins, 
Co,  156  N.  Y.  336.  This  court  has  repeatedly  treated  and 
construed  the  standard  policy  as  a  statutory  law  as  well  as 
a  contract.  Bourgeois  v.  N.  W.  Nat.  Ins,  Co,  86  Wis.  606, 
610;  Straker  v,  Phenix  Iiis,  Co,  101  Wis.  419;  IlohkirJc  v. 
PhcBTiix  Ins,  Co.  102  Wis.  16.  And  Vorovs  v.  Phenix  Ins. 
Co.  102  Wis.  80,  cited  by  counsel,  is  not  in  conflict  with 
what  has  been  stated.  Being  a  law  as  well  as  a  contract, 
its  provisions  were  all  binding  upon  the  parties.  One  pro- 
vision of  the  standard  policy  limits  the  liability  of  an  insur- 
ance company  to  "the  actual  cash  value  of  the  property  at 
the  time  any  loss  or  damage  accrues,"  "  except  when  othei*- 
wise  provided  by  statute; "  and  then  provides  that  such  lia- 
bility shall  "  in  no  event  exceed  what  it  would  then  cost 
the  insured  to  repair  or  replace  the  same  with  material  of  the 
like  kind  and  quality."  Sec.  1941-44,  Stats.  1898.  That  is 
followed  by  the  provision  giving  the  optional  right  to  re- 
build, which  declares  that  "It  shall  be  optional,  however, 
with  this  company  to  take  all  or  any  part  of  the  articles  at 
such  ascertained  or  appraised  value,  and  also  to  repair,  re- 
build, or  replace  the  property  lost  or  damaged  with  other 
of  like  kind  and  quality,  within  a  reasonable  time,  on  giving 
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notice  within  thirty  days  after  the  receipt  of  the  proof  herein 
required  of  its  intention  to  do  so;  bnt  there  can  be  no  aban- 
donment to  this  company  of  the  property  described."  Sec. 
1941-44.  Sec.  1943,  as  to  the  conclusiveness  of  the  value  of 
the  property  destroyed  and  the  amount  of  loss  and  damage, 
must  be  construed  in  connection  with  these  provisions  of  the 
statute,  and,  when  so  construed,  there  is  no  necessary  con- 
flict. It  follows  from  what  has  been  said  that  the  several 
defendants,  by  electing  to  rebuild  as  stated,  had  the  right 
to  rebuild  the  hotel  in  accordance  with  the  plans  and  speci- 
fications furnished  by  the  plaintiff.  It  appears  from  the  un- 
contradicted evidence  that  the  defendants,  and  each  of  them, 
within  a  reasonable  time,  did  rebuild  and  reconstruct  such 
building  in  full  in  accordance  with  the  plans  and  specifica- 
tions thereof  so  furnished  by  the  plaintiff,  and  that  the  build- 
ing was  fully  completed  by  the  defendants  on  or  about 
August  25, 1900,  and  that  the  same  was  within  a  reasonable 
time.  A  verdict  should  have  been  directed  in  favor  of  the 
defendant. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

A  motion  for  a  rehearing  was,  on  April  30, 1901,  held  to 
have  been  waived  by  failure  to  serve  and  submit  the  argu- 
ments within  the  time  required  by  Eule  XX  of  this  court. 


CoLBURN,  Appellant,  vs.  Chicago,  St.  Paul,  Minneapolis   109       877 
&  Omaha  Railway  Company,  Respondent.  V-^      *^^^ 

February  8 — February  SG,  1901. 

Practiee:  Objections  to  evidence:  Purpose:  Duty  of  court  to  indicate 
reason  for  ruiing:  Contracts:  Breach:  Damages:  Evidence, 

1.  The  purpose  of  objections  to  questidns  on  the  examination  of  a  wit- 
ness is  not  solely  to  enable  the  objecting  party  to  insist  on  error  in 
the  appellate  court,  but  is  in  part  to  enable  the  counsel  who  is  con- 
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ducting  the  ezamiDation  to  avoid  error  and  more  effectually  prove 
his  case  or  defense. 

2.  Where  counsel  on  either  side  is  unable  to  oomprehend  the  reason  for 
excluding  evidence,  and  in  good  faith  appeals  to  the  court  to  indi- 
cate specifically  such  reason  in  order  that  he  may  frame  his  ques- 
tions in  such  a  manner  as  to  meet  such  ruling;  it  becomes  the  duty 
of  the  court  to  do  sa 

8.  In  an  action  to  recover  for  a  failure  to  leave  the  surface  of  a  tract 
of  land  in  a  reasonably  smooth  condition  in  accordance  with  a 
contract  by  which  defendant  was  given  the  right  to  remove  dirt 
therefrom,  evidence  tending  to  prove  the  cost  of  removing  an  em- 
bankment thereon  and  filling  holes  and  depressions  therein,  and 
putting  the  surface  in  a  smooth  condition,  is  held  to  have  been  im* 
properly  excluded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county :  E.  W.  Helms,  Circuit  Judge.    Heversed. 

For  the  appellant  there  were  briefs  by  E.  B.  ds  H.  jE 
Bundy^  and  oral  argument  by  7?.  E.  Bundy. 

For  the  respondent  there  was  a  brief  by  H.  L.  Humphrey 
and  Pierce  Butler^  attorneys,  and  Thomas  WUsoiij  of  counsel^ 
and  oral  argument  by  Mr.  Butler. 

Cassoday,  C.  J.  This  is  an  action  for  damages  for  the 
breach  of  a  written  contract  under  seal,  executed  and 
acknowledged  by  the  plaintiff  and  the  defendant,  and  duly 
Avitnessed  March  14, 1899,  wherein  and  whereby  the  plaint- 
iff, in  consideration  of  $250,  to  him  in  hand  paid,  granted^ 
licensed,  and  permitted  the  defendant,  its  agents,  contract- 
ors, and  employees,  to  enter  upon  the  S.  W.  ^  of  the  N.  E.  i 
of  section  31,  township  29  N.,  of  range  14  W.,  in  Dunn 
county,  and  excavate  and  remove  therefrom  all  the  earth 
and  material  from  a  strip  of  land  250  feet  in  width  and 
1,000  feet  in  length  adjoining  the  right  of  way  of  the  de- 
fendant on  the  north,  and  extending  east  1,000  feet  from  the 
west  line  of  the  forty-acre  tract,  described ;  and  it  was  there- 
in mutually  understood  that  the  plaintiff  only  granted  to  the 
defendant  the  right  to  remove  earth  from  the  strip  of  land 
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described,  and  that  snch  excavation  should  not  be  made 
below  the  level  of  ten  feet  below  the  railway  track,  and  that 
the  surface  should  be  left  in  a  reasonably  smooth  condition. 

The  complaint,  among  other  things,  alleges  that  the  plaint- 
iff had  performed  each  and  every  condition  on  his  part 
agreed  to  be  performed  by  such  written  contract;  that  the 
defendant  under  and  by  virtue  thereof  entered  upon  the 
land,  and  excavated  and  removed  dirt  therefrom ;  that  the  new 
line  of  railway  referred  to  had  been  completed,  and  the  de- 
fendant had  ceased  to  excavate  from  such  land,  and  had 
stopped  all  work  thereon  and  had  removed  therefrom ;  that 
the  defendant  had  failed  and  neglected  to  perform  the  terms 
and  conditions  of  the  contract  on  its  part  to  be  performed, 
in  this:  that  it  had  failed  and  neglected  to  leave  the  surface 
of  the  land  where  it  had  been  so  excavated  in  a  reasonably 
smooth  condition,  but,  on  the  contrary,  left  the  surface  in  a 
very  rough,  uneven,  and  unsightly  condition,  and  thereby 
greatly  injured  the  land  and  the  farm  of  the  plaintiff  ad- 
joining the  land  and  of  which  such  land  was  a  part;  and 
claimed  damages  in  the  sum  of  $300. 

The  defendant  answered,  by  way  of  admissions,  denials, 
and  counter  allegations,  to  the  effect  that  it  had  excavated 
and  removed,  from  the  land  therein  described,  certain  earth 
and  material  for  the  construction  and  improvement  of  its 
railroad ;  that  the  work  referred  to  in  the  contract  had  been 
completed ;  that  it  had  ceased  to  excavate  from  the  land, 
and  had  stopped  all  work  thereon ;  that  it  had  left  the  sur- 
face of  the  land  where  it  so  excavated  in  a  reasonably  smooth 
condition. 

At  the  close  of  the  testimony,  the  jury,  by  direction  of 
the  court,  returned  a  verdict  in  favor  of  the  defendant. 
From  a  judgment  entered  thereon,  the  plaintiff  brings  this 
appeal. 

The  contract  gave  the  defendant  the  right  to  "  excavate 
and  remove  therefrom  all  the  earth  and  material  from  "  the 
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strip  of  land  described,  being  1,000  feet  in  length,  east  and 
west,  and  adjoining  the  defendant's  right  of  way  on  the 
north,  and  being  250  feet  in  width,  and  the  defendant 
therein  agreed  that  such  excavation  should  not  extend  more 
than  ten  feet  below  the  defendant's  railway  track,  and  that 
the  surface  should  "  be  left  in  a  reasonably  smooth  condi- 
tion." It  stands  confessed  that  the  surface  was  not  left  in 
a  reasonably  smooth  condition.  On  the  contrary,  it  is  ad- 
mitted that  a  heavy  and  abrupt  ridge  ran  along  near  the 
south  side  of  the  strip  of  land  described,  sloping  more  or 
less  towards  the  north,  and  then  rising  more  or  less  ab- 
ruptly, and  in  some  places  nearly,  if  not  quite,  perpendicu- 
larly. Thus,  it  is  in  evidence  that,  at  a  cross  section  740  feet 
from  the  west  end  of  the  strip,  the  bank  rose  abruptly  from 
the  comparative  level  to  the  height  of  twenty-one  and  one- 
half  feet,  and  then  sloped  downward  to^vards  the  north  to 
ten  feet  and  four  inches  above  such  level,  and  then  rose  al- 
most perpendicularly  to  the  height  of  forty-one  feet  and  ten 
inches  above  such  level.  At  another  cross  section  440  feet 
from  the  west  end,  the  bank  rose  abruptly,  and  almost  per- 
pendicularly, from  the  comparative  level  to  the  height  of 
sixteen  and  one-half  feet,  and  then  continued  to  rise  quite 
sharply  to  the  height  of  twenty-three  feet  and  four  inches 
above  such  level,  and  then  descended  abruptly  to  the  north 
between  four  and  five  feet,  and  then,  after  going  several 
feet  at  substantially  the  same  height,  it  rose  quite  abruptly 
to  the  height  of  forty-one  feet  and  three  inches  above  such 
level.  There  are  two  other  cross  sections,  one  270  feet  from 
the  west  end  and  the  other  sixty  feet  from  the  west  end, 
each  of  which  presents  quite  an  irregular  surface,  but  not 
nearly  as  irregular  and  abrupt  as  the  two  described.  These 
cross  sections  were  taken  from  average  points,  neither  the 
worst  nor  the  best,  and  show  the  general  contour  of  the  sur- 
face, from  the  comparative  level  near  the  defendant's  track 
towards  the  north, —  not  the  uneven  little  small  rolls  of 
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ground,  but  the  general  contour.  Such  being  the  admitted 
conditions  of  the  strip  of  land  in  question,  located  on  the 
plaintiff's  farm,  it  is  difiScult  to  perceive  how  the  court 
could  hold,  as  a  matter  of  law,  that  the  plaintiff  had  sus- 
tained no  damage  by  reason  of  the  breach  of  the  defendant's 
agreement  to  leave  the  surface  in  a  reasonably  ismooth  con- 
dition. 

But  the  case  does  not  turn  upon  such  ruling.  The  plaint- 
iff had,  as  a  witness,  the  county  surveyor,  who  had  followed 
surveying  a-s  a  business, —  an  expert  engineer,  who  had  care- 
fully examined  the  premises  and  made  the  measurements 
mentioned,  and  who  had  twenty  years'  experience  as  rail- 
road contractor,  mining  surveyor,  street  commissioner,  and 
otherwise,  in  removing  and  leveling  dirt,  -removing  em- 
bankments, and  leveling  or  smoothing  embankments  of  dirt, 
and  who  testified  that  he  could  make  an  estimate  of  the  cost 
of  putting  this  bank  in  any  condition  of  smoothness  that  he 
had  in  mind ;  that  he  had  made  an  estimate  in  regard  to 
this  land ;  that  he  figured  on  the  cost  of  the  removal  of  the 
bank  between  the  track  and  the  main  bank,  to  make  a  slope 
of  thirty-five  feet  to  the  hundred,  and  then,  after  going 
back  a  certain  distance,  cutting  off  the  one  bank  so  as  to 
show  such  slope;  that  from  his  experience  he  was  capable 
of  making  a  correct  estimate  of  the  actual  cost  of  removing 
the  dirt  and  making  such  grade;  that  he  took  into  consid- 
eration the  cutting  of  the  bank  and  filling  in  both  ways,  so 
as  to  have  a  slope  of  thirty-five  feet  to  the  hundred;  that 
he  knew  what  it  was  worth  per  yard  to  remove  that  soil, — 
cutting  and  filling  as  mentioned.  The  plaintiff's  counsel 
put  to  such  expert  witness  numerous  questions,  which  were 
mostly  excluded  by  the  court.  A  few  of  them  only  will 
here  be  considered.  Among  the  questions  so  excluded  were 
questions  to  the  effect:  What,  in  your  judgment,  would 
be  the  cost  of  taking  from  this  southern  bank  enough  to 
make  the  grade  there  rise  thirty-five  feet  in  the  hundred  ? 
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What,  in  your  judgment,  would  it  cost  to  place  this  land 
in  such  a  condition  of  smoothness  that  a  person  with  a  team 
and  farming  tools  could  get  onto  it  and  drive  over  it? 
What,  in  your  judgment,  would  be  the  cost  of  making  that 
cut  and  the  change  so  mentioned  in  your  testimony  ?  What 
is  the  cheapest  way  that  the  land  could  be  put  into  such  a 
condition  that  a  person  could  drive  onto  it  and  over  it? 
What  is  it  worth  per  yard  to  remove  the  soil,  cutting,  and 
filling  to  construct  a  slope  of  thirty-five  feet  to  the  hun- 
dred? What  would  it  cost  per  yard  to  make  this  cut  and 
do  this  filling  along  the  south  bank,  as  you  have  described? 
What  would  be  the  cost  per  yard  of  making  this  cut  oflf  of 
the  top  of  this  second  embankment  in  the  manner  you  have 
stated,  and  of* which  you  have  made  an  estimate?  What 
would  be  the  cost  per  yard  of  removing  this  second  em- 
bankment or  cutting  it  in  the  manner  you  have  stated?  Do 
you  know  what  it  would  cost  per  yard  to  remove  or  cut 
that  embankment  in  the  manner  you  have  stated  ?  Do  you 
know  what  would  be  the  easiest  and  most  economical  way 
of  placing  this  piece  of  land  over  which  this  cut  extends  in 
such  a  condition  that  any  use  could  be  made  of  it  ?  How 
much  earth  would  have  to  be  removed  in  order  to  put  this 
piece  of  land  in  such  a  condition  that  it  could  be  used  for 
any  purpose  ?  Some  of  such  questions  were,  in  substance, 
repeated  on  the  supposition  of  a  slope  of  fifty  feet  to  the 
hundred,  and  also  twenty  feet  to  the  hundred,  but  were  ex- 
cluded. The  only  objection  made  to  most  of  these  questions 
was  that  they  were  incompetent,  irrelevant,  and  immate- 
rial. When  such  objection  was  made  to  one  of  such  ques- 
tions, counsel  for  the  plaintiff  requested  the  defendant's 
counsel  to  state  more  specifically  the  "grounds  of  his  ob- 
jection." The  defendant's  counsel  then  said  that  he  thought 
the  objection  as  stated  was  sufficient  to  protect  the  rights 
of  the  defendant,  and  the  objection  was  sustained. 
It  should  be  remembered  that  the  object  of  making  ob- 
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jections  is  not  for  the  sole  purpose  of  enabling  the  objecting 
party  to  insist  on  error  in  the  appellate  court,  but  that  one 
of  the  objects  is  to  enable  the  counsel  putting  the  questions 
to  avoid  error  and  more  effectually  prove  his  case  or  de- 
fense. We  think  the  defendant's  counsel  should  have  been 
required  to  make  more  specific  objections,  if  he  had  any;  or, 
at  least,  have  been  required  to  state  the  theory  upon  which 
bp  regarded  such  questions  objectionable.  Upon  sustaining 
one  of  such  objections,  counsel  for  the  plaintiff  appealed  to 
the  court  to  indicate  specifically  and  in  such  manner  '^  the 
ground  and  reason  of  sustaining  the  objection,"  that  h.e 
might  "  form  questions  to  meet  the  court's  rulings."  But 
the  only  response  of  the  court  was  that  "  the  objection  goes 
to  the  foundation;  if  you  will  think  about  this  matter  a 
while,  and  think  about  putting  in  expert  testimony  pn  this 
question,  I  think  you  will  see,"  —  to  which  statement  and 
ruling  the  plaintiff  duly  excepted.  We  cannot  sanction  such 
a  response  of  the  court  to  such  an  appeal.  True,  counsel  of 
the  respective  parties  are  expected  to  try  their  own  side  of 
the  case,  without  the  aid  of  the  court.  But  when  counsel 
on  either  side  is  unable  to  comprehend  the  ground  or  reason 
for  excluding  evidence,  and  in  good  faith  appeals  to  the 
court  to  specifically  indicate  such  ground  and  reason  in  order 
that  he  may  frame  his  questions  in  such  a  manner  as  to 
meet  such  ruling,  then,  in  our  judgment,  it  becomes  the 
duty  of  the  court  to  indicate  such  ground  or  reason  specific- 
ally. While  a  trial  judge  is  not  expected  to  become  a  parti- 
san, yet  he  must  preside  and  administer  the  law  in  such  a 
way,  as  far  as  possible,  as  to  secure  the  enforcement  of  jus- 
tice. That,  in  our  judgment,  was  not  done  in  this  case. 
While  some  of  the  questions  mentioned,  and  several  of  those 
referred  to,  may  be  objectionable  in  form  or  substance,  yet 
we  must  hold  that  evidence  tending  to  prove  the  cost  and 
expense  of  removing  such  embankment,  and  filling  in  holes 
and  depressions,  and  putting  the  surface  in  a  smooth  con- 
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dition  was  improperly  excluded.  Of  course,  it  is  for  the 
jury  to  finally  determine  what  is  "  a  reasonably  smooth  con- 
dition," within  the  meaning  of  the  contract  But  the  evi- 
dence of  the  respective  parties  may  be  based  upon  different 
theories,  slopes,  and  methods,  each  of  which  may  have  more 
or  less  bearing  upon  the  question  to  be  thus  ultimately  de- 
termined by  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Bkown,  Administrator,  Appellant,  vs.  Chicago  &  Noeth- 
WESTEBN  Railway  Company,  Respondent. 

February  9  — February  26^  1901. 

Railroads:  Injury  to  person  at  street  crossing:  Contributory  negligence: 
Failure  to  look  and  listen:  Unlawful  speed:  Constructive  intent  to 
injure, 

1.  If  a  person  approaches  a  railway  track  to  cross  or  enter  upon  it^ 

ordinary  care»  as  a  matter  of  law,  requires  him,  before  doing  so,  to 
look  and  listen  for  a  coming  train,  and,  if  there  is  one  in  plain 
sight  or  hearing,  so  circumstanced  as  to  suggest  reasonable  proba- 
bility of  danger  for  suoh  person  to  proceed,  to  discover  such  situ- 
ation and  not  to  go  upon  the  track  till  the  danger  is  past 

2,  The  rule  above  stated  is'absolute,  so  that  a  person  about  to  enter 

upon  a  railway  track  is  chargeable  with  knowledge  of  such  dan- 
gers as  he  may  reasonably  discover  by  the  use  of  his  sense  of  sight 
and  that  of  hearing.  Neither  violation  of  statutory  regulations 
on  the  part  of  the  railway  company  as  regards  the  speed  of  its 
trains  or  signaling  the  approach  thereof,  nor  any  other  negligent 
act  on  its  part,  nor  mere  diversion  of.  attention  on  the  part  of  the 
injured  person,  will  excuse  him  from  the  performance  of  his  duty 
to  care  for  his  own  safety. 
8.  Failure  on  the  part  of  a  railway  company  to  comply  with  statutory 
regulations  as  to  the  speed  of  its  trains  in  running  through  a  vil- 
lage, or  failui'e  to  signal  the  approach  thereof  to  a  street  or  high- 
way crossing,  as  the  law  requires,  is  negligence  per  se,  but  not 
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necessarily  actionable  negligence  at  the  suit  of  one  injured  by  such 
a  train. 

4.  In  the  circumstances  last  above  stated,  the  mere  unlawful  act  does 

not  constitute  actionable  negligence  unless  the  injury  be  proxi- 
mately caused  thereby,  without  want  of  ordinary  care  on  the  part 
of  the  injured  person,  contributing  thereta 

5.  The  mere  intentional  running  of  a  railway  train  contrary  to  police  ' 

regulations,  designed  to  promote  the  safety  of  persons  in  crossing 
the  track,  does  not  constitute  actual  or  constructive  intent  to  inflict 
an  injury  upon  such  a  person,  so  that  if  he  is  injured  thereby  he 
may  recover  compensation  therefor  regardless  of  his  own  contribu- 
tory negligenca 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Sibbeckek,  Circuit  Judge.    Affirmed, 

Action  to  recover  compensation  for  loss  sustained  by 
plaintiff's  intestate,  August  Zilmer,  through  the  alleged 
wrongful  conduct  of  defendant's  servants  in  running  one  of 
its  passenger  trains  in  the  nighttime  at  an  unlawful  rate  of 
speed  across  a  public  street  in  Deerfield,  in  Dane  county, 
Wisconsin,  a  duly  organized  village  of  such  county,  without 
giving  any  signal  of  its  approach  to  such  crossing  by  sound- 
ing the  engine  bell  or  whistle,  whereby  the  intestate,  while 
attempting  in  the  exercise  of  ordinary  care,  as  claimed,  to 
pass  over  the  crossing,  driving  a  single  horse  hitched  to  a 
light  wagon,  was  injured  so  severely  as  to  cause  his  death 
within  a  short  time  after  the  injury  was  received.  The  con- 
troverted issues  on  the  pleadings  were,  mainly,  whether  de- 
fendant's servants  were  guilty  of  wrongful  conduct  causing 
the  injury  to  Zilmer,  if  so  guilty  the  degree  of  such  guilt, — 
as  to  whether  it  was  mere  negligence  or  wilful  misconduct, — 
and  whether  deceased  was  guilty  of  a  want  of  ordinary  care 
that  contributed  to  the  fatal  result.  On  the  trial  the  follow- 
ing appeared  to  be  undisputed  facts: 

The  place  where  the  accident  occurred  was  on  one  of  the 
principal  streets  of  the  village  of  Deerfield.    The  time  of 
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the  accident  was  about  10  o'clock  p.  m.  on  the  29th  day  of 
August,  1895.  Zilmer  was  a  farm  hand.  He  had  driven 
into  the  village  with  several  young  girls  as  companions,  in 
the  early  part  of  the  evening.  About  10  o'clock  thereafter 
he  started  to  return  home  with  his  party.  The  place  of 
starting  was  from  ten  to  twenty  rods  from  where  the  acci- 
dent occurred.  The  night  was  clear  and  not  very  dark, 
though  there  was  no  moonlight.  About  as  the  start  was 
made,  the  train  that  caused  the  accident  signaled  its  ap* 
proach  to  the  depot,  which  was  near  where  the  accident 
occurred,  by  sounding  the  engine  whistle.  Such  signal  was 
heard  by  many  persons  circumstanced  no  more  favorably 
for  that  purpose  than  Zilmer.  The  train  was  a  regular  pas- 
senger train,  due  according  to  schedule  time  to  pass  through 
the  village  without  stopping,  at  about  the  time  Zilmer 
started  on  his  way  home.  He  was  well  acquainted  with 
the  situation  of  the  railway  tracks  at  the  point  where  he 
was  injured.  From  the  place  where  he  started-  as  before 
stated,  till  he  received  his  injury,  according  to  all  the  direct 
evidence,  he  drove  his  horse  on  a  slow  trot  without  making 
any  effort  whatever  to  inform  himself  as  to  the  approach  of 
a  train.  As  his  horse  was  about  to  step  upon  the  main 
track  it  was  struck  by  the  train,  which  was  coming  from 
the  east,  moving  at  from  twenty  to  forty  miles  an  hour,  and 
he  was  fatally  injured.  The  street  crossed  the  railway 
track  at  about  right  angles.  From  the  point  where  de- 
ceased started,  to  the  region  of  the  railway  right  of  way,  it 
was  a  little  down  grade.  Zilmer's  starting  point  was  south 
of  the  railway  crossing.  There  were  three  tracks.  The 
first  one  reached  was  a  side-track,  located  about  fifty-two 
feet  from  the  main  track.  About  midway  between  such 
side-track  and  the  main  track  was  a  second  side-track.  From 
the  point  where  the  traveled  roadway  crossed  the  first  side- 
track, a  person  could  see  an  approaching  train  from  the 
east,  on  the  main  track,  for  a  distance  of  about  630  feet.  As 
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the  train  that  did  the  injury  approached,  it  made  sufficient 
noise  to  attract  the  attention  of  persons  within  a  radius  of 
several  hundred  feet  from  the  crossing.  There  was  no  oppor- 
tunity, for  one  circumstanced  as  Zilmer  was,  to  see  the  ap- 
proaching train  till  he  arrived  at  a  point  on  or  just  over  the 
first  side-track.  From  that  point  on,  until  the  main  track 
was  reached,  a  person  looking  east  along  the  main  track 
€ould  see  a  coming  train  after  it  reached  a  point  about  630 
feet  from  the  crossing.  For  that  distance  there  was  noth- 
ing to  obstruct  the  view.  Three  young  men  were  approach- 
ing the  crossing  a  little  ahead  of  Zilmer.  All  of  them 
heard  the  engine  whistle  for  the  station,  and  the  noise  of 
the  train  a  little  before  it  came  into  sight,  and,  being  on 
their  guard  against  injury  by  it,  they  stopped  before  reach- 
ing the  main  track  to  allow  it  to  pass.  After  they  crossed 
the  first  side-track  and  were  in  the  vicinity  of  the  second, 
they  observed  the  coming  train.  Zilmer  was  then  just 
crossing  the  first  side-track.  They  observed  him  at  that 
instant,  driving  towards  the  main  track,  apparently  regard- 
less of  the  danger,  and  called  out  to  acquaint  him  of  the 
presence  thereof.  Some  person  from  across  the  track  also 
<^alled  a  warning  to  Zilmer.  He  did  not  appear  to  notice 
any  of  the  warnings.  When  nearly  opposite  the  young  men, 
one  of  them  stepped  towards  the  horse  and  called  out 
"  Whoa,"  but  it  was  then  too  late  to  stop  it.  If  Zilmer  ob- 
^rved  the  train  at  all  it  was  for  only  an  instant  before  the 
collision.  The  appearances  were  that  he  was  entirely  un- 
•conscious  of  the  danger  till  the  accident  occurred. 

There  was  evidence  tending  to  show  that  the  10:06  p.  m. 
train  customarily  passed  through  the  village  at  an  unlawful 
rate  of  speed,  and  that  there  were  no  rules  promulgated  by 
the  defendant  inconsistent  therewith.  Also  that  if  a  train 
were  moving  at  a  rate  of  forty  miles  an  hour  there  would 
not  be  sufficient  time  to  stop  it  from  the  instant  of  its  reach- 
ing a  point  where  a  person  in  the  engine  cab  could  observe 
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the  track  and  the  vicinity  thereof  up  to  the  crossing  to  the 
instant  when  the  accident  occurred.  There  was  some  con- 
flict of  evidence  as  to  whether  the  engine  bell  was  sounded 
as  the  train  approached  the  crossing. 

The  following  is  in  substance  the  testimony  of  the  three 
young  men  before  mentioned :  William  Kroneman  said :  '  I 
heard  the  10:06  p.  m.  train'  whistle  just  as  we  crossed  the 
second  side-track.  We  saw  the  train  coming  around  the 
curve.  At  that  instant  I  saw  Zilmer  coming  back  of  us, 
and  heard  Quammen  and  Howe  of  our  party  call  to  him. 
The  rig  was  then  on  the  south  side-track,  coming  at  the  rate 
of  about  six  miles  an  hour.  Zilmer  did  not  appear  to  hear 
the  warning  my  companions  gave  to  him.  He  did  not 
slacken  the  speed  of  his  horse.  The  horse  was  trotting 
when  I  first  observed  him,  and  continued  to  trot  right  up^ 
to  the  instant  the  accident  occurred.'  Frank  Howe  said : 
^  I  heard  the  whistle  when  I  was  at  the  south  side-track. 
We  saw  the  train  coming  when  we  were  at  the  middle  track, 
the  second  side-track.  When  we  were  a  little  further  I  saw 
Zilmer  crossing  the  first  side-track  and  I  hollered  at  him. 
He  did  not  appear  to  hear  me,  but  allowed  his  horse  to  trot 
right  up  to  the  point  where  the  collision  occurred.'  Her- 
man Kruger  said:  'I  heard  the  noise  of  the  train  when  I 
was  a  little  way  over  the  first  side-track.  I  did  not  cross 
the  main  track  till  the  train  passed.  At  the  time  I  heard 
tlje  train  Zilmer  was  coming  about  a  rod  and  a  half  behind 
me.  When  the  rays  of  the  headlight  showed  on  the  rails 
of  the  main  track  at  the  crossing,  Zilmer  was  still  about 
a  rod  behind  me  and  not  quite  clear  of  the  first  side-track. 
As  the  horse  got  about  opposite  me  I  took  about  three  steps 
toward  him  and  said  "  Whoa."  There  was  not  then  time 
for  me  to  stop  the  horse,  so  I  stopped  myself.  The  horse 
kept  right  on  trotting  up  to  the  main  track  where  he  was 
struck  by  the  train.'  All  the  other  direct  evidence  corrob? 
orated  the  throe  witnesses  whose  testimony  has  been  given^ 
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At  the  close  of  the  evidence  the  court  granted  a  motion 
for  a  nonsuit  upon  the  ground  that  the  evidence  showed  con- 
clusively that  Zilmer  was  guilty  of  contributory  negligence. 
Judgment  was  thereafter  rendered  dismissing  the  complaint 
and  for  costs  in  favor  of  defendant. 

For  the  appellant  there  were  briefs  by  BushnelZj  Rogers 
i&  IlaU^  and  oral  argument  by  A,  R,  Bushndl. 

Edward  M.  Hyzer^  for  the  respondent. 

Marshall,  J.  Counsel  contend  that  the  evidence  does 
not  show  contributory  negligence  as  a  matter  of  law.  We 
shall  not  take  time  to  follow  the  learned  counsel  in  their  in- 
genious reasoning  on  that  point.  The  evidence  is  perfectly 
clear  that  the  deceased  had  ample  opportunity  to  discover 
the  danger  which  resulted  fatally  to  him,  and  that  he  drove 
his  horse  recklessly  into  it.  He  did  not  make  any  attempt 
to  discover  the  coming  train,  though  it  must  have  been  in 
sight  when  he  was  at  least  forty  feet  from  the  crossing. 
The  evidence  shows  one  of  the  most  reckless  attempts  to 
cross  a  railway  track,  regardless  of  the  danger  which  it  in 
law  and  in  fact  suggests,  that  can  be  found  in  the  books. 

It  is  further  contended  that  contributory  negligence 
was  not  a  defense,  because  the  train  that  did  the  injury 
was  running  at  an  unlawful  rate  of  speed  and  according 
to  a  custom  of  its  servants  known  to  and  approved  by 
it.  It  is  argued  that  the  injury  to  deceased,  under  the  cir- 
cumstances, should  be  considered  as  having  been  wilfully 
inflicted  by  defendant.  What  constitutes  a  wilful  injury 
has  been  so  recently  fully  discussed  in  this  court  that  we  do 
not  feel  justified  in  going  over  the  subject  at  this  time. 
Bolin  V,  a,  St.  P.,  J/,  ik  0.  R.  Co.  108  Wis.  333.  There  is 
no  evidence  here  that  the  defendant  saw  the  deceased  in  a 
place  of  peril  and  purposely  or  recklessly  ran  the  train  re- 
gardless thereof,  nor  that  the  train  was  operated  with  such 
an  utter  disregard  of  the  safety  of  persons  using  the  high- 
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way  as  to  indicate  a  willingness  to  injure  them.  The  evi- 
dence shows  merely  that  the  speed  of  the  train  was  in  excess, 
of  that  allowed  by  law.  That  comes  far  short  of  showing 
actual  or  constructive  intent  to  injure.  The  act  was  negli- 
gence ^r  86  (Elliott,  R.  K.  §  1095,  note  1;  Smith  v.  Milwau- 
kee B,  &  T.  Exchange^  91  Wis.  360),  but  not  necessarily  ac- 
tionable negligence.  To  constitute  an  actionable  wrong, 
the  conduct  must  be  the  proximate  cause  of  an  injury,  with- 
out any  want  of  ordinary  care  on  the  part  of  the  injured 
person  contributing  thereto.  There  are  a  large  number  of 
cases  in  the  books  involving  injuries  to  persons  by  railroad 
trains  while  being  operated  contrary  to  law,  and  it  will  be 
found  that  such  a  circumstance  is  uniformly  held  to  be  evi- 
dence of  negligence,  not  of  intent,  actual  or  constructive^ 
to  injure.  Elliott,  R.  R.  §  1204;  WhiU  v.  C.  &  N.  W.  B. 
Co.  102  Wis.  489;  Schneider  v.  (7.,  M.  &  St.  P.  B.  Co.  9& 
Wis.  378.  In  the  latter  case,  the  point  upon  which  ap- 
pellant's counsel  mainly  rely  here  was  urged  upon  the 
attention  of  the  court,  viz.,  that  where  a  person  is  injured 
by  the  act  of  another  that  is  prohibited  by  statute,  the  lat- 
ter is  liable  to  the  former  for  the  resulting  damages  regard- 
less of  the  question  of  contributory  negligence.  The  unlaw- 
ful act  involved  was  that  of  running  a  railway  train  contrary 
to  statutory  regulations.  The  court  decided  that  the  legal 
restraint  put  upon  a  railroad  company,  as  regards  the  run- 
ning of  its  trains,  does  not  relieve  a  traveler  upon  the  public 
ways  from  the  duty  to  use  ordinary  care  for  his  own  safety; 
that  such  restraint  goes  no  further  than  to  render  the  com- 
pany refusing  or  neglecting  to  submit  to  it  liable  to  the 
penalty  imposed,  and  to  the  charge  of  negligence  as  a  matter 
of  law  in  a  civil  action,  leaving  a  person  injured  by  rea- 
son of  such  negligence  remediless  the  same  as  in  any  other 
case  of  negligence  if  he  contributes  to  his  injury  by  his  own 
want  of  ordinary  care.  It  seems  that  we  need  not  say  more 
in  this  case. 
By  the  Court —  The  judgment  is  aflSrmed. 
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Cook  and  others,  Appellants,  vs.  Bellack,  Kespondent.       I  ^      ^ 

February  9— February  S6, 1901.  '         ^ 

Married  ioomen:  Ownership  of  land:  Obstruction  of  street:  Responsibil- 
ity of  ftusband:  Equity, 

1.  AU  the  usual  incidents  and  marks  of  ownership  attach  to  and  ac- 

company the  title  of  a  married  woman  to  real  estate,  the  same  as 
if  she  were  unmarried ;  and  if  it  be  a  dweUing.hou8e>  in  which  she 
resides,  the  presence  of  her  husband  does  not  detract  from  her  full 
possession  and  ownership^ 

2.  In  an  action  to  compel  the  removal  of  a  shed,  etc.,  from  an  alleged 

public  street,  it  api)eared  that  the  locus  in  quo  was  claimed  by  the 
wife  of  the  defendant  as  part  of  adjoining  premises  belonging  to 
her,  and  the  only  act  of  the  defendant  in  connection  therewith 
was  to  make  repairs  thereon  as  agent  for  his  wife.  Held,  that  the 
complaint  was  properly  dismissed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  K.  G.  Siebeckek,  Circuit  Judge.    Affirmed. 

The  purpose  of  this  action  is  to  require  the  defendant  to 
abate  and  remove  a  fence  and  a  shed  alleged  to  have  been 
placed  and  maintained  within  the  limits  of  a  public  street 
by  defendant,  and  for  a  perpetual  injunction  restraining 
him  from  maintaining  the  same  therein  in  the  future.  The 
street  in  question  was  alleged  to  be  appurtenant  to  property 
owned  by  plaintiflF.  The  answer  alleged  that  the  locii^^  in 
quo  was  the  property  of  his  wife;  that  it  had  never  been 
opened  or  used  as  a  street,  and  that  his  wife  and  her  grant- 
ors had  been  in  the  open  and  exclusive  possession  thereof 
for  more  than  twenty  years  under  claim  of  title  in  fee.  The 
court  found  the  facts  with  the  defendant,  and  especially  that 
he  was  not  in  possession  of  the  disputed  tract  and  made  no 
claim  or  assertion  of  title  or  right  to  possession  thereto;  and, 
further,  that  said  tract,  since  about  the  year  18^9,  had  been 
in  the  continuous  and  adverse  possession  of  Mrs.  Sellack  and 
her  grantors.  Other  facts  were  found  relative  to  the  loca- 
tion, situation,  and  surroundings,  which  are  not  deemed 
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material.  Judgment  was  entered  dismissing  the  complaint, 
with  costs,  from  which  plaintiffs  have  appealed. 

For  the  appellants  there  was  a  brief  by  TT.  II,  Lander  and 
E.  E.  BroBsard^  and  oral  argument  by  J/n  Brossard, 

For  the  respondent  there  was  a  brief  by  TT.  C,  Leitsch^ 
attorney,  and  W.  S.  Stroud,  of  counsel,  and  oral  argument 
by  Mr.  Stroud.  , 

Bardeen,  J.  Upon  the  general  question  of  whether  the 
findings  are  contrary  to  the  evidence,  we  have  no  hesitancy 
in  saying  that  there  is  evidence  to  support  the  facts  found, 
and  no  clear  preponderance  against  them.  The  finding  that 
the  defendant  had  no  title  and  no  possession  of  the  place  in 
controversy,  and  makes  no  claim  thereto,  is  decisive  against 
the  plaintiffs.  The  title  and  possession  is  found  to  be  in  de- 
fendant's wife.  Since  a  married  woman  may  hold  real  estate 
in  her  own  right,  and  may  convey  the  same  in  like  manner 
as  if  she  were  unmarried,  there  must  attach  to  her  title,  and 
accompany  it,  all  the  usual  incidents  and  marks  of  owner- 
ship. If  the  real  estate  be  a  dwelling  house,  in  which  she 
resides,  the  presence  of  her  husband  there  as  the  head  of 
the  family  cannot  in  the  least  detract  from  her  full  posses- 
sion and  ownership.  Mygatt  v,  Goe,  152  N.  Y.  457.  So  far 
as  the  maintenance  of  the  shed  is  concerned,  if  it  be  ad- 
mitted the  place  was  a  street,  no  liability  rests  upon  defend- 
ant therefor.  His  only  act  in  connection  therewith  was  to 
repair  it,  as  agent  of  his  wife,  after  it  had  blown  down. 
The  fact  that  he  uses  it  creates  no  obligation  against  him 
which  may  be  enforced  in  this  suit.  The  legal  possession  is 
with  the  owner,  and  she,  and  not  her  husband,  is  responsible 
for  its  maintenance.  We  agree  fully  with  the  conclusions 
stated  by  the  trial  court  that  the  plaintiffs  have  no  standing 
in  a  court  of  equity. 

By  the  Court. —  The  judgment  is  aflirmed. 
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Trogman,  Eespondent,  V8.  Gbover,  Appellant. 

February  9— February  S6, 1901, 

Constitutional  law:  Construction  of  statutes:  Presumptions:  Justices  of 

the  peace  de  facto:  Jurisdiction. 

1.  In  the  construction  of  a  statute  no  presumption  arises  in  favor  of 

either  of  two  purposes  in  its  enactment  which  are  equally  in  dis- 
obedience of  the  constitutional  duty  of  the  legislature. 

2.  The  original  charter  of  a  city  (ch.  128,  Laws  of  1887)  provided  for  the 

election  of  two  justices  of  the  peace,  to  hold  office  for  two  years, 
and  to  have  the  same  powers,  jurisdiction,  etc.,  as  justices  of  the 
peace  of  the  several  towns.  By  cb.  22,  Laws  of  1891,  the  charter 
was  amended  by  increasing  the  number  of  justices  to  three,  and 
their  term  from  two  to  three  years,  that  portion  of  the  charter  de- 
fining their  jurisdiction,  however,  remaining  unchanged.  Heldf 
that  although  the  legislature  is  pre(3luded  by  sec.  15,  art.  VII, 
Const,  from  conferring  more  than  two  years'  terms  upon  justices 
of  the  peace,  and  has  power,  under  sea  2,  art  VII,  to  create  mu- 
nicipal courts  limited  in  jurisdiction  to  the  city,  with  terms  of  office 
in  discretion,  yet  it  having  no  power,  by  a  repeal  of  the  only  pro- 
vision for  the  election  of  justices  of  the  peace,  to  deprive  the  in- 
habitants of  the  city  of  the  right  to  elect  such  justices,  there  is  no 
presumption  that  the  amendment  of  1891  was  an  attempt  to  create 
municipal  courts;  and  persons  elected,  qualified*  and  acting  as 
justices  of  the  peace  under  the  amended  charter  are,  de  facto  at 
least,  such  justices,  with  jurisdiction  accordingly. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  R.  G.  Siebecker,  Circuit  Judge.     Affirmed, 

This  was  an  action  of  forcible  entry  and  detainer,  the 
premises  being  situated,  and  the  defendant  resident  and 
served,  in  the  town  of  La  Yalle,  in  Sauk  county.  It  was 
commenced  before  William  Miles,  called  a  justice  of  the 
peace,  and  upon  aflBdavit  of  prejudice  it  was  transferred, 
according  to  the  docket  of  Miles,  to  "Horace  J.  Smith,  next 
nearest  justice  of  the  peace  of  the  county."  It  appears  that 
both  Miles  and  Smith  had  been  elected  to  the  oflBce  of  justice 
of  the  peace  under  the  charter  of  the  city  of  Reedsburg  as 
the  same  was  amended  in  the  year  1891,  and  were  there 
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resident.  The  only  question  raised  is  whether  the  jadgment 
is  void  by  reason  of  the  alleged  fact  that  Smith  and  Miles 
were  not  justices  of  the  peace  for  the  county  of  Sauk.  From 
judgment  of  the  circuit  court  afRrming  the  judgment  of  the 
justice  in  favor  of  the  plaintiff,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ed,  C.  OoUry^  and 
oral  argument  by  F.  TT.  IIM,  To  tbe  point  that  an  officer 
elected  for  a  term  of  three  years  could  not  be  a  "justice  of 
the  peace  "  within  the  meaning  of  the  constitution,  and  that 
it  must  be  presumed  that  the  legislature  intended,  by  the 
amendment  of  1891,  to  create  municipal  courts  with  juris- 
diction limited  to  the  municipality,  they  cited  Atkins  v. 
FraJcer,  32  Wis.  510;  Ait'y  Gen,  v,  McDonald,  3  Wis.  805; 
Zitske  V,  Goldberg,  38  Wis.  216,  234;  Jenkins  v.  Morning,  38 
Wis.  197;  Mathie  v.  Mcintosh,  40  Wis.  120  \FalJc  v.  Goldberg, 
45  Wis.  94. 

James  A.  Stone,  for  the  respondent. 

Dodge,  J.  The  contention  here  is  predicated  upon  ques- 
tions of  law.  In  1887  the  city  of  Keedsburg  was  incor- 
porated by  oh.  128  of  the  laws  of  that  year,  of  which 
chapter  sec.  5  provided  that  the  officers  to  be  elected  by  the 
people  should  be  a  mayor,  treasurer,  assessor,  clerk,  two 
justices  of  the  peace,  and  two  constables  for  the  city  at 
large,  and  three  aldermen  and  one  supervisor  for  each  ward. 
Sec.  9  provided  that  all  officers  except  justices  of  the  peace 
should  hold  office  for  one  year,  and  justices  of  the  peace 
"  for  two  years  and  until  their  successors  are  elected  and 
qualified."  Sec.  153  of  the  act  provided  that  justices  of  the 
peace  should  have  "  all  the  powers,  jurisdiction  and  duties> 
and  shall  be  subject  to  the  same  liabilities  and  regulations, 
as  are  conferred  upon  and  required  of  justices  of  the  peace  of 
the  several  towns  of  this  state."  In  1891,  by  ch.  22  thereof, 
four  or  five  sections  of  the  original  charter  were  amended. 
Among  others,  sec.  5  was  amended  "so  as  to  read  as  fol* 
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lows,"  the  only  change  being  three  justices  of  the  peace  and 
tiiree  aldermen.  Sec.  9  was  also  amended  by  a  substitute 
"so  as  to  read  as  follows,"  the  principal  change  being, 
"  Justices  of  the  peace  and  aldermen  shall  hold  their  offices 
for  three  years  and  until  their  successors  are  elected  and 
qualified."  That  act  further  provided  for  the  election  of  a 
third  justice  of  the  peace  at  the  election  in  the  spring  of 
1891,  and  adjustment  of  terms  between  the  three  justices 
into  one,  two,  and  three  years,  by  lot.  Otherwise,  at  least 
as  to  the  question  before  us,  the  charter  remained  unchanged. 
Both  William  Miles,  before  whom  the  action  was  brought, 
and  H.  J.  Smith,  before  whom  it  was  tried,  were  elected  as 
justices  of  the  peace  at  large  for  the  city  of  Reedsburg,  and 
duly  qualified  as  such.  The  law  required  them  to  qualify 
by  filing  oath  with  the  city  clerk. 

Appellant  does  not  seriously  contend  but  that,  if  Miles 
and  Smith  had  been  ostensibly  elected  and  qualified  as  jus- 
tices of  the  peace,  as  that  term  is  used  in  the  constitution 
and  general  statutes,  and  were  so  acting  at  the  time  the  suit 
in  question  was  brought,  they  would  be  de  facto  officers,  so 
that  their  jurisdiction  and  judgment  would  not  be  void. 
Indeed,  this  question  is  so  overwhelmingly  supported  by 
authority  of  this  court  and  many  others  as  to  make  assault 
upon  it  futile.  In  re  Boyle^  9  Wis.  264;  In  re  Burhe^  76 
Wis.  857;  In  re  Radl^  86  Wis.  645;  MoCormioh  v.  Cleve- 
landj  98  Wis.  522.  But  appellant  asserts  they  were  not 
acting  as  justices  of  the  peace  in  the  ordinary  statutory 
sense,  but  as  some  sort  of  municipal  court  officers  of  the 
city  of  Reedsburg.  He  predicates  this  contention  upon  the 
fact  that  the  legislature,  being  precluded  by  sec.  15,  art. 
VII,  of  the  constitution  from  conferring  more  than  two 
years'  terms  upon  justices  of  the  peace,  but  having,  by  sec. 
.  2,  art.  VII,  the  power  to  create  municipal  courts  limited 
in  their  jurisdiction  to  the  city,  with  terms  of  office  in 
discretion,  it  must  be  presumed  that  the  legislature,  in 
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amending  the  charter  of  Beedsburg,  intended  that  which 
they  could  do,  namely,  to  establish  judicial  oflBcers  of  mu- 
nicipal jurisdiction  under  the  designation  ''  justices  of  the 
peace,"  who,  of  course,  would  not  have  jurisdiction  against 
individuals  or  property  outside  of  the  city  limits.  Mathie 
V.  Mcintosh^  40  Wis.  120.  The  trouble  with  this  argu- 
ment is  that  it  offers  a  dilemma,  either  horn  of  which  con- 
victs the  legislature  of  disobedience  of  the  provisions  of 
sec.  15,  art.  VII;  for,  if  the  amendments  to  the  charter 
above  described  have  accomplished  the  purpose  of  creating 
new  officers  under  the  designation  of  "  justices  of  the  peace  " 
who  are  not  such,  then  thereby  has  been  attempted  to  be 
repealed  the  old  sec.  5,  which  was  the  only  legislative  pro- 
vision authorizing  the  electors  of  the  city  of  Reedsburg  to 
elect  constitutional  justices  of  the  peftce.  Such  repeal  is  in 
contravention  of  the  constitutional  command  to  the  legisla- 
ture. State  ex  rd.  Woodv,  Goldstucker^  40  Wis.  124.  There 
is  no  rule  of  statutory  construction  which  raises  any  pre- 
sumption in  favor  of  either  of  two  purposes,  both  of  which 
are  equally  in  disobedience  of  the  constitutional  duty  of  the 
legislature. 

We  are,  therefore,  left  to  consider  the  legislation  amend- 
ing the  charter  free  from  presumption  as  to  intent  such  as 
appellant  contends  for.  So  considered,  there  cannot  be  two 
opinions.  Officers  theretofore  designated  as  justices  of  the 
peace,  and  declared  to  have  the  powers  of  justices  of  the 
peace  under  general  statutes,  are  continued  in  existence  by 
name;  the  only  difference  being  that  one  more  is  added, 
and  that  their  terms  are  attempted  to  be  enlarged  to  three 
years.  The  portions  of  the  charter  defining  the  jurisdic- 
tion of  justices  of  the  peace  are  left  in  force  as  before,  and 
can  have  no  application  except  to  these  particular  offi- 
cers, for  there  are  no  other  "  justices  of  the  peace  "  whom  the 
people  of  Eeedsburg  are  authorized. to  elect.  The  conclu- 
sion is  irresistible  that  both  Miles  and  Smith  had  been 
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elected,  and  had  qualified,  and  were  acting  as  justices  of  the 
peace,  and  were  such  de  facto^  whatever  may  be  true  as  to 
their  de  jure  character, —  a  question  to  be  raised  by  qiu) 
warranto  or  some  other  direct  procedure,  and  not  by  attack 
on  the  validity  of  their  judicial  acts.  * 

By  the  Court. —  Judgment  affirmed. 


Hughes,  PlaintiflE  in  error,  vs.  The  State,  Defendant  in  error.  I109         397 

115  »496 

February  9  —  February  S6, 1901, 

Criminal  law  and  practice:  Jurors:  Qualification:  Statements  suhse-   j  jj^       ^^^ 
quent  to  verdict:  Examination:  Residence:  Immaterial  error:  Mur- 
der: Dying  declarations:  Record:  Presence  of  accused. 

1.  In  a  prosecution  for  the  murder  of  a  woman  who  was  an  inmate  of 
a  house  of  ill  fame,  a  juror,  when  examined  upon  the  voir  dire, 
stated  that  he  lived  about  two  blocks  from  the  saloon  where  the 
shooting  occurred,  and  that  he  had  read  about  the  matter  in  the 
newspapers  and  heard  some  discussion  about  it,  but  had  not  formed 
an  opinion,  and  thought  he  could  try  the  case  fairly.  During  the 
trial  the  attorney  for  the  accused  informed  the  court  that  said  juror 
had  been  in  said  saloon  soon  after  the  crime  was  committed.  There- 
upon the  coiuii  examined  him  and  he  admitted  having  been  in  the 
saloon  as  stated,  but  denied  having  learned  anything  in  particular 
about  the  case.  No  question  concerning  his  presence  in  the  saloon 
as  stated  was  put  to  him  upon  the  voir  dire.  Upon  motion  for  a 
new  trial  affidavits  were  introduced  tending  to  show  that  said  juror 
was  a  frequenter  of  the  disreputable  house  where  the  deceased 
lived;  that  he  knew  and  was  intimate  with  her;  that  he  had  stated 
soon  after  the  shooting  that  the  man  who  did  it  ought  to  be  sent 
over  the  road;  and  that  he  was  in  the  room  where  the  shooting  oc- 
curred while  the  body  of  the  deceased  still  lay  upon  the  floor.  The 
juror  admitted  that  he  was  in  the  saloon  building  as  stated  and 
that  he  had  been  at  said  disreputable  house,  but  denied  having 
been  in  said  room  or  having  known  the  deceased.  Held^  sufficient 
to  support  the  conclusion  of  the  trial  judge  that  the  juror  was  com- 
petent 

2,  A  verdict  in  a  criminal  case  cannot  be  impeached  by  anything  a 
juror  says  or  does  after  its  rendition. 
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&  A  person  summoned  as  talesman  is  not  disqualified  by  sea  2525, 
Stata  1898,  from  serving  as  a  juror,  by  reason  of  having  served 
upon  the  regular  panel  of  a  court  of  record  in  the  same  county 
within  a  year. 

4  The  fact  that  a  person  who  has  read  about  a  crime  in  the  newspapers 
stStes  that,  assuming  the  facts  stated  therein  to  be  true,  he  has 
formed  an  opinion  which  would  require  evidence  to  remove,  does 
not  disqualify  hin^  from  serving  as  a  juror,  if,  notwithstanding 
said  opinion,  he  thinks  he  can  dismiss  the  impression  and  stand  per- 
fectly fair  to  the  accused  upon  the  evidence^ 

5.  Questions  which  practically  ask  a  juryman  what  he  would  or  would 

not  do  under  a  supposed  state  of  facts  may  properly  be  ruled  out 

6.  Where  a  person  has  a  legal  residence  in  the  state,  his  statement  upon 

examination  as  a  juror  that  he  has  no  home  here,  but  lives  at  a 
hotel  and  is  temporarily  absent  from  the  state  a  large  part  of  the 
time^  does  not  disqualify  him. 

7.  Although  twelve  unchallenged  jurors  and  no  more  should  be  in  the 

box  at  all  times  while  the  jury  are  being  examined,  a  ffeiilure  in  that 
regard  does  not  constitute  a  material  error,  where  it  affirmatively 
appears  that  the  error  was  corrected  when  attention  was  called  to 
it,  and  that  in  the  meantime  nothing  had  been  done  except  exam- 
ine a  juror  withoht  objection. 

8.  In  a  prosecution  for  murder  evidence  that  on  the  day  when  the  de- 

ceased made  a  statement  tending  to  show  that  the  killing  was  in- 
tentional, and  prior  to  the  time  it  was  made,  the  deceased,  although 
at  times  in  a  stupor,  apparently  understood  what  she  was  talking 
about»  and  conversed  with  others  than  the  person  to  whom  the 
statement  was  made  concerning  other  matters  requiring  the  exer- 
cise of  memory  and  intelligence,  stating  to  one  person  that  she 
knew  she  could  not  get  well  and  could  not  live  long,  is  held  suffi- 
cient foundation  for  the  reception  of  said  statement  as  a  dying 
declaration;  and  the  testimony  of  other  witnesses  that  on  said  day 
the  deceased  was  delirious  and  did  not  know  what  she  was  doing 
afifects  only  the  credibility  of  the  statement 
0.  The  record  on  a  trial  for  murder  extending  over  several  days  affirm- 
atively showed  that  the  accused  was  present  at  the  time  of  arraign- 
ment and  plea,  and  at  the  opening  of  court  both  forenoon  and 
afternoon,  on  each  day  of  the  trial,  up  to  and  including  the  morn- 
ing session  at  which  the  jury  were  charged  and  retired,  and  that 
he  was  present  during  the  afternoon  session  of  that  day,  both  when 
the  jury  came  in  with  a  request  for  further  instructions,  and  after- 
wards when  such  instructions  were  given.  It  also  showed,  under 
all  reasonable  inferences,  that  the  jury  came  in  and  rendered  their 
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▼erdict  during  the  same  afternoon  session,  and  only  a  few  minutes 
after  receiving  such  additional  charge.  Held,  a  sufficient  showing 
that  the  accused  was  present  at  the  time  the  verdict  was  rendered. 

Ebror  to  review  a  judgment  of  the  circuit  court  for 
Douglas  county :  James  O'Neill,  Judge.    Affirmed. 

The  plaintiff  in  error  was  convicted  of  the  murder  of  May 
Bolz,  and  sentenced  to  imprisonment  for  life,  and  prosecutes 
this  writ  of  error  to  reverse  the  judgment.  The  evidence 
showed  that  the  accused  was  a  young  man  twenty-five 
years  of  age,  unmarried,  and  had  been  engaged  about  the 
railroad  business,  living  in  Superior,  in  what  is  known  as 
the  "  AUouez  Bay  district,"  at  the  east  end  of  that  town; 
that  for  about  a  year  and  a  half  prior  to  October  3, 1899,  he 
had  been  intimate  with  the  deceased,  who  was  an  inmate 
of  a  house  of  ill  fame  in  the  city  of  Superior,  in  the  AUouez 
Say  district,  and  that  they  had  talked  of  being  married ; 
that  the  accused  was  out  of  work,  and  contemplated  going  to 
West  Superior  to  obtain  work  in  the  railroad  business,  and,  if 
he  could  not  obtain  employment  there,  talked  of  going  West 
for  that  purpose;  that  the  deceased  knew  of  his  plans  with 
regard  to  leaving  Superior;  that  the  accused  stayed  with 
the  deceased  on  the  night  of  October  2d,  and  on  the  follow- 
ing day  met  her  at  about  2  o'clock  in  the  afternoon  at  the 
saloon  of  one  Barry,  in  the  said  district,  and  had  some  con- 
versation with  her  about  his  plans,  and  whether  she  would 
accompany  him.  This  conversation  was,  held  in  a  private 
wine  room  in  the  rear  of  the  saloon,  and,  after  it,  the  de- 
ceased came  out,  and  joined  some  friends  in  another  wine 
room,  and  a  few  minutes  afterwards  Hughes  again  called 
the  deceased  alone  into  another  wine  room,  and,  immedi- 
ately after  they  had  passed  in,  a  number  of  shots  were 
heard,  and  it  was  found  that  the  deceased  had  been  shot 
twice, —  once  in  the  right  arm  and  once  in  the  back,  the  last 
shot  entering  the  sheath  of  the  spinal  cord,  completely  par- 
alyzing the  body  from  that  point  down;  and  that  Hxi^hea 
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had  then  shot  himself  four  times.  The  evidence  tended 
further  to  show  that  Hughes  was  accustomed  to  carry  a  rusty 
revolver,  and  that  the  deceased  knew  it,  and  that  Hughes 
had  oiled  and  loaded  the  revolver  that  day;  but  Ihighcs 
claimed  upon  the  trial  that  the  shooting  was  accidental; 
that  as  they  passed  into  the  wine  room  the  deceased  felt  the 
revolver  in  his  coat  pocket,  and  told  him  be  was  careless; 
and  he  said,  "There's  nothing  in  it,"  and,  not  remembering 
that  he  had  oiled  and  loaded  it,  pulled  it  out,  pulled  the 
trigger,  and  it  went  off,  and  she  fell  back,  saying  she  was 
dying;  and  he  then  said,  "  If  you  are,  you  will  not  die  alone," 
and  turned  it  on  himself.  The  deceased  lived  until  October 
11th,  when  she  died,  having  made  an  ante-mortem  statement 
on  Sunday,  October  8th.  The  plaintiff  in  error  recovered 
from  his  wounds.  There  was  little,  if  any,  evidence  of  ill 
will  between  the  parties,  but  some  evidence  that  she  refused 
to  go  to  West  Superior  with  the  accused,  as  he  wanted  her 
to  do. 

John  II,  Vaughn^  for  the  plaintiff  in  error,  contended,  inter 
alicTy  that  if  a  juror  serves  upon  the  regular  panel  of  any 
court  of  record  within  a  year,  he  is  absolutely  disqualified 
from  serving  as  a  juror  in  any  cause  within  the  same  county 
for  one  year,  the  exception  being  that  if  he  has  served  dur- 
ing the  year  as  a  talesman  or  on  a  special  venire  he  is  not 
disqualified  from  again  serving  during  the  same  year  on  the 
regular  panel,  or  as  a  talesman,  or  on  a  special  venire.  First 
Nat.  Bank  v.  Poat^  66  Yt.  237.  Where  a  juror  positively 
says  that  he  has  an  opinion  which  it  will  require  evidence 
to  remove,  he  is  disqualified  by  reason  of  that  opinion. 
Thompson,  Trials,  §  80;  People  v.  Mather,  4  Wend.  229; 
Eason  v.  State,  6  Baxter,  466-476 ;  Comm,  v.  Knapp,  9  Pick. 
496;  Cotton  v.  State,  31  Miss.  504;  White  v.  Moses,  11  Cal. 
68;  Fahnestock  v.  State,  23  Ind.  231;  Stephens  v.  People,  38 
Mich.  739;  Bothschild  v.  State,  7  Tex.  App.  519;  CoUins  v. 
People,  48  111.  145;  Gray  v.  People,  26  111.  844;  Cancemi  v. 
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People,  16  K  T.  501;  Olive  v.  State,  11  Ifeb.  1;  Polk  v.  State, 
45  Ark.  165;  Palmer  v.  State,  42  Ohio  St.  596;  People  v. 
Thacker,  108  Mich.  652;  McOuire  v.  State,  76  Miss.  504; 
Sta/te  V.  Pamsey,  50  La.  Ann.  1839 ;  People  v.  WUmarth,  29 
App.  Div.  612;  People  v.  FuUz,  109  Cal.  258;  State  v.  Rutten, 
13  Wash.  203;  State  v.  WUcox,  11  Wash.  215;  State  v.  Mur- 
phy, 9  Wash.  204.   ., 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  and  oral  argument  by  i?.  F.  Hamilton,  second 
assistant  attorney  general. 

WiNSLow,  J.  A  claim  is  made  on  behalf  of  the  plaintiff 
in  error  that  the  verdict  is  contrary  to  the  lavv  and  the  evi- 
dence,  but  we  consider  the  claim  so  palpably  unfounded 
that  we  shall  not  undertake  to  discuss  it  at  length.  It  is 
sufficient  to  say  that,  in  our  judgment,  there  was  ample  evi- 
dence to  sustain  the  verdict. 

The  spedific  errors  claimed  will  be  considered  under  three 
beads. 

1.  Errors  in  the  selection  and  impaneling  of  the  jury. 
Under  this  head  a  number  of  points  are  made.  A  juror 
named  Sanow,  when  examined  on  the  voir  direy  stated  that 
he  lived  about  two  blocks  from  the  Barry  saloon  in  Octo- 
ber, 1899;  that  he  knew  something  of  the  matter  from 
reading  about  it  in  the  papers,  and  from  hearing  some  dis- 
cussion of  it,  but  had  not  formed  an  opinion,  and  thought 
he  could  try  the  case  fairly.  The  juror  was  accepted,  and 
the  trial  proceeded.  During  the  progress  of  the  trial,  Mr. 
Vaughn,  the  prisoner's  attorney,  informed  the  court  that 
be  had  just  been  informed  that  Sanow  was  at  Barry's 
saloon  soon  after  the  shooting,  and  was  very  much  excited 
and  affected  when  he  heard  of  it.  Thereupon  the  court 
examined  Sanow,  and  he  testified  that  he  was  in  the  saloon 
shortly  after  the  shooting,  but  did  not  learn  anything  in  par- 
ticular about  the  case,  and  formed  no  opinion.    The  ques- 
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tion  whether  he  was  in  the  saloon  had  not  been  put  to  him 
on  the  voir  dire.  The  court  then  proceeded  with  the  trial, 
Sanow  remaining  upon  the  jury.  After  the  verdict,  upon 
motion  for  a  new  trial,  a  number  of  affidavits  of  various 
persons  were  introduced  tending  to  show,  among  other 
things,  that  Sanow  was  a  frequenter  of  the  house  of  ill 
fame  where  May  Bolz  lived,  and  that  he  knew  and  was  inti- 
mate with  her;  that  he  had  been  heard  to  say,  soon  after 
the  shooting,  that  the  fellow  who  did  it  ought  to  be  sent 
over  the  road ;  and  that  Sanow  was  in  the  wine  room  where 
the  shooting  took  place  fifteen  or  twenty  minutes  after- 
wards, and  while  the  body  of  the  deceased  still  lay  on  the 
floor.  Sanow's  testimony  was  taken,  in  which  he  denied 
substantially  all  of  the  facts  alleged  except  that  he  ad- 
mitted that  he  was  in  the  saloon  building,  but  not  in  the 
wine  room,  and  admitted  that  he  had  been  twice  in  the 
house  where  deceased  lived,  but  denied  knowing  her.  The 
court  concluded  on  this  evidence  that  Sanow's*  testimony 
was  true,  and  that  he  was  a  competent  juror.  Upon  a  state 
of  facts  quite  similar,  a  like  ruling  was  sustained  by  this 
court  in  the  case  of  Schuster  v.  State,  80  Wis.  107.  The 
same  case  also  disposes  of  another  exception  as  to  the  juror 
Sanow.  He  was  asked  on  cross-examination  what  he  went 
to  the  sheriff's  room  for  after  the  verdict  was  rendered,  and 
an  objection  to  the  question  was  sustained.  As  held  in  the 
Schuster  Case,  the  verdict  cannot  be  impeached  by  anything 
which  the  juror  said  or  did  after  the  verdict  was  rendered. 
Another  juror,  named  Healy,  was  objected  to  as  incom- 
petent because  he  had  served  on  the  regular  panel  of  the 
superior  court  within  the  year,  and  because  he  stated  that 
he  had  formed  an  opinion  in  the  case.  Neither  of  the  points 
is  well  taken.  Healy  was  summoned  as  a  talesman,  and 
the  very  section  which  disqualifies  a  person  from  serving 
as  juryman  twice  within  a  year  excepts  from  the  rule  the 
case  where  a  person  is  summoned  as  a  talesman.    Stats.  1898, 
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sec.  2525.  As  to  his  knowledge  of  the  case,  h(3  said  he  had 
read  of  it  in  the  newspapers,  and  that,  assuming  the  facts 
stated  in  the  papers  were  true,  he  had  formed  an  opinion 
which  would  require  evidence  to  remove;  that  notwith- 
standing this,  he  thoughthe  could  dismiss  the  impression  and 
stand  perfectly  fair  to  the  accused  upon  the  evidence.  The 
situation  is  substantially  the  same  as  that  presented  in  Baker 
-w.  State^  88  Wis.  140,  and  for  the  reason  there  stated  we 
hold  that  no  error  was  committed. 

Several  jurors  were  asked  whether,  in  case  of  a  reasonable 
doubt  in  their  minds  as  to  the  guilt  of  the  accused,  they 
would  give  him  the  benefit  of  such  doubt,  and  whether  they 
would  give  the  accused  the  benefitof  such  a  doubt  as  quickly 
as  if  the  accused  were  a  highly  respectable  gentleman ;  also 
whether  they  would  be  prejudiced  against  the  accused  if  it 
developed  that  he  was  living  with  a  woman  not  his  wife,  and 
whether  they  would  follow  their  consciences  or  the  judge's 
instructions;  and  other  similar  questions  were  put,  all  of 
which  the  court  finally  ruled  out.  There  was  no  error  in 
these  rulings.  While  the  questions  might,  perhaps,  have 
been  properly  allowed,  because  the  trial  court  has  a  large 
discretion  as  to  the  selection  of  a  jury  {Sutton  v.  Fox^  55 
Wis.  531),  the  ruling  of  the  court  in  refusing  to  allow  them 
was  clearly  not  error.  They  were  questions  which  prac- 
tically asked  the  juryman  what  he  would  or  would  not  do 
under  a  supposed  state  of  facts,  and  such  questions  may 
properly  be  ruled  out.    Thompson,  Trials,  §  102. 

Objection  is  made  to  the  juror  Bogers  because  it  is  said 
his  examination  showed  that  he  was  not  a  qualified  elector 
of  this  state.  As  to  this  it  is  sufficient  to  sav  that,  while 
the  testimony  showed  that  he  was  away  from  the  state  a 
large  portion  of  the  time,  it  also  showed  that  the  absences 
were  temporary,  and  always  with  the  intention  of  returning. 
Stats.  1898,  sec.  69,  subd.  2.  He  was  an  unmarried  man, 
and  boarded  at  a  hotel.    It  is  true,  that  he  stated  that  he 
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had  no  home  here,  but  it  is  very  evident  that  he  meant  by 
the  word  "  home  "  a  house  or  family  residence.  His  other 
testimony  showed  him  to  have  a  legal  residence  here,  and 
there  was  no  error  in  allowing  him  to  remain  upon  the  jury. 

Objection  is  made  because  at  one  time  during  the  im- 
paneling of  the  jury  only  eleven  unchallenged  jurors  were 
in  the  jury  box,  and  at  another  time  there  were  thirteen 
in  the  box.  The  accused  was  not  required  to  challenge  at 
either  time,  nor  were  any  proceedings  had  except  that  the 
examination  of  jurors  was  proceeded  with,  and,  as  soon  as 
attention  was  called  to  the  situation,  the  blunder  was  cor- 
rected. The  true  rule  is  that  the  full  number  of  twelve  un- 
challenged jurors  should  be  in  the  box  at  all  times  while  the 
jury  are  being  examined.  Lamb  v,  State^  36  Wis.  424.  This 
rule  is  important,  and  should  be  strictly  observed  by  trial 
courts;  and,  had  the  accused  been  required  to  challenge 
when  there  were  less  or  more  than  twelve  unchallenged 
men  in  the  box,  it  may  be  that  a  serious  question  would  be 
presented;  but  when  it  affirmatively  appears  that  he  simply 
examined  a  juror  without  objection,  and  that  the  error  was 
corrected,  and  the  required  number  supplied,  when  atten- 
tion was  called  to  the  matter,  and  he  was  not  compelled  to 
challenge  or  exercise  any  right  in  the  absence  of  the  proper 
number,  it  must  be  held  that  he  suffered  no  prejudice,  and 
he  must  be  considered  to  have  waived  the  objection.  Flynn 
V,  State,  97  Wis.  44. 

2.  As  to  the  alleged  dying  declarations  of  May  Bolz,  which 
the  court  received  against  objection  and  exception.  This 
declaration  was  shown  to  have  been  made  on  the  afternoon 
of  Sunday,  October  8th  —  three  days  before  her  death  —  to 
one  Lontz.  It  will  be  unnecessary  to  detail  here  the  sub- 
stance of  the  statement  further  than  to  say  that  it  tended 
to  show  that  the  shooting  was  intentional  on  the  part  of  the 
accused,  because  the  deceased  had  told  the  accused  that  it 
was  all  off  between  them.    It  appears  quite  clearly  from  the 
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evidence  that  the  wound  was  so  serious  that  there  had  been 
no  hope  of  her  recovery  from  the  beginning.  Before  the 
declarations  were  received,  there  was  evidence  tending  to 
show  that  the  deceased  on  that  day,  and  prior  to  making 
the  statement,  apparently  understood  what  she  was  talking 
about;  that  several  persons  conversed  with  her  besides  the 
witness  Lontz  on  matters  requiring  the  exercise  of  memory 
and  intelligence,  such  as  the  disposing  of  her  belongings 
and  her  burial,  and  that  she  gave  intelligent  and  conscious 
answers;  that,  although  at  times  she  seemed  to  be  in  a  kind 
of  a  stupor,  still,  when  her  mind  was  aroused  she  was  in- 
telligent. This  testimony  came  not  only  fropa  the  witness 
Lontz,  but  also  from  at  least  three  other  witnesses,  two  of 
whom  were  physicians,  who  saw  and  conversed  with  her  on 
that  day.  In  addition  to  these  facts,  Lontz  testified  that 
she  told  him  that  she  knew  that  she  could  not  get  well  and 
could  not  live  long.  This  evidence  was  entirely  sufficient 
as  a  foundation  for  the  reception  of  the  statement  made.  It 
tends  to  show  that  the  statement  was  made  while  the  de- 
ceased was  intelligent  and  conscious,  under  the .  sense  of 
impending  death,  which  in  fact  soon  took  place.  This  satis- 
fies the  requirements  of  the  law.  Miller  v.  State,  25  Wis. 
384;  Eickards  v.  State,  82  Wis.  172.  The  fact  that  other 
witnesses  testified  afterwards  that  she  was  delirious  on  Sun- 
day, and  did  not  know  what  she  was  doing,  does  not  render 
the  testimony  inadmissible,  but  only  affects  the  credibility 
of  the  statement. 

3.  The  final  objection  made  to  the  judgment  is  that  the 
record  does  not  show  that  the  accused  was  present  when 
the  verdict  was  received,  and  hence,  under  the  principles 
stated  in  French  v.  State,  85  Wis.  400,  the  conviction  was 
erroneous  and  must  be  set  aside.  In  that  case  the  record 
did  not  show  that  the  accused  was  present  at  any  time  dur- 
ing the  trial,  which  lasted  for  several  days,  except"  when  he 
ivas  arraigned  and  pleaded ;  and  hence  it  affirmatively  ap- 
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peared  that  he  was  not  present  when  the  verdict  was  ren- 
dered, nor  when  sentence  was  pronounced.  Under  these 
circumstances  it  was  held  that  the  conviction  was  erroneous, 
that  the  record  in  capital  cases  must  show  the  presence  of 
the  accused  at  the  time  of  the  rendition  of  the  verdict  and 
at  the  time  of  sentence,  and  that  no  presumption  that  the 
prisoner  was  present  can  be  entertained  if  the  record  fails 
to  show  it.  We  shall  test  the  present  case  by  those  rules. 
The  clerk's  record  in  this  case  shows  that  the  trial  began  on 
November  23, 1899,  and  closed  by  the  rendition  of  the  ver- 
dict December  1,  1899.  It  affirmatively  shows  that  the  ac- 
cused was  present  at  the  time  of  arraignment  and  plea,  and 
at  the  opening  of  court,  both  forenoon  and  afternoon,  on 
each  day  of  the  trial,  up  to  and  including  the  morning  ses- 
sion of  December  1st,  at  which  time  the  jury  were  charged 
and  retired.  The  record  for  the  rest  of  the  day  reads  as 
follows: 

"  In  open  court,  December  Ist,  1899,  2  o'clock  p.  m. 

"  State  of  Wisconsin  vs,  William  Hughes. 

"The  jury,  through  Officer  James  Kane, intimated  to  the 
court  that  they  desired  to  receive  further  instructions. 
Thereupon  the  court  ordered  the  oflicer  in  charge  to  bring 
the  jury  into  court.  Jury  appeared  in  open  court  at  4:20 
o'clock  p.  m.,  and  submitted  two  requests  for  instructions; 
defendant,  William  Hughes^  defendant's  attorney,  John  H. 
Vaughn,  District  Attorney  Isaac  Ross,  and  H.  J.  Loud,  as- 
sistant district  attorney,  being  present.  Court  ordered  jury 
to  retire,  stating  that  it  would  take  some  time  to  prepare 
instructions  as  requested.  Jury  retired  in  charge  of  Officer 
Kane.  Court  ordered  jury  to  be  brought  into  court  at  5:20 
o'clock  p.  m.,  defendant,  William  Hughes^  attorneys 
Vaughn,  Koss,  and  Loud  being  present.  The  court  further 
instructed  the  jury.    Jury  retires  in  charge  of  OflBcer  Kane. 

"December  1st,  1899. 

"  State  of  Wisconsin  vs.  William  Hughes, 

"Jury  returned  into  court  with  the  following  verdict  at 
5:45  o'clock  p.  m.:  'We,  the  jury  impaneled  and  sworn  to 
try  the  issue  m  the  above-entitled  action,  find  the  defendant 
guilty  of  murder  in  the  first  degree,  as  charged  in  the  in- 
formation.   J.  F.  Huehle,  Foreman.' " 
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The  record  then  shows  on  December  4th  and  5th  follow- 
ing a  motion  for  a  new  trial  and  the  overruling  thereof, 
and  judgment  on  the  verdict,  at  both  of  which  times  the 
accused  was  present. 

The  question  is,  Does  the  record,  reasonably  construed, 
show  that  the  accused  was  present  in  court  when  the  ver- 
dict was  rendered  ?  We  think  it  does.  It  certainly  is  not 
essential  that  the  clerk  shall  enter  the  fact  of  the  pris- 
oner's presence  whenever  a  new  witness  is  sworn  or  step 
taken  in  the  case.  If  the  record  shows  the  presence  of  the 
prisoner  at  the  opening  of  each  session,  with  no  intervening 
adjournments,  it  is  quite  clear  that  this  is  enough  for  that 
session.  Thus,  as  a  trial  proceeds  from  day  to  day,  with 
ordinary  morning  and  afternoon  sessions  of  court,  the  rule 
as  to  the  record  showing  the  presence  of  the  defendant  is 
satisfied  if  it  shows  his  presence  at  the  beginning  of  each 
session;  not  because  any  presumption  is  indulged  in,  but 
because  the  reasonable  construction  of  the  entry  is,  in  the 
absence  of  anything  to  the  contrary,  that  the  prisoner  was 
present  (luring  the  session,  and  not  simply  at  the  moment 
the  session  began.  Wharton,  Cr.  PL  &  Pr.  §  551;  State  v. 
LewiSj  69  Mo.  92.  Any  other  rule  would  require  the  clerk 
to  be  continually  entering  the  presence  of  the  defendant  in 
order  to  keep  jurisdiction.  Xow,  in  the  present  case  it  ap- 
pears that  the  accused  was  present  at  the  opening  of  the 
morning  session  when  the  jury  was  charged ;  that  he  was 
present  during  the  afternoon  session,  both  when  the  jury 
came  in  with  their  request  and  afterwards  when  they  came 
in  for  further  instructions.  It  also  shows,  under  all  reason- 
able inferences,  that  the  jury  came  in  and  rendered  their 
verdict  during  that  very  afternoon  session^  only  a  few  min- 
utes after  they  received  the  additional  charge.  We  think 
the  only  reasonable  and  proper  conclusion  to  be  drawn 
from  the  record  is  that  the  prisoner  was  present  during  the 
entire  afternoon  session,  during  which  session  the  verdict 
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was  rendered,  and  that  snch  conclusion  does  not  require  the 
support  of  any  presumption. 

There  are  no  other  assignments  of  error  which  require 
attention. 

By  the  Court, —  Judgment  affirmed. 
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GoBEs,  Administrator,  and  others,  Kespondents,  vs.  Fi^ld, 

imp.,  Appellant. 
Same,  Respondents,  vs.  Murphy,  imp.,  Appellant. 

BecemUber  7, 1900  —  March  19, 1901. 

Banks  and  banking:  Insolvency:  Liability  of  officers  for  mismanage' 
ment:  Action  by  creditors:  Pleading:  Joinder  of  causes  of  action: 
Limitation  of  actions:  Clerical  mistake  in  date:  **  Liability  created 
by  law: "  Liability  of  cashier:  Parties:  Voluntary  assignment 

1.  In  an  action  by  creditors  of  an  insolvent  bank  against  its  officers,  a 

complaint  stating  a  cause  of  action  for  the  recovery  of  moneys  of 
the  bank  negligently  dissipated  by  defendants  contained  allega- 
tions to  the  effect  that  false  statements  as  to  the  solvency  of  the 
bank  were  given  out  and  published  by  defendants  and  that  plaint- 
iffs relied  thereon  in  making  their  deposits.  Held,  that  the  pur- 
pose of  these  allegations  was  to  give  a  full  statement  of  the  acts 
of  the  defendants  in  their  management  of  the  bank,  rather  than 
to  state  grounds  for  recoveries  by  plaintiffs  individually  on  the 
ground  of  deceit,  and  that  there  was  no  misjoinder  of  causes  of 
action. 

2.  An  allegation,  in  such  case,  that  "  the  legal  liability  of  stockholders 

to  contribute  to  the  lass  of  said  corporation  has  been  enforced  and 
paid,**  does  not  imply  that  any  action  to  enforce  the  stockholders* 
liability  has  ever  been  brought. 
8.  The  complaint  also  alleged  that  a  certain  defendant  ceased  to  be  a 
director  of  the  bank  February  23,  1893;  that  the  bank  made  a  vol- 
untary assignment  June  1, 1893;  that  the  assignee  duly  qualified 
and  entered  upon  his  duties,  and  was  still  in  ]x>6ses8ion  of  the  as- 
sets of  the  bank;  and  that  the  plaintiff  did  not  know  the  facts 
until  the  filing  of  the  inventory,  June  21, 1899.  Sec  1697.  Stats. 
1898,  requires  the  assignor  to  file  an  inventory  within  twenty  days 
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after  the  assignment,  and  there  was  no  allegation  that  such  duty 
had  not  heen  performed.  Hdd,  that  the  complaint  showed  on  its 
face  that  the  date  June  21, 1899,  was  an  error,  and  did  not  show 
that  the  action  was  commenced  more  tlian  six  years  after  the 
cause  of  action  accrued. 

4  Sec  4252,  Stats.  1898  (providing  that  actions  against  directors  or 
stockholders  of  a  moneyed  corporation  or  hanking  association  to 
recover  a  forfeiture  imposed  or  to  enforce  a  "  liability  created  by 
law  "  may  be  commenced  within  six  years  after  discovery  of  the 
facts  by  the  aggrieved  party),  refers  to  liabilities  created  by  statute 
law  and  not  to  common-law  liabilities.  HurUmt  v.  Marshall,  (SSi 
Wis.  590,  distinguished. 

5.  In  an  action  against  the  oflScers  and  directora  of  a  bank  to  recover 
for  losses  sustained  by  reason  of  their  mismanagement,  an  allega- 
tion in  the  complaint  that  **  by  the  negligence  and  want  of  ordinary 
care  and  diligence  on  the  part  of  the  defendants,  and  each  of  theni, 
in  the  discbarge  of  their  duties  as  directors  and  managers  of  the 
bank  "  they  permitted  and  allowed  the  funds  and  deposits  therein 
and  belonging  thereto  to  be  lost  and  said  bank  to  be  made  insolvent,*' 
is  held  to  include  the  cashier  (who  was  not  a  director)  as  one  of  the 
delinquent  officers,  although  many  of  the  specific  acts  charged 
could  ordinarily  have  been  done  only  by  the  directors. 

d  In  an  action  by  creditors  of  an  insolvent  banking  corporation,  which 
has  made  an  assignment  for  the  benefit  of  creditors,  to  recover 
from  its  directors  and  officers  losses  sustained  by  reason  of  their 
mismanagement,  the  assignee  is  a  necessary  party,  but  the  cor- 
poration, which  for  all  practical  purposes  has  ceased  to  exist,  is  not 

7.  In  such  a  case  it  is  not  sufficient  that  the  assignee  of  the  corporation 
is  individually  a  narty,  but  he  must  be  made  a  party  in  his  official 
capacity. 

Appeals  from  orders  of  the  circuit  court  for  Milwaukee 
county:  James  J.  Dick,  Judge.  Beversed, 
.  These  are  appeals  from  orders  overruling  separate  demur- 
rers by  the  appellants,  Field  and  Murphy^  to  an  amended 
complaint  in  the  same  action  as  that  of  Gores  v.  Day,  99 
Wis.  276,  and  Gores  v.  Elliott^  108  Wis.  465.  As  stated  in 
those  cases,  the  action  is  one  in  equity,  brought  by  a  cred- 
itor of  the  Plankinton  Bank,  an  insolvent  state  banking 
corporation,  against  the  officers  of  the  bank,  to  recover 
funds  and  property  of  the  corporation  alleged  to  have  beea 
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lost  by  the  negligence  and  fraud  of  said  officers  in  the  man- 
agement of  the  bank.  The  original  complaint  is  sufficiently 
stated  in  the  cases  above  referred  to.  After  the  commence- 
ment of  the  action  and  service  of  the  original  complaint,  an 
amended  complaint  and  summons  were  served  in  the  action, 
by  which  the  appellants,  Fidd  and  Murphy^  were  added  as. 
parties  defendant  in  the  action,  and  some  changes  were 
made  in  the  original  complaint  by  way  of  addition  and 
omission,  although  the  allegations  of  the  original  complaint 
are,  in  the  main,  retained.  So  far  as  necessary  to  the  con- 
sideration of  the  questions  in  this  case,  the  changesan  the 
original  complaint  may  be  briefly  stated  as  follows: 

In  said  original  complaint  it  was  stated  that  the  directors- 
of  the  bank,  on  the  1st  of  June,  1893,  and  for  a  long  tim& 
prior  thereto,  were  Frederick  T.  Day,  James  G.  Jenkins,. 
William  Plankinton,  F.  W.  Noyes,  William  H.  Momson,  and 
Charles  L.  Clason,  but  nowhere  in  said  complaint  was  it 
charged  that  the  defendant  Murphy  was  an  officer  or  in  any 
way  connected  with  said  bank.  In  the  amended  complaint,, 
however,  the  name  of  W.  H.  Momson  as  director  is  dropped 
out,  and  it  is  charged  that  the  defendant  Fidd  was  a  di- 
rector of  said  bank  prior  to  the  23d  of  February,  1893,  and 
that  after  February  23, 1893,  the  defendant  ^^/io^^  succeeded 
.  the  defendant  Field  as  director.  The  amended  complaint 
further  alleged  that  the  defendant  Murphy  was  cashier  of  said 
bank  from  its  organization  to  the  23d  of  January,  1893,  and 
that  he  participated  in  various  ways  in  the  negligent  man- 
agement of  the  bank  by  its  directors.  The  amended'  com- 
plaint charges  the  same  acts  of  negligent  and  corrupt  man- 
agement by  the  officers  of  the  bank  as  those  charged  in  the 
original  complaint,  except  that  the  allegation  in  the  original 
complaint  charging  the  unlawful  payment  of  dividends  ia 
omitted.  A  new  allegation  is  also  contained  in  the  amended 
complaint  to  the  effect  that  the  alleged  fraudulent  acts  and 
doings  of  said  defendants  did  not  become  known  to  the 
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plaintiffs  until  after  the  filing  of  the  inventory  of  the  Flank- 
inton  Bank  by  William  Plankinton,  assignee  thereof,  June 
21,  1899,  and  could  not,  by  the  exercise  of  reasonable  care, 
have  become  known  to  the  plaintiffs,  or  any  of  them,  prior 
to  that  time. 

The  demurrers  were  based  upon  the  following  grounds: 
first,  that  there  is  a  defect  of  parties,  in  that  neither  the 
Plankinton  Bank  nor  William  Plankinton,  as  assignee,  is 
made  a  party;  second,  that  several  causes  of  action  have 
been  improperly  united ;  third,  that  the  plaintiffs  have  an 
adequate  remedy  at  law ;  fourth,  that  said  action  was  not 
commenced  within  the  time  limited  by  sec.  4222,  Stats.  1898; 
and,  fifth,  that  no  sufficient  facts  are  stated  to  constitute  a 
cause  of  action  against  either  of  the  appellants. 

C.  T.  HickaXy  for  the  appellant  Fidd. 

For  the  appellant  Murphy  there  was  a  brief  by  MiUer^ 
Noyes  <&  Miller^  and  oral  argument  by  Geo.  H.  Noyea. 

For  the  respondents  there  was  a  brief  by  Mock  &  WiUig^ 
Jf.  J/".  RUey^  and  J,  G,  Cox^  attorneys,  and  Mbritz  Wittiffj 
of  counsel,  and  a  separate  brief  by  Joseph  B.  Doe^  of  coun- 
sel, and  oral  argument  by  Mr.  Moritz  Wittig  and  Mr.  Doe. 

The  following  opinion  was  filed  January  8,  1901: 

WiNSLow,  J.  The  amended  complaint,  to  which  the  de- 
murrers before  us  were  interposed,  contained  the  same  alle- 
gations of  official  misfeasance  and  nonfeasance  (with  one 
immaterial  omission)  as  those  contained  in  the  original  com- 
plaint, which  was  passed  upon  by  this  court  in  the  case  of 
Gores  v.  Day,  99  Wis.  2Y6.  The  grounds  of  demurrer  which 
were  considered  and  decided  in  that  case  were  the  general 
ground  that  no  cause  of  action  was  stated,  and  the  further 
ground  that  the  court  had  no  jurisdiction  of  the  subject  of 
the  action.  It  was  there  held,  in  substance,  that  the  com- 
plaint stated  an  equitable  cause  of  action  at  common  law, 
namely,  an  action  by  a  creditor  to  enforce  the  right  of  the 
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corporation  to  compel  corporate  officers  to  account  for  and 
pay  over  to  the  assignee  assets  of  the  bank  lost  through  their 
wrongdoing.  This  was  the  sum  and  substance  of  that  de- 
cision, and  we  are  entirely  satisfied  with  the  conclusions 
there  reached  upon  the  questions  presented,  and  shall  not 
re-examine  them.  There  are,  however,  other  questions  now 
presented  which  require  consideration. 

1.  It  is  argued  that  two  causes  of  action  have  been  im- 
properly joined,  namely,  an  action  in  equity  to  recover  of 
bank  officers  moneys  of  the  bank  negligently  dissipated,  and 
an  action  at  law  for  damages  suffered  by  a  depositor  who 
was  induced  to  deposit  his  money  in  the  bank  by  deceitful 
representations  as  to  its  solvency.  Were  the  premises  of  the 
argument  correct,  doubtless  the  conclusion  would  follow,  be- 
cause not  only  is  the  one  an  action  in  equity  and  the  other 
an  action  at  law,  but  the  former  is  brought  to  enforce  a  right 
of  action  accruing  to  the  bank,  in  which  the  recovery,  if 
any,  must  go  to  the  assignee  for  distribution,  and  the  latter 
is  brought  to  enforce  a  liability  for  damages  to  the  individ- 
ual creditor,  caused  by  the  deceit.  KiUen  v.  Barnes^  106 
Wis.  546. 

It  is  true  that  the  complaint  contains  allegations  to  the 
effect  that  false  statements  as  to  the  solvency  of  the  bank 
were  given  out  and  published  by  the  defendants,  and  that 
the  plaintiffs  relied  thereon  in  making  their  deposits,  and  it 
is  certainly  true  that  these  allegations  would  be  pertinent 
and  necessary  in  an  action  at  law  for  deceit;  but,  viewing 
the  complaint  as  a  whole,  we  do  not  regard  them  as  intro- 
duced in  this  action  for  the  purpose  of  claiming  individual 
recoveries  by  the  plaintiffs  on  that  ground,  but  rather  as 
historical  in  their  nature,  and  simply  as  intended  to  fully 
place  before  the  court  a  full  statement  of  the  acts  of  the 
defendants  in  their  management  of  the  affairs  of  the  bank. 
Such  was,  in  effect,  the  conclusion  reached  in  the  case  of 
Oager  v.  Maraden^  101  Wis.  598,  where  similar  allegations 
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were  contained  in  the  complaint,  although  the  effect  of  the 
allegations  in  question  is  assumed  and  not  discussed  in  the 
opinion. 

2.  It  is  argued  that  the  complaint  shows  that  an  action 
has  already  been  brought  to  close  up  the  affairs  of  the  cor- 
poration, and  therefore  that  no  subsequent  action  can  be 
maintained;  citing  Foster  v.  Posson^  105  Wis.  99,  and  Cun- 
ningham V.  Wechsdberg^  lOS  Wis.  359.  The  allegation  relied 
upon  is  as  follows:  "That  the  legal  liability  of  stockhold- 
ers to  contribute  to  the  loss  of  said  corporation,  as  plaintiffs 
are  advised  and  believe,  has  been  enforced  and^  paid."  It 
is  sufficient  to  say,  as  to  this  contention,  that  it  does  not 
imply  that  any  action  to  enforce  the  liability  of  stockholders 
has  ever  been  brought.  The  stockholders  may  have  dis- 
charged their  liabilities  upon  demand  and  without  action, 
and  such  payment  would  properly  be  alleged  as  an  enforced 
payment.  Even  if  the  allegation  in  question  implied  the 
bringing  of  an  action,  it  would  not  necessarily  follow  that 
such  action  was  a  winding-up  action. 

3.  The  defendant  Field  insists  that  the  complaint  shows 
that  more  than  six  years  has  elapsed  since  the  cause  of  action 
accrued  against  him,  and  hence  that  it  is  barred  by  sec.  4222, 
Stats.  1898.  The  complaint  alleges  that  Field  ceased  to  be 
a  director  February  23,  1893.  Another  allegation  of  the 
complaint  is  to  the  effect  that  the  plaintiffs  did  not  know  the 
facts  until  the  filing  of  the  inventory  of  the  bank  by  Will- 
iam Plankinton,  the  assignee,  to  wit,  on  the  21st  of  June, 
1899.  Hence  it  is  argued  that  the  complaint,  on  its  face, 
shows  that  the  action  could  not  have  been  commenced  until 
after  June  21, 1899,  or  more  than  six  years  after  Mr.  Field^s 
official  connection  with  the  bank  ceased.  The  difficulty  with 
the  argument  is  that  the  complaint  shows  on  its  face  that 
the  date  of  June  21,  1899^  is  an  error.  The  complaint  shows 
that  the  voluntary  assignment  of  the  bank  to  Mr.  Plankin- 
ton was  made  June  1, 1893,  and  that  the  assignee  duly  quali- 
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fied  and  entered  on  his  duties,  and  was  still  in  possession  of 
the  assets  of  the  bank  when  the  complaint  was  drawn.  The 
statute  requires  the  assignor  to  file  its  inventory,  certified 
by  the  assignee,  within  twenty  days  after  the  assignment 
(Stats.  1898,  sec.  1697),  and  there  is  no  allegation  that  such 
duty  was  not  performed.  How  it  could  be  delayed  for  six 
years  is  certainly  not  apparent.  We  think  that  no  such 
efi'ect  can  reasonably  be  given  this  allegation  as  the  appel- 
lant claims ;  that  it  must  be  considered  a  clerical  error,  and 
hence  can  furnish  no  basis  for  a  conclusion  as  to  when  the 
action  was  commenced.  So  concluding,  we  cannot  say  that 
there  is  anything  on  the  face  of  the  complaint  to  show  that 
more  than  six  years  has  elapsed  since  the  cause  of  action 
accrued  and  before  the  action  was  commenced  against  Mr. 
Field, 

In  this  connection  a  contention  made  by  the  respondent 
should  properly  be  noticed  to  the  effect  that  the  statute  of 
limitations  properly  applicable  to  this  action  is  not  sec.  4222, 
Stats.  1898,  which  is  the  general  six-year  limitation  statute, 
but  rather  sec.  4252,  which  provides,  in  substance,  that  ac- 
tions against  directors  or  stockholders  of  a  moneyed  corpo- 
ration or  banking  association  to  recover  a  forfeiture  imposed 
or  enforce  a  liability  "  created  by  law  "  may  be  brought 
within  six  years  after  discovery  of  the  facts  by  the  aggrieved 
party.  We  are  satisfied  that  the  words  "  liability  created 
by  law  "  refer  to  a  liability  created  by  statute  law,  and  that, 
as  the  liabilities  attempted  to  be  enforced  in  this  action  are 
common-law  liabilities,  the  section  cannot  be  held  to  apply. 
Such  was  the  ruling  upon  a  statute  identical  in  terms  in 
New  York.  Brinckerhoff  v,  Bostwick^  99  N.  T.  185.  See 
State  V.  Grove,  77  Wis.  448. 

4.  It  is  claimed  in  behalf  of  the  defendant  Murphy  that 
the  complaint  does  not  charge  him  with  any  act  of  misman- 
agement by  which  the  assets  of  the  bank  were  lost.  Murphy 
was  not  a  director  of  the  bank,  but  simply  cashier;  and  it  is 
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certainly  true  that  many  of  the  acts  charged, —  such  as  al- 
lowing the  defendant  Day  to  have  control  and  management 
of  the  bank, —  are  acts  which,  ordinarily  at  least,  could  only 
be  done  by  the  directors;  but  there  are  some  allegations  in 
the  complaint,  which,  though  very  general  in  their  nature, 
we  think  must  be  reasonably  construed  as  charging  that 
moneys  of  the  bank  were  lost  by  the  negligence  of  the 
cashier.  One  of  these  allegations  is  to  the  effect  that,  ^'  by 
the  negligence  and  want  of  ordinary  care  and  diligence  on 
the  part  of  the  defendants,  and  each  ofthem^  in  the  discharge 
of  their  duties  as  directors  and  managers  of  said  bank, 
and  inattention  to  its  affairs,  permitted  and  allowed  the 
funds  and  deposits  therein  and  belonging  thereto  to  be  squan- 
dered and  lost,  and  said  bank  made  insolvent,''  etc.  We  think 
this  allegation  must  be  held  to  include  the  cashier  as  one  of 
the  delinquent  officials. 

5.  There  remains  to  be  considered  the  single  'question 
whether  there  is  a  defect  of  parties  by  the  nonjoining  of  the 
corporation  itself  or  the  assignee  as  a  party  defendant.  In 
considering  this  question  the  nature  of  the  action  must  be 
remembered.  It  is  not  an  action  to  recover  property  of  the 
plaintiff,  but  an  action  to  enforce  rights  of  the  banking  cor- 
poration against  its  officers,  and  allowed  to  be  brought  by 
the  plaintiff  simply  because  the  proper  officers  of  the  corpo- 
ration either  actually  or  virtually  refuse  to  bring  it.  The 
recovery,  if  any,  becomes  part  of  the  assets  of  the  corpora- 
tion, and  goes  to  the  assignee.  Gore%  v.  Day,  99 'Wis.  276. 
Logically,  the  corporation  should  be  made  a  party  to  such 
an  action,  and  must  be  an  indispensable  party  where  the 
corporation  is  in  fact  a  "  going  concern,"  and  the  recovery, 
if  any,  will  go  into  the  corporate  treasury.  2  Fomeroy,  Eq. 
Jur.  (2d  ed.),  §  1095 ;  Imid,  L.  <k  L.  Co,  v.  McJntyre,  100 
Wis.  246-26^.  It  is  believed  that  this  has  been  the  uniform 
practice  in  such  actions,  and  for  the  palpable  reason  sug- 
gested above,  namely,  that  the  cause  of  action  which  is  being 
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enforced  is  the  cause  of  action  of  the  corporation,  and  the 
moneys  received  will  go  to  the  corporation  as  trustee  for  its 
members,  subject,  of  course,  to  the  rights  of  creditors,  if  any 
such  rights  exist. 

•  The  reason  for  the  rtile  disappears,  however,  when  it  ap- 
pears, as  in  the  present  case,  that  the  corporation,  for  all 
practical  purposes,  is  defunct.  While  not,  perhaps,  legally 
dissolved,  the  allegations  of  the  complaint  show  that  it  has 
ceased  business  for  years,  that  all  its  property  and  property 
rights  have  passed  to  its  assignee,  and  that  the  recovery 
here,  if  any,  must  go  to  the  assignee,  to  be  distributed  under 
the  order  of  the  court,  and  can  never  reach  the  corporate 
treasury.  These  considerations  eflfectustUy  remove  from  the 
case  the  necessity  of  the  presence  of  the  corporation,  which 
at  best  is  now  little  more  than  a  name;  but  they  call  all  the 
more  loudly  for  the  presence  of  the  assignee  of  the  cor- 
poration, who  must  administer  the  fund  recovered,  and  we 
cannot  but  regard  his  presence  in  the  action  as  indispen- 
sable. It  is  true  that  William  Plankinton,  who  is  alleged  to 
be  the  assignee,  is  a  party  to  the  action  in  his  personal  ca- 
pacity; but  we  cannot  regard  this  as  sufficient.  The  test 
must  be  whether  a  judgment  in  the  action  would  be  bind- 
ing and  conclusive  upon  Mr.  Flan kinton's  successor  in  office. 
Manifestly,  it  would  not  as  the  action  isat  present  constituted. 
It  would  be  dangerous  to  hold  that  a  judgment  in  an 
action  to  which  a  person  is  made^a  party  simply  as  an  in- 
dividual would  be  binding  on  such  person  as  a  public  officer^ 
and  upon  his  successor  in  office.  We  therefore  conclude 
that  the  assignee  of  the  bank  in  his  official  capacity  is  a 
necessary  party  to  the  action,  and  that,  not  having  been 
made  a  party,  the  demurrers  should  have  been  sustained. 

By  ths  Court — The  orders  appealed  from  are  reversed, 
and  the  action  is  remanded  with  directions  to  sustain  the 
demurrers. 

Bardeen,  J.,  took  no  part. 
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Motion  by  the  respondents  for  rehearing  were  submitted 
for  the  appellants  on  a  brief  by  Miller^  Noyes  dk  Miller j 
attorneys  for  Murphy^  and  (7.  T.  JBickox,  attorney  for  Fidd^ 
and  for  the  respondent  on  a  brief  by  M,  M.  RUey^  Moritz 
Wittig^  and  Joseph  B.  Doe^  of  counsel. 

To  the  point  that  the  assignee  is  not  a  necessary,  and  not 
even  a  proper,  party  to  an  action  to  enforce  the  liability  of 
directors  and  other  corporate  ofScers  for  neglect  of  duty, 
counsel  for  the  respondents  cited  Fro8t  v,  CUizens^  Nat, 
Bcmky  68  Wis.  234;  Kyes  v,  MerriU  F.  Co,  92  Wis.  36;  In 
re  Gilbert,  94  Wis.  108 ;  Famaworth  v.  Woody  91  N.  Y.  308 ; 
Bank  of  Niagara  v,  Johneon^  8  Wend.  645 ;  Oainey  v.  Gil- 
Sony  149  Ind.  58;  Runner  v.  Dwiggine^  147  Ind.  238,  and 
cases  cited;  Angell  &  A.  Corp.  §  312;  Greaves  v.  Gouge^  69 
N.  Y.  154;  Brinckerhoff  V,  Bostwick^  88  N.  Y.  62;  Maxwell 
V.  Northern  T.  Co.  70  Minn.  334. 

The  following  opinion  was  filed  March  19, 1901: 

WiNSLow,  J.  Upon  motions  for  rehearing  made  by  re- 
spondents in  these  cases,  we  ai%  asked  to  review  and 
reverse  that  part  of  the  former  decision  which  holds  that 
the  words  "liability  created  by  law,"  in  sec.  4252,  Stats. 
1898,  refer  to  liabilities  created  by  statute  law  alone,  and 
it  is  said  that,  by  so  holding,  we  have  overruled  the  de- 
cision in  the  case  of  Surlbtit  v.  Marshall,  62  Wis.  590.  We 
have  given  the  point  careful  consideration,  but  are  not  con- 
vinced that  we  have  erred,  nor  are  we  convinced  that  Hurl- 
hut  V.  Marshall  has  been  overruled.  In  that  case  the  mean- 
ing of  the  words,  "  made  liable  by  law,"  in  sec.  3221,  K.  S. 
1878,  was  under  consideration,  and  it  was  held  that  they  in- 
cluded all  statutory  and  common-law  liabilities.  This  hold- 
ing was  based  upon  the  evident  intent  shown  in  that  section, 
and  the  other  sections  in  immediate  connection  therewith, 
that  all  legal  liabilities  of  the  officers  or  stockholders  of  a 
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banking  corporation  to  its  creditors  should  be  settled  in  one 
action  in  equity. 

As  to  the  meaning  of  the  words,  "liability  created  by 
law,"  in  sec.  4252,  however,  none  of  these  considerations 
applies.  This  section  is  a  part  of  the  chapter  on  limitations 
of  actions,  and  stands  by  itself.  It  simply  declares  that  the 
chapter  "  shall  not  affect  actions  against  directors  or  stock- 
holders of  a  moneyed  corporation  or  banking  association  to 
recover  a  forfeiture  imposed  or  to  enforce  a  liability  created 
by  law,"  etc.  That  the  law  named  in  this  section  is  statute 
law  seems  to  us  quite  clear.  The  law  referred  to  is  one 
which  imposes  a  forfeiture  or  creates  a  liability.  Forfeitures 
are  only  imposed  by  statute  law.  We  see  no  occasion  to 
retrace  our  steps  on  this  question  of  construction,  nor  do  we 
think  that  the  case  of  Hurlbut  v.  Marshall  has  been  in  any 
respect  overruled. 

We  are  asked  by  respondents  to  decide  what  statute  of 
limitation  is  applicable  to  the  cause  of  action  stated  in  the 
complaint.  This  seems  a  question  of  some  diflSculty,  and  as 
it  has  not  been  adequately  argited,  and  its  decision  is  not 
necessarily  called  for  upon  the  complaint  as  it  stands^  we 
refrain  from  expressing  an  opinion  on  the  question. 

By  the  Cov/rt. — Motions  denied. 
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Appellants. 

December  10,  1900  — March  19, 1901. 

Waters:  Title  to  lake  bed:  Patents,  when  void:  Public  trtist:  Adverse 
possestsion:  Artificial  filling:  Ejectment:  Riparian  rights:  Elements 
of  actual  possession:  Statutes  construed:  Usual  improvement- 
Hunting  and  flashing, 

1.  Land  covered  by  the  waters  of  lakes  or  ponds,  or  by  water  partak- 
ing of  like  character  as  regards  public  rights,  though  in  form  con- 
veyed by  a  federal  or  state  patent^  is  vested  in  the  state  the  same 
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after  such  conveyance  as  before,  such  conveyance,  as  to  such  land, 
being  absolutely  void. 

2.  The  title  to  land  of  the  character  mentioned,  in  the  territory  out  of 
which  the  stato  of  Wisconsin  was  formed,  prior  to  such  formation, 
was  in  the  United  States  in  trust  to  preserve  to  the  i)eople  of  pros- 
pective states  the  enjoyment  of  theVaters  covering  the  same  to 
the  line  of  ordinary  high-water  mark,  to  the  same  extent  as  tidal 
waters  are  enjoyable  by  the  rules  of  the  common  law.  When  this 
state  was  admitted  into  the  Union  such  trust  as  to  such  land 
within  the  boundaries  devolved  upon  it  and  there  remains,  for  it 
is  powerless  to  divest  itself  of  the  trust  so  far  as  its  preservation  is 
necessary  to  maintein  in  all  its .  integrity  the  character  of  su6h 
watera 
-&  The  presumption  as  regards  land  covered  by  water  of  the  character 
above  indicated  is  that  the  trust  mentioned  atteched  thereto  be- 
fore the  government  survey  was  made,  and  that  the  extension  of 
such  survey  over  and  the  conveyance  of  such  land  in  form  was 
void;  or  that  a  trust  of  a  like  character  attached  to  the  land  by 
reason  of  the  shore  line  being  extended  by  erosion. 

4  No  title  can  be  obtained,  by  adverse  possession  for  twenty  years,  to 
land  held  by  the  state  in  any  capacity. 

&  The  title  to  land  held  by  the  state  in  trust  to  preserve  to  the  people 
thereof  the  enjoyment  of  lakes  and  ponds  does  not  change^  by  arti- 
ficial filling  so  as  to  raise  the  surface  above  the  level  of  the  water. 

'4L  Adverse  possession  of  land  covered  by  water,  which  is  the  subject 
of  private  ownership,  may  be  acquired  by  any  means  which  actu- 
ally and  notoriously  exclude  the  true  owner  therefrom,  effectually 
disseising  him  thereof.  Other  means  than  physical  exclusion  by 
residence  thereon  or  by  inclosing  the  same  will  accomplish  it 

7,  The  mere  ownership  of  the  shore,  where  title  stops  at  the  water's 
edge  by  reason  of  the  public  character  of  such  water,  does  not  en- 
title one  to  maintein  ejectment  to  obtain  possession  of  land  beyond 
the  water's  edga 

S.  Private  intereste  in  land,  if  there  be  any  below  the  line  of  ordinary 
high-water  mark  of  public  waters,  is  prima  facie  incident  to  the 
ownership  of  the  shore,  and  if  title  to  the  latter  be  divested  from 
one  by  adverse  possession,  the  intereste  which  are  incidentel 
thereto  pass  with  it 
On  motion  for  rehearing: 

%  A,  prima  facte  paper  title  in  plaintiff,  estoblished  in  an  action  of 
ejectment^  does  not  entitle  him  to  recover  as  a  matter  of  law  in 
the  face  of  evidence  tending  to  show  that  the  premises  in  contro- 
versy are  not  subject  to  private  ownership  because  of  being  part 
of  the  bed  of  a  laka 
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10.  Thoogfa  the  government  survey  and  plat  of  premises  in  controversy 

shows  them  to  be  upland,'  and  the  mapping  thereof  into  lots  and 
blocks  by  a  person  claiming  to  be  the  owner  indicates  the  same» 
the  physical  situation,  as  to  whether  such  premises  are  or  are  not 
a  part  of  the  lied  of  a  lake,  will  prevail 

11.  It  is  not  necessaiy  that  a  particular  locality  should  be  wholly  cov- 

ered by  water  constantly,  or  be  covered  sufficiently  to  be  suscep- 
tible of  navigation,  to  give  thereto  the  character  of  a  lake  bed  as 
regards  title  thereta  If  a  body  of  water  is  not  a  river,  yet  is  rea- 
sonably constant  in  character,  it  is  a  pond  or  lake,  and  the  limits 
thereof  are  the  natural  shore  though  water  does  not  constantly 
stand  at  that  point 

12l  If  a  plaintiff  in  ejectment  establishes  prima  facte  paper  title  to  the 
loeus  in  quo,  he  is  not  entitled  to  recover  as  a  matter  of  law  in  the 
face  of  evidence  tending  to  show  that  the  premises  are  submerged 
by  water  and  are  appurtenant  to  a  shore  the  title  to  which  has 
been  divested  from  the  true  owner,  so  called,  by  adverse  posses* 
sion. 

18.  The  elements  of  actual  possession  necessary  to  draw  to  it  construct- 
ive possession,  when  an  adverse  claim  to  real  estate  is  founded  on 
color  of  title  under  sea  4211,  Stats.  1898,  are  the  same  as  actual 
occupancy  under  sec  4218,  as  construed  by  sec.  4214,  though  the 
evidence  deemed  sufficient  to  establish  occupancy  under  the  latter 
sections  may  not  be  so  deemed  under  the  former,  the  circumstance 
of  color  of  title  being  of  itself  significant  as  to  the  nature  of  the 
possession. 

14  The  only  substantial  difference  between  adverse  possession  under 
sec  4211,  Stata  1898,  and  such  possession  under  sea  4214,  is  that 
under  the  former  actual  possession  is  extended  by  construction  to 
the  limits  of  the  land  described  in  the  paper  conveyance  or  judg- 
ment constituting  the  basis  of  color  of  title,  while  under  the  latter 
the  adverse  claim  is  limited  by  the  actual  adverse  occupancy. 

15.  When  unexplained  actual  occupancy  for  the  requisite  length  of  time 
has  been  clearly  established,  either  under  sec.  4211,  Stata  1898,  or 
seca  4218,  4214,  the  presumption  of  seisin  in  the  true  owner  within 
such  time  disappears,  and  the  presumption  that  the  requisites  of 
adverse  possession  have  been  complied  with  by  the  occupant  arises 
under  sec.  4210. 

10.  No  particular  kind  of  inclosure,  nor  any  inclosure,  is  required  to  es- 
tablish adverse  possession  as  a  matter  of  fact  under  sec.  4214,  Stat& 
1898;  but  if  such  an  inclosure  is  relied  upon  to  establish  such  pos- 
session as  a  matter  of  law,  it  must  be  of  a  substantial  character, 
though  not  necessarily  artificial,  so  as  to  be  effective  as  a  protec- 
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tion  against  outside  interference  in  adapting  the  premises  to  some 
suitable  use. 

17.  If  a  usual  improvement  is  relied  upon  to  establish  adverse  posses- 

sion, an  inclosure  of  any  character,  partly  or  wholly  marking  the 
boundary  claimed,  or  any  other  method  of  clearly  defining  such 
boundary,  accompanied  with  circumstances  satisfactory  to  a  jury 
to  establish  the  essential  facts,  is  sufficient. 

18.  A  usual  improvement,  within  the  meaning  of  sea  4214^  Stata  1898, 

does  not  require  improvement  of  the  land  in  value,  but  any  actual 
use  thereof  to  which  it  is  adapted  and  to  which  the  owner  or  one 
claiming  to  be  the  owner  might  reasonably  devote  it.  Occupation 
of  a  locality  for  a  burial  lot,  or  some  other  purpose  that  would  par- 
tially or  wholly  destroy  its  value,  may  be  as  effective  an  improve- 
ment as  any  other,  according  to  the  circumstances. 

19.  What  will  constitute  actual  possession  in  thS  sense  of  being  a  usual 

improvement  of  real  estate  within  the  meaning  of  sec.  4214,  Stats. 
1898,  varies  according  to  the  character  of  the  land,  its  location, 
and  all  circumstances  bearing  on  the  question.  That  there  must 
be  a  uaucU  improvement,  where  that  is  relied  upon,  is  a  matter  of 
law;  what  is  such  an  improvement  is  a  matter  of  fact 

20.  Continued,  exclusive,  notorious  use  of  premises  covered  by  water  for 

the  purpose  of  hunting  and  fishing,  with  other  circumstances,  may 
tend  to  establish  adverse  occupancy  so  as  to  carry  a  case  to  the 
jury,  under  proper  instructions,  to  say  whether  there  was  such  an 
occupancy  as  to  constitute  disseisin  of  the  true  owner. 

21.  Actual  occupancy  of  premises,  so  as  to  indicate  at  every  instant  of 

time,  by  mere  observation,  the  extent  of  the  hostile  use.  is  not  nec- 
essary to  satisfy  sec.  4214,  Stata  1898.  It  need  be  only  such  con- 
tinuous, exclusive,  hostile  use  as  in  the  judgment  of  the  jury, 
under  all  the  circumstances,  is  sufficient  to  notify  the  true  owner, 
actually  or  constructively,  of  the  invasion  of  his  rights  and  the 
actual  extent  thereof. 
[Syllabus  by  Marshall*  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwio,  Judge.    Bevet^aed. 

Action  in  ejectment.  The  complaint  was  in  the  uspal 
form.  The  answer  contained  a  plea  of  the  twenty-year 
statute  of  limitations.  Sec.  4207,  Stats.  1898.  The  defense 
thus  pleaded  was  the  one  relied  upon  on  the  trial.  To  main- 
tain plaintiff's  case  evidence  was  produced  showing ^rima 
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J^acie  record  title  in  itself  of  a  portion  of  two  lots  in  frac- 
tional section  33,  township  7,  range  22  £.,  and  competent 
evidence  that  such  portion  includes  the  premises  in  dispute. 

The  evidence  on  the  part  of  defendants  was  to  the  fol- 
lowing eflfect.  In  1872,  theretofore,  and  thereafter,  except 
as  artificially  changed,  the  territory  called  "Jones  Island,'* 
which  includes  the  premises  in  controversy,  was  covered  by^ 
the  waters  of  Lake  Michigan.  The  water  was  quite  shallow 
in  many  places  and  in  others  was  as  much  as  nine  feet  deep. 
A  man  by  the  name  of  Truher,  at  the  time  specifically 
stated,  had  a  house  on  the  submerged  territory,  supported 
in  some  way  in  the  shallows  or  resting  on  a  piece  of  mad^ 
land.  Just  how  that  was  does  not  clearly  appear.  He 
pretended  to  exercise  dominion  over  the  entire  territory, 
and,  so  pretending,  he  prevented  any  person  from  locating 
thereon  without  his  permission.  He  sold  his  house  and 
claim  of  title  to  one  Jacob  Muza  in  1872,  making  no  paper 
transfer  of  the  property,  however.  There  were  then  about 
nine  settlers  on  the  island.  He  made  a  verbal  transfer 
of  the  house  and  authorized  his  grantee  thereof  to  exer- 
cise the  same  control  that  he  had  over  the  entire  terri- 
tory. Muza  took  possession  of  the  house  and  such  posses- 
sion of  the  territory  as  was  practicable  under  the  circum- 
stances, and  continuously  thereafter  asserted  dominion  over 
the  same,  and  enforced  his  claims  by  preventing  any  person 
from  locating  thereon  without  his  permission.  Evidence 
was  given  showing  the  precise  condition  of  the  territory 
in  1872,  theretofore,  and  thereafter,  except  as  artificially 
changed,  as  follows: 

Muza  testified  that  when  Truher  gave  him  the  property 
it  was  all  submerged  b}''  water  and  mud  as  deep  as  over  his 
head ;  that  when  he  gave  defendant  permission  to  locate, 
the  particular  place  allotted  to  him  was  covered  by  water 
so  that  it  was  of  no  use  until  artificially  raised  above  the 
level  of  the  water.    A  witness,  Jones,  testified  that  the  en- 
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tire  territory  was  covered  by  water  in  1856 ;  that  sail  and 
fishing  boats  used  to  go  right  through  what  is  now  the 
center  of  the  island;  that  it  was  all  submerged  with  water, 
but  that  it  was  deeper  sometimes  than  at  others.  One  Zelin 
testified  that  the  premises  claimed  by  defendant,  before  they 
were  filled,  were  covered  with  water  from  four  to  eight  feet 
deep;  that  defendant  was  three  or  four  years  filling  up  the 
property,  and  that  some  part  of  the  territory  is  still  covered 
by  water.  Witness  Kunka  testified  that  he  built  a  house 
on  the  island,  by  permission  of  Muza,  in  1872 ;  that  he  bought 
thirty  feet  from  Muza's  house;  that  the  whole  territory  was 
then  covered  with  water  from  four  to  ten  feet  deep;  that  it 
was  all  marsh  and  water  till  filled.  Defendant  testifies 
that  Muza  pointed  out  to  him  the  place  which  he  might  oc- 
cupy, and  that  he  commenced  filling  up  some  thirteen  years 
before  the  commencement  of  the  action;  that  when  he  com- 
menced to  make  the  fill  it  was  all  covered  with  water  to  a 
depth  of  several  feet;  that  he  got  a  small  piece  of  filled  ter- 
ritory of  one  Zelin,  and  that  he  worked  out  from  that  in 
filling  what  Muza  permitted  him  to  occupy;  that  he  com- 
menced filling  his  lot  as  soon  as  he  got  permission  from 
Muza,  and  soon  after  built  a  house  thereon,  which  he  occu- 
pied thereafter  all  of  the  time  down  to  the  commencement 
of  the  action. 

At  the  close  of  the  evidence  the  court  directed  a  verdict 
in  plaintiff's  favor  in  accordance  with  the  prayer  of  the 
complaint.  A  judgment  was  accordingly  entered  establish- 
ing title  in  fee  to  the  property  in  plaintiff,  with  all  the 
incidents  of  such  a  title,  and  according  to  the  statute  in 
such  cases. 

For  the  appellants  there  was  a  brief  by  Fiebing  dk  KiUi- 
lea  and  M.  C.  Krause^  and  oral  argument  by  0.  J.  Fieling. 

For  the  respondent  there  was  a  brief  Vcm  Dyke  dk  Van 
Dyke  db  Carter^  and  oral  argument  by  W,  E,  Carter,  To 
the  point  that  adverse  possession  was  not  established,  they 
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cited  St.  Croix  Z.  <fe  Z.  Co.  v,  Ritchie,  78  Wis.  492;  Taylor 
V,  Rountree,  28  Wis.  391;  Ladd  v.  HUdebraM,  27  Wis.  135; 
Avstin  V.  HoU,  32  Wis.  478 ;  Mission  of  the  I,  V.  v.  Cronin, 
143  K  Y.  524;  Wheeler  v.  Sjdnola,  54  N.  V.  377;  Thompson 
V.  Burhans,  61  K  Y.  52;  Miller  v.  Long  Island  R.  Co.  71 
N.  Y.  380;  Thompson  v.  BurhanSy  79  N.  Y.  93;  Anderson, 
Law  Diet.  Improve  and  Improved  Lands;  Cent.  Diet.;  Bart- 
lett,  Diet,  of  Amerieanisms,  309, 310;  Webst.  Diet;  10  Am. 
&  Eng.  Eney.  of  Law,  241,  242;  Ross  v.  Smith,  1  Barn.  & 
Adol.  911;  Clark  v.  Phelps,  4  Cow.  190;  Newell,  Ejeetment, 
697,  sec.  1;  id.  707,  see.  10;  id.  715,  716,  see.  20;  Wood, 
Limitations,  §§  257-259;  Price  v.  Brown,  101  K  Y.  669; 
Ely  V.  Brown,  183  111.  525;  Roberts  v.  Baumgarten,  110 
N.  Y.  380;  Roe  v.  Strong,  119  K  Y.  322;  Jackson  v.  Wood- 
ruff, 1  Cow.  277;  Jackson  v.  Schoonmaker,  2  Johns.  230; 
Barr  v.  Potter,  57  Ky.  478. 
The  following  opinion  was  filed  Janaary  8, 1901: 

Marshall,  J.  We  understand  the  statement  which  ap- 
pears in  the  record,  as  to  the  proof  of  title  upon  which 
plaintiff  rested  its  claim  and  secured  the  judgment  appealed 
from,  to  mean  this:  A  record  was  exhibited  which  purported 
to  show  that  the  United  States  or  the  state  of  Wisconsin, 
most  likely  the  former,  prior  to  1872,  made  a  patent,  in 
form  conveying  to  private  ownership  a  certain  government 
subdivision  of  land  within  and  according  to  the  public  land 
survey ;  that  such  title  as  was  thus  acquired  was  by  mesne 
conveyances  vested  in  plaintiff  before  the  commencement 
of  this  action;  and  that  the  premises  in  controversy  are 
within  the  boundaries  of  such  government  subdivision  ac- 
cording to  such  survey.  That  proof  made  out  bl  prima  fads 
title.  The  case  seems  to  have  been  tried  and  decided  upon 
the  theory  that  it  was  sufficient  to  entitle  plaintiff  to  recover 
unless  defendants  were  able  to  show  a  better  title  by  adverse 
possession. 
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The  learned  counsel  for  respondent,  evidently  assuming 
that  the  actual  possession  of  lands  submerged  by  water, 
necessary  to  satisfy  the  requisites  of  adverse  possession  so  as 
to  gain  title  in  that  way,  is  difficult  if  not  impossible,  en- 
couraged defendants'  witnesses  to  make  it  appear  as  clearly 
as  possible  that  when  the  adverse  possession  in  controversy 
commenced,  and  for  a  long  time  thereafter  reaching  up  to 
Avithin  about  thirteen  years  of  the  time  of  the  commence- 
ment of  the  action,  the  particular  land  in  question  was  cov- 
ered by  water  from  three  to  nine  feet  deep;  that  such  was 
its  condition  when  appellants  took  possession  thereof;  and 
that  there  had  been  no  change  in  that  regard  except  by 
artificial  filling. 

There  is  evidence  tending  to  show  that  there  was  some 
dry  land  within  the  territory  over  which  Muza  assumed  do- 
minion in  1872.  But  the  indications  are  that  the  greater 
part  of  such  territory  was  then  covered  by  the  waters  of 
Lake  Michigan  or  of  an  arm  of  the  lake  partaking  of  its 
character,  or  by  some  expanse  of  water  governedby  the  law 
relating  to  the  title  to  the  beds  of  lakes  and  ponds,  and  that 
the  premises  in  question  were  formerly  a  part  of  ^ucb  sub- 
merged land.  Now,  if  such  indicated  facts  are  the  truth  of 
the  matter,  the  land  belongs  to  the  state  of  Wisconsin  re- 
gardless of  whether  the  United  States  or  the  state  has  in 
form  transferred  it  to  private  ownership.  The  law  in  that 
regard  is  too  well  settled  to  warrant  any  discussion  of  it 
here.  This  court  has  been  over  the  whole  subject  many 
times  in  recent  years.  The  title  to  the  beds  of  all  lakes  and 
ponds,  and  of  rivers  navigable  in  fact  as  well,  up  to  the  line 
of  ordinary  high-water  mark,  within  the  boundaries  of  the 
state,  became  vested  in  it  at  the  instant  of  its  admission  into 
the  Union,  in  trust  to  hold  the  same  so  as  to  preserve  to  the 
people  forever  the  enjoyment  of  the  waters  of  such  lakes, 
ponds,  and  rivers,  to  the  same  extent  that  the  public  are  en- 
titled to  enjoy  tidal  waters  at  the  common  law.    A  patent 


426  SUPKEME  COURT  OF  WISCONSIN.         [109 

Illinois  Steel  Co.  vs.  Bilot  and  wife. 

from  the  Uni£ed  States,  so  far  as  it  purports  to  cover  any  of 
such  lands,  whether  made  before  the  state  was  admitted  into 
the  Union  or  thereafter,  is  ineffectual.  It  has  been  so  re- 
peatedly held.  A  government  patent  of  land  bordering  on 
a  lake  or  pond,  regardless  of  the  boundaries  thereof  accord- 
ing to  the  government  survey,  does  not  convey  title  to  the 
lands  below  the  line  of  ordinary  high-water  mark.  The 
United  States  never  had  title,  in  the  Northwest  Territory 
out  of  which  this  state  was  carved,  to  the  beds  of  lakes, 
ponds,  and  navigable  rivers,  except  in  trust  for  public  pur- 
poses; and  its  trust  in  that  regard  was  transferred  to  the 
state,  and  must  there  continue  forever,  so  far  as  necessary 
to  the  enjoyment  thereof  by  the  people  of  this  common- 
wealth. Whatever  concession  the  state  may  make  without 
violating  the  essentials  of  the  trust,  it  has  been  held,  can 
properly  be  made  to  riparian  proprietors.  Under  that,  by 
long-established  judicial  policy,  which  has  become  a  rule  of 
property,  a  qualified  title  to  submerged  lands  of  rivers 
navigable  in  fact  has  been  conceded  to  the  owners  of  the 
shores.  Otherwise  the  title  to  lands  under  all  public  waters 
is  in' the  state,  and  it  is  powerless  to  change  it.  It  cannot 
transfer  such  title  by  grant  or  otherwise,  nor  can  title  thereto 
be  obtained  by  adverse  possession,  at  least  unless  such  adverse 
possession  shall  continue  for  the  term  of  forty  years.  Hence 
we  must  presume  from  the  evidence  that  the  title  to  the  land 
in  dispute  is  where  the  evidence  tends  to  show  it  is.  We 
should  say  in  passing  that  the  term  "  qualified  title  "  as  above 
used  refers  to  that  interest  in  the  beds  of  navigable  streams 
which  has  passed  to  private  ownership  according  to  the  uni- 
form holdings  of  this  court, —  a  full  title,  subject  to  the 
public  rights  which  were  incident  to  the  lands  forming  such 
beds  at  the  time  of  the  creation  of  the  trust  above  mentioned. 
No  private  ownership  has  been  conceded  which  displaces  or 
materially  affects  such  public  rights.  As  to  them  the  state 
has  not  abdicated  and  cannot  abdicate  its  trust. 
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There  is  no  need  of  enlarging  on  this  matter.  As  before 
indicated,  this  court  has  in  recent  years  several  times  de- 
clared the  law  as  here  stated,  grounding  such  declaration 
upon  indisputable  principles  and  the  law  as  laid  down  on 
the  subject  by  the  supreme  court  of  the  United  States.  Mo 
Lennan  v.  Prentice^  85  Wis.  427;  Priewe  v.  Wis.  State  L,  <& 
I.  Go,  93  Wis.  534;  Ne^pee^nauh  Clvh  v.  Wilson^  96  Wis.  290; 
WiUow  River  Club  v.  Wade^  100  Wis.  86 ;  Pewaukee  v.  Savoy y, 
103  Wis.  271;  Barney  v.  Keokuk,  94  U.  S.  324;  Railroad  Co. 
V.  Schurmeir,  7  Wall.  272;  lUinoia  Cent  R.  Co.  v.  lUinots, 
146  U.  S.  387;   Yates  v.  Milwaukee,  10  Wall.  497. 

So  ^IsiintiWs  prima  facie  title  was  overcome  by  the  evi- 
dence tending  to  show  that  the  premises  in  question  were 
naturally  a  part  of  the  bed  of  Lake  Michigan,  or  some  arm 
or  bay  thereof,  or  some  body  of  water  having  the  incidents 
of  a  lake;  and  the  verdict  should  not  have  been  directed  in 
plaintiff's  favor.  If  the  fact  be  that  such  is  the  natural 
character  of  the  land,  plaintiff  cannot  maintain  ejectment 
therefor  in  any  event,  even  if  it  shall  establish  ownership  of 
the  natural  shore,  though,  of  course,  in  such  circumstance, 
it  would  not  be  without  remedy  for  any  wrong  to  it  not 
common  to  the  public.  Austin  v.  Rutland  R.  Co.  45  Vt.  215; 
Cohim  V.  Ames,  52  Cal.  385;  Gh-ay  v.  BartleU,  20  Pick.  186; 
Stockham  v.  Browning,  18  N.  J.  Eq.  390. 

What  has  been  said  regarding  plaintiff's  title  requires  a 
reversal  of  the  judgment  in  any  event,  for  it  can  only  re- 
cover on  the  strength  of  its  own  title,  not  on  the  weakness 
of  Biloffs.  However,  it  is  deemed  best  to  correct  some  er- 
roneous ideas  that  seem  to  have  influenced  the  direction  of 
the  verdict  as  bearing  on  appellant's  claim  of  title.  If  it  shall 
finally  turn  out  that  the  premises  in  question  were  not  orig- 
inally a  part  of  the  bed  of  Lake  Michigan,  nor  of  any  ex- 
panse of  water  partaking  of  the  character  of  a  lake  a^ 
regards  the  title  to  the  bed  thereof,  but  were  part  of  the  bed 
of  navigable  waters  of  such  a  character  that  a  qualified  title 
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thereto  passed  to  the  owner  of  the  shore  as  an  incident  thereof, 
then  they  are  subject  to  the  law  of  adverse  possesion.  And 
if  in  such  circumstances  Maza,  under  whom  Bilot  claims, 
maintained  from  1872  until  Bilot  took  possession  of  the 
premises  a  condition  which  disseised  the  true  owner,  and 
Bilot  continued  that  condition  so  as  to  cover  the  full  period 
of  twenty  yearti,  his  title  is  governed  by  the  principles  de- 
clared in  Illinois  S,  Co.  v.  Budziaz.  106  Wis.  499,  and  the 
settled  law  on  the  subject. 

It  is  not  true,  as  seems  to  have  been  supposed,  that  ad- 
verse possession  of  the  premises  was  impossible  while  they 
were  covered  by  water.  Notwithstanding  such  condition 
the  true  owner  may  have  been  disseised,  and  that  was  all 
that  was  necessary  to  start  the  limitation  period  running. 
Any  act  or  acts  sufficient  to  destroy  the  true  owner's  do- 
minion over  the  property,  whatever  its  character,  is  a  dis- 
seisin, within  the  meaning  of  the  limitation  statute.  3  Washb. 
Real  Prop.  *495.  Physical  exclusion  by  an  inclosure  of  the 
property  of  some  kind  is  by  no  means  necessary;  neither 
are  the  requisites  of  sec.  4212,  Stats.  1S98,  essential.  Wit- 
son  V,  Henfy^  40  Wis.  594;  Zatnpman  v.  Van  Alstyne^  94 
Wis.  417.  It  has  been  held  that  evidence  of  the  mere  tak- 
ing of  seaweed  to  the  exclusion  of  all  others  is  sufficient 
proof  of  disseisin  to  carry  a  case  to  the  jury  on  that  subject. 
East  Ilampton  v,  Kii%  84  N.  Y.  215.  Actual,  visible,  hos- 
tile appropriation  of  the  premises  to  the  exclusion  of  the 
true  owner  in  any  way  satisfies  all  the  requisites  of  disseisin, 
and  that  condition  may  be  created  by  any  means  that  en- 
tirelj^  exclude  the  true  owner  from  the  property.  It  does 
not  require  constant  residence  of  the  appropriator  on  the 
property.  Private  interest  in  submerged  land  of  the  char- 
acter we  are  discussing,  prima  facie  at  least,  exists  only  as 
an  incident  of  title  to  the  bank  or  shore.  He  who  is  in  act- 
ual possession  of  that  is  constructively  in  possession  of  every- 
thing that  is  incident  thereto.     If  possession  of  the  former 
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ripens  into  title,  the  title  to  the  latter  goes  with  it.    Gould, 
Waters,  §  37,  and  cases  cited  in  the  notes. 

Applying  the  principles  last  stated  to  the  evidence  as  to 
defendants'  title,  it  is  easily  seen  that  the  case  in  that  re- 
spect should  have  been  submitted  to  the  jury  even  upon 
the  trial  court's  theory  as  to  plaintiff's  title.  There  .was 
evidence  tending  to  show  that  for  more  than  twenty  years 
before  the  commencement  of  this  action  the  person  holding 
prima  facie  government  title  had  been,  in  the  right  now 
claimed  by  Bilot^  disseised  thereof.  There  is  evidence  tend- 
ing to  show  that  Muza,  from  1872  till  Bilot  commenced  the 
artificial  change  of  the  property,  exercised  such  dominion 
over  the  same  as  to  prevent  any  person  from  enjoying  it  in 
any  way  except  by  his  permission.  Such  evidence  tends  to 
show  more  than  a  mere  claim  of  dominion.  That  clearly 
would  be  insufficient.  It  shows  that  there  were  physical 
acts  of  prohibition,  so  that  Muza's  claim  was  notorious,  rec* 
ognized,  and  submitted  to,  and  that  such  acts  were  accom- 
panied by  actual  occupation  and  enjoyment  of  the  beach  or 
dry  land  adjoining,  if  there  was  any.  In  the  face  of  such 
evidence,  plaintiff  was  not,  in  any  phase  of  the  case,  en- 
^  titled  to  the  direction  of  a  verdict,  but  the  cause  should 
have  been  submitted  to  the  jury  under  proper  instructions. 
It  is  hoped  that  on  the  next  trial  of  this  case  all  the  facts 
will  be  clearly  brought  out  in  the  light  of  all  the  legal  prin- 
ciples applicable  thereto,  and  that  such  principles  will  be 
kept  clearly  in  view ;  also  that  the  precise  location  of  the 
property  in  dispute  will  be  shown,  so  that  it  can  be  identi- 
fied with  reference  to  the  original  shore  line  and  the  present 
shore  line.  That  there  was  a  failure,  upon  the  trial  we  have 
reviewed,  in  respect  to  the  matters  referred  to,  is  most  clear. 
That  has  rendered  it  impracticable  for  us  to  lay  out  a  definite 
line  for  future  guidance  in  the  case.  The  assumption  that 
plaintiff's  title  was  good  originally,  merely  because  it  came 
from  the  government,  and  the  assumption  that,  merely  be- 
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<5ause  the  land  was  submerged,  it  could  not  be  held  adversely, 
and  the  further  assumption  that  actual  possession  was  neces- 
sary independent  of  actual  possession  of  the  shore,  all  seem 
to  have  had  influence  with  the  trial  court. 

By  the  Court — The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Bardebn,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  duly  submitted  in  this  case 
and  was  decided  March  19, 1901,  the  following  opinion  being 
filed: 

Marshall,  J.  The  argument  on  the  motion  for  a  rehear- 
ing has  received  that  consideration  which  the  learned  coun- 
sel for  respondent  earnestly  invoked  for  it,  without  our  being 
able  to  indorse  the  reasons  assigned  for  changing  the  judg- 
ment entered,  though  such  reasons  are  urged  with  such 
earnestness  and  confidence  that  a  departure  from  the  usual 
course  in  disposing  of  such  matters,  by  filing  an  opinion 
pointing  out  what  appears  to  be  the  weakness  thereof,  seems 
advisable. 

As  a  preface  to  what  we  shall  say  it  seems  proper  to  make 
'  a  few  observations  in  respect  to  the  right  attitude  of  counsel, 
so  unfortunate  as  not  to  have  their  side  of  a  controversy 
viewed  here  as  they  view  it,  on  the  first  presentation  of 
their  case,  in  measuring  the  situation  in  which  the  adverse 
judgment  places  them  and  solving  the  question  of  whether 
a  further  effort  here  should  be  made  or  not.  The  situation 
of  counsel  at  such  a  time,  especially  where  great  interests 
are  involved  and  the  decision  disappoints  hopes  born  of  a 
careful  study  of  a  subject,  is  well  suited  to  test  to  the  utmost 
that  power  of  calm  consideration  of  the  reasons  and  author- 
ities, supposed  to  lead  up  to  and  require  the  adverse  decision, 
necessary  to  enable  a  person  to  give  due  weight  thereto. 
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But,  as  said  on  a  similar  occasion  {Brown  v.  67.  <&  N,  TT.  R, 
Co.  102  Wis.  161),  whether  counsel  stand  the  test  or  not,  the 
duty  of  this  court  to  carefully  and  dispassionately  recon- 
sider a  determination  of  old  questions  in  the  light  of  old  and 
new  reasons,  and  to  do  the  same  as  to  any  new  point  ad- 
vanced which  was  overlooked  by  counsel  on  the  first  pres- 
entation, uninfluenced  by  any  other  consideration  than  that 
of  a  desire  to  discover  and  pronounce  the  Jaw  correctly,  re- 
mains the  same.  It  is  hoped  and  believed  that  the  learned 
counsel's  second  argument  has  received  that  consideration. 
Whether  such  argument  indicates  that  it  was  presented  and 
guided  by  the  state  of  mind  necessary  to  properly  weigh  an 
adverse  decision  may  best  be  judged  by  the  reasons  advanced 
to  disturb  it  and  the  support  thereof  pointed  out  for  consid- 
eration. 

The  opening  pages  of  counsel's  argument  are  devoted  in 
the  main  to  a  personal  vindication  and  a  vindication  of  the 
trial  court,  the  excuse  being  kindly  made  at  the  start,  for 
the  treatment  of  the  case  by  this  court  which  calls  for  such 
vindication,  that  it  was  characterized  by  haste  as  a  result  of 
press  of  business.  Whatever  the  motive  of  the  learned  coun- 
sel —  and  we  will  not  indulge  in  the  idea  nor  doubt  at  all 
but  that  it  was  worthy  —  the  intimation  that  the  case  did 
not  receive  proper  consideration  here  because  of  press  of 
business,  though  made  and  repeated  in  such  a  way  as  to 
challenge  reflection,  is  one  that  a  person,  conscious  of  the 
full  scope  of  its  meaning,  will  not  make  at  all  unless  he  de- 
sires to  say  that  judicial  duty  has  not  been  properly  per- 
formed. We  are  safe  in  saying  that  counsel  does  not  intend 
to  say  that.  Yet,  as  it  seems,  haste,  strictly  so  called,  in 
work  so  important,  is  not  excusable  by  pressure  of  business. 
It  is  not  understood  here  that  pressure  of  business  is  any 
excuse  for  a  hasty  consideration  and  disposition  of  the  rights 
of  any  one.  If  that  supreme  virtue,  charity,  moved  counsel 
to  assign  the  weight  of  the  burden  resting  here  as  an  excuse 


432         SUPEEME  COUKT  OF  WISCONSIN.         [109 

Illinois  Steel  Co.  vs.  Bllot  and  wife. 

for  haste,  it  should  be  understood  that  there  is  no  one  Jiere 
who  believes  that  the  mantle  of  such  virtue  reaches  far 
enough  to  accomplish  counsel's  purpose.  Here  is  centered 
the  last  hope  of  every  party  conceiving  himself  aggrieved 
in  a  trial  court  for  the  ultimate  attainment  of  justice,  and 
every  one  here^  it  is  believed,  is  fully  conscious  of  that  fact 
and  aims  to  labor  with  the  deliberation  and  patience  and 
industry  and  courage  necessary  to  discover  and  determine 
the  truth  both  as  to  the  law  and  the  fact,  blind  to  the  effect 
thereof  upon  counsel  or  courts  that  had  first  to  do  with  the 
matter,  or  the  effect  upon  particular  parties,  whether  high 
or  low,  devoting  all  the  time  requisite  to  that  end,  uncon- 
scious, for  the  time  being,  of  any  interfering  burden.  The 
learned  counsel  whose  work  we  now  have  before  us,  being 
thus  informed,  will  of  course  not  ground  the  reargument  of 
a  case  hereafter  upon  any  assumption  of  excusable  haste  by 
this  court  in  deciding  it  at  first. 

Counsel  complain  because  in  the  former  opinion  it  was 
suggested  that  pn  the  next  trial  an  effort  be  made  to  estab- 
lish all  the  facts  that  are  material  in  the  light  of  the  legal 
principles  discussed,  and  that  such  principles  be  kept  clearly 
in  view  from  the  beginning  to  the  end  of  the  trial;  that 
the  particular  location  of  the  property  in  dispute  be  indi- 
cated with  reference  to  the  original  and  present  shore  line 
of  Lake  Michigan.  They  say  much  evidence  was  intro- 
duced showing  that  plaintiff's  title  was  prima  facie  perfect, 
from  the  government,  and  that  it  was  so  stated  in  appel- 
lant's bill  of  exceptions.  Why  was  that  not  sulficient?  we 
are  asked,  and  why  should  all  the  evidence  have  been  put 
into  the  record,  which  would  have  resulted  only  in  showing 
what  was  admitted,  that  is,  that  plaintiff's  evidence  estab- 
lished a  prima  facie  title  ?  If  there  were  any  doubt  that 
the  admonition  complained  of  was  proper  and  advisable  in 
the  interests  of  a  speedy  and  just  determination  of  this  liti- 
gation, and  that  the  profit  that  may  probably  flow  from 
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attention  to  it  is  certainly  as  valuable  to  respondent  as  ap- 
pellant, counsel's  course  of  reasoning  above  indicated  would 
remove  it.  A  study  of  the  former  opinion  seems  not  to 
have  impressed  upon  the  mind  of  counsel  the  fact,  as  it  is, 
that  there  was  no  criticism  whatever  of  respondent's ^?Wma 
facie;:  cAse.  There  was  no  intimation  that  counsel  was  not 
diligent  and  thorough,  nor  that  the  learned  trial  court  did 
not  give  due  weight  to  the  evidence  bearing  on  that  ques- 
tion. There  being  no  criticism  iii  that  respect,  there  is  no 
need  for  any  vindication  of  either  counsel  or  the  court.  It 
was  proper  to  leave  out  of  the  bill  of  exceptions  the  record 
evidence  showing  respondent's  ^imayac^ie^  case  and  to  sup- 
ply its  place  by  an  admission  of  the  fact.  Full  credit  was 
given  to  that  admission  in  the  decision  rendered.  The 
difficulty  is  that  the  significance  of  evidence  produced  by 
appellant  and  drawn  from  his  witnesses  by  the  cross-exam- 
ination pointing  to  the  probable  existence  of  facts  inconsist- 
ent with  the  jn*ima  fdcie  case,  was  overlooked  on  the  trial, 
overlooked  on  the  argument  in  this  court,  and,  if  we  fully 
understand  now  the  argument  on  this  motion,  the  same  indi- 
cations are  yet  present.  No  one  will  dispute  that  the  paper 
title  from  the  government  ^prtTTi^yijoi^  showed  that  respond- 
ent was  entitled  to  recover.  But  if  there  was  evidence  tending 
to  show  that  the  territory  included  in  the  government  survey 
and  patent,  instead  of  being  dry  land,  was  covered  by  a  part 
of  the  waters  of  Lake  Michigan,  then  the  trial  court,  on  the 
motion  for  the  direction  of  a  verdict  in  plaintiffs  favor,  was 
bound  to  hold  that  the  jury  might  find  that  such  was  the 
fact  and  that  plaintiff's  prima  fa^  title  was  thereby  over- 
thrown. Again,  if  there  was  evidence  tending  to  show  that 
the  lo(yus  in  quo  was  appurtenant  to  the  bank  of  a  river 
which  had  been  adversely  possessed  so  as  to  take  the  title 
thereto  from  the  holder  of  the  paper  title,  the  court,  on  the 

motion  to  direct  a  verdict,  was  bound  to  hold  that  the  jury 
Vol.  109—28- 


43J:  SUPKEME  COURT  OF  WISCONSIN.         [109 


Illinois  Steel  Co.  vs.  Bilot  and  wife. 


might  find  the  facts  in  defendant's  favor,  necessary  to  that 
result. 

Counsel  complain  that  we  failed  to  give  them  and  the 
court  due  credit  for  legal  learning,  and  that  we  assumed 
that  they  did  not  know  that  private  ownership  in  the  bed 
of  a  lake  cannot  be  acquired  from  the  government.  As  we 
understand  the  contention  it  is  this:  Respondent's  counsel 
having  produced  evidence  making  out  dk prima  fade  case, 
there  was  no  need  to  consider  the  subject  of  the  disability 
of  a  private  person  to  acquire  title  to  the  bed  of  a  lake,  so 
it  is  unjust  to  counsel  to  assume,  because  they  paid  no  at- 
tention to  that  matter,  that  they  were  not  possessed  of  all 
the  legal  knowledge  applicable  thereto.  Of  course  there 
was  no  purpose  in  the  opinion  to  reflect  on  the  legal  ability 
of  court  or  counsel.  We  hold  both  in  the  highest  esteem; 
but  that  cannot  militate  against  speaking  of  cases  as  they 
are  presented  to  us  by  the  record,  however  eminent  counsel 
or  court  may  be  or  who  may  be  connected  therewith.  Prob- 
ably there  has  not  yet  been  counsel  so  eminent  or  court  so 
learned  but  that  mistakes  have  occurred,  and  such  situation 
will  undoubtedly  continue.  That  is  clearly  demonstrated 
by  the  following. 

Of  course  counsel  fully  understand  that  a  person  cannot 
acquire  private  ownership  in  the  bed  of  a  lake,  yet  they  in- 
sist that  when  a  mere  paper  title  is  made  to  what  appears 
to  be  dry  land  by  the  government  plat  and  the  government 
patent,  such  appearances  are  conclusive  on  the  question  of 
title,  overlooking  the  fact  that  it  has  been  decided  over  and 
over  again,  by  this  and  other  courts,  that  it  is  the  physical 
fact  of  whether  patented  land  is  in  a  lake  or  not  that  gov- 
erns. If  it  is  shown  upon  the  government  plat  to  be  land 
and  it  is  sold  as  such,  but  in  fact  it  is  within  the  boundaries 
of  a  lake,  the  paper  purporting  to  convey  title  thereto  is  a 
nullity.  That  is  elementary.  A  large  number  of  cases  are 
cited  to  it  in  the  former  opinion.    We  will  not  add  to  them 
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here.  So  if  we  acquit  counsel  for  not  bearing  in  mind  that 
a  person  cannot  become  the  owner  of  the  bed  of  a  lake, 
they  make  it  more  probable  than  before  that  on  the  former 
trial  it  was  not  borne  in  mind  that  a  mere  paper  title  to 
territory  that  is  in  fact  a  part  of  a  lake,  even  if  the  pictured 
representation  thereof  made  in  the  government  land-offlce 
shows  it  to  be  dry  land,  must  fall  before  the  physical  situa- 
tion that  it  is  in  a  lake. 

The  subject  above  discussed  has  been  suflBciently  treated, 
but  counsel  may  think  their  argument  on  the  motion  for  a 
rehearing  has  not  received  consideration  in  detail  if  we  omit 
to  refer  to  their  suggestion  that  we  could  have  obtained 
considerable  light  on  their  position  by  attention  to  the  first 
forty-five  pages  of  their  printed  argument,  which,  it  is  as- 
sumed by  counsel,  we  did  not  study.  That  assumption  is 
right.  Counsel's  argument  covered  fifty-two  pages.  The 
first  forty-four  related  to  mattei^  not  covered  by  the  assign- 
ments of. error.  That  came  about  by  the  preparation  of 
respondent's  brief  without  the  benefit  of  appellants'  brief. 
As  the  case  was  finally  submitted,  all  of  the  argument  of 
respondent's  counsel,  except  about  seven  pages,  was  entirely 
eliminated  from  the  case,  and  we  were  no  more  called  upon 
to  examine  it  than  to  examine  their  brief  in  some  other  case. 
But  if  we  had  taken  the  time  to  read  the  whole  argument, 
the  only  influence  it  could  have  had,  if  any,  would  have 
been  to  confirm  our  impressions  that  the  significance  of  the 
physical  condition  of  the  premises  in  question,  in  respect  to 
whether  covered  by  the  waters  of  Lake^  Michigan  or  by 
water  partaking  of  the  characteristics  of  a  lake  as  to  the 
title  to  the  bed  thereof,  or  covered  by  water  adjacent  to  a 
shore  adversely  held,  was  overlooked. 

We  are  appealed  to  by  counsel  to  draw  on  all  the  re- 
sources which  we  can  properly  take  judicial  notice  of,  not- 
withstanding omissions  to  bring  the  same  to  our  attention. 
The  answer  to  that  is  that  the  actual,  physical  situation  of 
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the  premises  in  question  cannot  be  controlled  by  maps  or 
plats.  If  what  was  the  bed  of  the  lake  has  been  platted  as 
dry  land,  the  platting  does  not  affect  the  title.  If,  as  be- 
fore indicated,  land  has  been  pictured  on  government  plats 
as  land,  which  was  in  fact  in  a  lake,  the  fact  governs,  not 
the  mapping  of  the  territory  by  the  government. 

It  does  not  seem  that  we  are  called  upon  to  discuss  the 
evidence  which  we  said  raised  the  question  of  whether  the 
premises  in  dispute  were  a  part  of  the  bed  of  a  lake.  We 
did  not  pretend  to  give  the  evidence  of  witnesses  word  for 
word,  but  to  state  the  effect  thereof, —  not  the  conclusive 
effect  by  any  means,  but  the  effect  as  a  court  must  view  it 
in  determining  whether  the  direction  of  the  verdict  was 
proper.  We  were  bound,  as  of  course  the  trial  court  was, 
to  give  appellant  the  benefit  of  the  most  favorable  infer- 
ences that  could  reasonably  be  drawn  from  the  evidence. 
All  the  facts  which  such  inferences  pointed  to,  we  were 
bound  to  consider  as  established  and  verities  in  the  case, 
because  the  jury  would  have  had  a  right  to  so  decide  had 
they  been  permitted  to  do  so. 

We  will  make  a  few  references  to  the  testimony  at  this 
time  for  the  purpose  of  supporting  the  views  expressed  above. 
Counsel  say  this  court  said  that  Jones  testified  that  the  en- 
tire territory  was  covered  with  water  in  1855;  that  if  by 
"  entire  territory  "  Jones  Island  is  meant,  the  court  entirely 
misapprehended  the  witness's  testimony.  It  is  evident  coun- 
sel views  the  evidence  from  the  standpoint  of  the  favorable 
inferences  it  will  bear  for  respondent,  while  we  view  it  in 
the  light  of  the  most  favorable  inferences  it  will  reasonably 
bear  for  appellant.  There  is  the  trouble.  The  witness  said: 
"The  condition  of  the  island  in  1855,  it  was  pretty  nearly  a 
marsh.  The  mill  was  very  small  and  it  occupied  very  near 
the  whole  of  it.  The  condition  of  the  island  compared  with 
what  it  was  in  1855,  it  is  not  hardly  the  same  place.  There 
is  much  more  land  now  than  there  was  then.     In  1855  sail- 
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boats  went  by  way  of  the  cut  right  over  the  center  of  the 
island.  The  soil  on  either  side  of  that  cut  was  all  sand,  not 
marsh  in  through  the  cut.  That  was  washed  in  there,  but 
marsh  all  around  it  though  pretty  near.  When  the  wind 
was  off  the  lake  the  marsh  would  be  submerged  in  water. 
There  was  some  water  on  there  all  the  time,  but  it  would 
rise  and  fall."  Now  it  seems  that  a  fair  inference  from  that 
evidence  is  that  in  1855  substantially  all  of  the  island,  ex- 
cept a  small  place  large  enough  to  locate  a  mill  upon,  was 
covered  by  water.  Sometimes  it  was  shallow,  so  as  to  have 
the  appearance  of  a  marsh  or  swamp^  and  at  other  times  it 
was  so  submerged  as  to  hide  those  indications.  The  water 
raised  and  lowered  with  the  lake,  said  the  witness.  A  wit- 
ness by  the  name  of  Kunka  testified  that  in  1872  he  went 
onto  the  island  and  there  was  marsh  grass  there;  that  the 
water  would  rise  and  fall;  that  the  water  was  from  two  to 
three  feet  deep;  that  there  was  marsh  grass  growing  there. 
In  its  natural  state,  unaffected  by  any  disturbing  causes,  the 
water  was  flowing.  Sometimes  the  water  would  be  still 
and  other  times  not.  "  The  time  I  first  came  there,  there 
was  no  solid  ground  on  the  island  whatever."  This  question, 
was  asked  the  witness :  "  When  you  came  there  how  much 
water  was  there  on  the  average,  spread  over  the  island  ?  " 
to  which  he  answered,  "  It  was  in  places  seven  feet,  eight 
feet,  nine  feet,  and  ten  feet,  the  shallowest  point  about  four 
feet  and  probably  five  feet.  It  was  that  way  all  over  the 
island."  Again  the  witness  said:  "  It  is  true  that  those  peo- 
ple who  are  living  on  Jones  Island  when  they  came  there 
filled  up  a  part  and  built  on  it.  The  business  of  all  living 
on  the  island  when  I  went  there  was  fishing,  and  in  order 
to  get  to  their  houses  they  would  have  to  go  in  boats." 
There  are  other  indications  in  the  evidence,  too  numerous 
to  mention  in  view  of  what  was  said  in  the  former  opinion, 
that  what  the  witness  called  a  marsh  or  swamp  was  cov- 
ered with  water,  not  deep  enough,  however,  when  the  lake 
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was  at  rest,  so  bat  that  vegetation  which  commonly  grows 
in  shallow  water  appeared  on  and  above  the  surface.  Muza 
called  the  territory  where  Bilofa  house  was  located  a  swamp, 
and  yet  the  water  was  said  to  be  from  three  to  six  feet  deep 
according  to  the  condition  of  the  water  in  the  lake.  Bilot 
said  he  floated  the  material  to  his  place  to. fill  with,  and 
went  to  and  from  it  in  a*  boat.  Muza  said  that  when  he 
went  to  the  island  it  was  all  swamp,  marsh,  mud,  and  water 
as  .deep  as  over  a  man's  head ;  that  in  the  locality  of  BUofs 
place  the  water  was  sometimes  still  and  sometimes  flowing; 
that  it  depended  upon  the  lake;  that  most  of  the  time  the 
water  was  still.  The  evidence  is  replete  with  indications  that 
the  water  on  the  marsh,  so  called,  was  lake  water,  not  river 
water;  that  it  had  very  little  if  any  movement  indicating  a 
river,  and  that  the  indications  of  the  characteristics  of  a  lake 
were  sufficient  to  warrant  a  jury,  under  proper  instructions,  in 
finding  that  the  territory  in  question  was  formerly  lake  bed. 
From  the  foregoing  it  seems  that  all  said  in  the  former 
opinion  as  to  the  evidence  presenting  questions  of  fact  that 
should  have  been  solved  by  a  jury  under  proper  instructions, 
is  fully  sustained  by  the  record.  Was  the  territory  in  ques- 
tion originally  a  part  of  the  bed  of  a  lake  or  pond,  or  part 
of  the  bed  of  a  river  ?  The  mere  fact  that  the  water  was. 
very  shallow,  so  that  marsh  grass  appeared  above  the  sur- 
face, that  it  was  called  a  marsh,  and  that  the  water  was  not 
deep  enough  to  admit  of  navigation,  or  that  the  surface  was 
not  at  all  times  wholly  submerged,  does  not  preclude  its 
being  in  fact  a  lake.  All  those  conditions  existed  in  Ne- 
jpee-nauk  Cluh  v.  Wilson^  96  Wis.  290,  3'et  it  was  held  there 
that  the  territory  in  dispute  was  a  lake.  Size  or  depth  of  a 
body  of  water,  it  was  there  said,  does  not  solve  the  question 
of  whether  it  is  a  lake  or  river.  If  the  land  in  question  was 
inside  of  the  natural  shore  of  Lake  Michigan,  or  of  any  body 
of  water  not  a  river,  so  that  water  did  not  merely  beat  upon 
it  as  a  shore,  but  covered  it,  or  if  the  land  was  covered  by 
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water,  not  a  part  of  Lake  Michigan,  yet  not  a  part  of  a  river, 
manifestly  plaintiff  never  obtained  title  thereto  through  or 
under  the  patent  from  the  government. 

Complaint  is  made  because,  in  the  statement  of  facts  upon 
which  the  former  opinion  was  based,  it  was  said  that  Truher 
pretended  to  exercise  dominion  over  the  entire  territory, 
and  prevented  any  person  from  locating  thereon  without 
his  permission.  Notwithstanding  the  confident  assertion  of 
counsel  that  there  is  no  such  evidence  in  the  record,  either 
in  a  literal  sense  or  within  the  range  of  reasonable  infer- 
ences, we  still  think  that,  on  the  whole,  what  was  stated 
and  is  so  criticised  is  a  fair  inference  from  the  testimony  of 
Muza.  Certainly  Truher,  according  to  Muza's  evidence, 
pretended  to  own  the  island.  He  was  living  there  when 
Muza  came  upon  the  scene.  He  asserted  the  right  of  do- 
minion over  the  island.  He  pretended  to  sell  and  deliver 
possession  thereof  to  Muza,  asserting  at  the  time  that  no 
one  could  take  it  from  him  but  Lake  Michigan.  The  diffi- 
culty seems  to  be,  as  before  indicated,  that  we  look  at  the 
evidence  in  the  most  favorable  light  it  will  reasonably  acfmit 
for  appellant,  while  counsel  for  respondent  view  it  from  the 
standpoint  of  the  most  reasonable  inference  to  be  drawn 
therefrom  in  its  favor.  That  the  latter  is  not  the  correct 
method  of  testing  the  record  to  determine  whether  the  di- 
rection of  the  verdict  was  proper,  need  not  even  be  stated. 

A  few  words  now  in  respect  to  what  counsel  say  on  the 
subject  of  adverse  possession,  and  we  are  done.*  If  there  is 
anything  in  the  former  opinion  indicating  that  there  can  be 
constructive  adverse  possession  of  land  so  as  to  disseise  the 
true  owner,  without  its  being  based  on  a  written  instru- 
ment, and  actual  possession  of  part  of  the  premises  included 
in  it,  we  do  not  know  where  it  is.  We  said  that  physical 
exclusion  of  the  true  owner  is  not  necessary  to  adverse  pos- 
session, nor  is  compliance  with  sec.  4212,  Stats.  1898.  That 
is  certainly  true,  but  it  is  also  true  that  there  must  be  an 
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inclosare  or  usual  cultivation  or  improvement  of  the  prop- 
erty adversely  claimed,  so  as  to  indicate  the  boundaries  of 
the.  ad  verse  claim,  and  that  such  claim  cannot  be  extended 
beyond  the  actual  occupancy.  That  is  the  ccrmmon-law 
rule  and  the  rule  of  the  statutes  as  well.  Sees.  4213,  4214, 
Stats.  1898.  It  is  also  true  that,  all  presumptions  are  in 
favor  of  the  true  owner,  and  that  such  presumptions  must 
prevail  until  overcome  by  clear  proof  of  continuous  disseisin 
of  the  true  owner  for  the  complete  statutory  period.  But  such 
presumptions  do  not  reach  further.  The  statutory  period 
being  completed  and  satisfied  by  clear  proof  of  the  actual 
occupancy  required,  the  presumption  is  turned  in  favor  of 
the  adverse  occupant,  and  it  does  not  make  any  difference 
whether  the  adverse  holding  was  under  a  written  instru- 
ment or  not.  True,  there  is  a  distinction  between  adverse 
possession  under  sec.  4211  and  such  possession  under  sees. 
4213  and  4214.  But  when  that  distinction  is  satisfied,  sec. 
4210,  Stats.  1898,  rules  the  situation.  That  provides  that  in 
every  action  to  recover  real  property,  or  the  possession 
thereof,  the  person  establishing  the  legal  title  shall  be  pre- 
sumed to  have  been  seised  of  the  property  within  the  time 
required  by  law,  and  the  occupation  thereof  by  another 
deemed  subordinate  thereto  unless  it  appears  that  thejprem- 
isea  have  been  aetuaUy  possessed  for  the  fvU  period  necessary 
to  the  acquisition  of  title  in  that  way  under  some  other  provis- 
ion of  the  statutes.  Disseisin  under  sec.  4212,  of  an  entire 
tract  of  land,  may  be  accomplished  by  actual  possession  of 
a  part  of  it.  Such  possession  will  carry,  by  construction, 
possession  of  the  entire  tract  described  in  the  written  in- 
strument of  conveyance  or  the  judgment  forming  the  basis 
of  the  claim  of  title.  Disseisin  under  sees.  4213  and  4214 
can  only  be  accomplished  by  and  to  the  extent  of  actual  oc- 
cupancy, the  boundaries  thereof  being  indicated  by  a  sub- 
stantial inclosure  of  some  kind,  or  cultivation  or  improve- 
ment in  the  usual  way,    No  particular  kind  of  inclosure  is 
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requisite.  It  may  be  artificial  in  part  and  natural  in  part. 
Kor  is  any  particular  kind  of  an  improvement  required,  so 
long  as  it  satisfies  what  is  usual  under  the  circumstances 
and  indicates  clearly  the  boundaries  of  the  adverse  occu- 
pancy. That  is  the  definite,  positive,  and  notorious  pedis 
jH>8sessu)  of  the  common  law,  and  of  the  statute  (sec.  4214, 
€tats.  1898)  as  well, —  the  actual  possession  characterized 
by  an  inclosure,  or  by  such  use  as  is  usual  for  such  land. 
There  is  no  difference  between  the  statutory  requisites  of 
such  adverse  possession  and  the  common-law  rale.  The 
former  is  but  a  fair  declaration  of  the  latter.  If  one  relies 
upon  an  inclosure  to  support  a  claim  of  adverse  possession, 
an  artificial  inclosure  is  not  necessary.  The  boundaries  may 
be  artificial  in  part  and  natural  in  part  if  the  circumstances 
are  such  as  to  clearly  indicate  that  the  inclosure,  partly  arti- 
jficial  and  partly  natural,  marks  the  boundaries  of  the  ad- 
verse occupancy.  Becker  v.  Yam,  YaikenhuTgh^  29  Barb.  319; 
Eaat  Hampton  v.  KirTc^  84  N.  T.  215 ;  Tyler,  Ejectment,  888. 
If  improvement  of  tha  premises  is  relied  upon  to  mark  the 
boundaries  of  the  adverse  possession,  it  need  not  necessarily 
be  an  actual  improvement  of  the  property  in  value,  as  the 
learned  counsel  for  respondent  seem  to  indicate.  The  term 
''^  improvement  in  the  usual  way  "  as  used  in  the  statute 
means  put  to  the  exclusive  use  of  the  occupant,  as  the  true 
owner  might  in  the  usual  course  of  events.  That  use  ma^'- 
be,  as  it  often  is,  one  that  adds  nothing  to  the  value  of  the 
premises.  It  may  even  destroy  the  natural  and  actual  value, 
as,  for  instance,  a  highway  may  be  acquired  by  twenty 
years'  uninterrupted  adverse  use.  Xo  one  would  claim  that 
it  would  improve  the  property  in  the  particular  lexiconic 
sense  of  the  word  which  counsel  seem  to  apply  to  it  as  used 
in  the  statute.  The  right  to  flow  land  may  be  acquired  by 
twenty  years'  continuous,  hostile  use  thereof  for  that  pnr- 
.  pose,  though  the  result  be  to  destroy  the  value  thereof. 
Putting  land  to  the  exclusive  use  of  the  claimant  for  coUec- 
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tion  of  seaweed  is  held  to  be  evidence  of  adverse  use,  and  a 
usual  improvement  of  land  adapted  to  that  purpose.  So 
held'  in  New  York,  where  the  statutes  are  the  same  as  ours. 
East  Hampton  v.  Kirk^  supra;  Clancey  v,  Houdlette^  39  Me. 
451.  In  Archibald  v.  N.  Y.  (7.  cfe  H,  R.  B.  Co.  157  N.  Y. 
576,  the  term  "  improvement "  was  treated  as  synonymous 
with  ''  use,"  the  court  saying:  "  It  cannot  be  said  as  a  matter 
of  law  upon  the  evidence  in  the  record  that  any  one  was  in 
the  actual  possession  or  occupation  of  the  parcel  during  the 
period  of  twenty  years  prior  to  the  commencement  of  the 
action.  The  land  was  not  inclosed  or  cultivated  or  put  to 
the  exclusive  use  of  any  one?'* 

It  must  be  borne  in  mind  that  the  distinction  between  ad- 
verse possession  under  color  of  title  and  such  possession 
without  that  color,  is  this:  In  the  former  the  actual  posses- 
sion, by  presumption  of  law,  is  constructively  extended  to 
the  limits  defined  in  the  paper  conveyance  or  judgment 
which  gives  color  to  the  claim  of  title;  while  in  the  latter, 
adverse  possession  is  bounded  by  the  actual  adverse  occu- 
pancy. The  essential  elements  of  actual  adverse  possession 
are  substantially  the  same  where  there  is  color  of  title  and 
where  there  is  not,  though  on  the  question  of  fact,  of  whether 
a  possession  has  the  essentials  of  adverse  character  requisite 
to  disseise  the  true  owner  and  start  the  statute  of  limitations 
running  against  him,  particularly  the  element  charging  him 
with  notice  of  the  hostile  invasion  of  his  right,  more  per- 
suasive evidence  is  required  in  the  latter  case  than  in  the 
former.  Sedgwick  &  W.  Trial  of  Title  to  Land  (2d  ed.)^ 
§  731.  So  the  use,  by  appellants'  counsel  and  this  court,  of 
judicial  authorities  where  the  adverse  claim  was  based  on 
color  .of  title  in  support  of  the  proposition  that  the  evidence 
in  this  case  required  the  facts  involved  to  be  found  by  the 
jury  under  proper  instructions,  was  legitimate.  It  shows  no 
disregard  of  the  statutes  (sees.  4213,  4214,  Stats.  1898),  but 
is  in  perfect  harmony  therewith.    The  actual  adverse  oc- 
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cnpancy  that  will  draw  to  it,  as  a  matter  of  law,  constructive 
occupancy  under  sec.  4211,  is  in  law  and  in  fact  within 
the  scope  of  the  term  "  protected  by  a  substantial  inclos- 
ure,"  or  "  usually  cultivated  or  improved,"  used  in  sec.  4214. 
Whether  such  occupancy  exists  in  any  given  case,  if  to  be 
determined  from  evidence  susceptible  of  reasonable  conflict- 
ing inferences,  is  for  the  jury  to  say.  The  learned  trial 
court,  and  counsel  for  respondent  as  well,  recognized  that, 
but,  as  it  seems,  it  was  not  correctly  applied,  because  the 
bearing  which  the  nature  of  the  premises  in  controversy  has 
in  determining  the  truth,  was  overlooked,  or  there  was  a 
misunderstanding  of  the  meaning  of  the  term  "  usually  im- 
proved" as  used  in  sec.  4214;  or  duo  consideration  was  not 
given  to  the  fact  that  reasonable  means  of  knowledge  of  an 
adverse  claim,  and  the  extent  of  it,  is  as  efl'ective,in  the  law 
governing  the  subject  under  discussion,  as  actual  knowledge. 
What  will  constitute  adverse  possession  of  land  not  suscep- 
tible of  being  devoted  to  any  profitable  use,  might  not, 
necessarily,  of  agricultural  land  or  any  other  susceptible  of 
being  so  devoted.  What  would  be  effective  for  that  purpose 
as  to  lands  wholly  or  partially  overflowed  by  water,  might 
not  as  to  a  building  lot  in  a  city^  What  would  satisfy  such 
purpose  in  respect  to  a  marsh  or  swamp,  not  usually  put  by 
the  owner  to  any  other  use  than  that  of  a  hunting  and  fish- 
ing ground,  might  not  as  to  premises  of  any  other  character. 
The  governing  questions  of  law,  regardless  of  the  character  of 
the  premises,  are  the  same  in  every  case,  but  the  question  of 
fa^ct  may  be  presented  by  evidence  in  such  a  great  variety  of 
ways,  according  to  the  circumstances  of  each  particular  case, 
that  usually  there  is  room  for  conflicting  inferences,  requir- 
ing the  verdict  of  a  jury  as  to  where  the  truth  lies.  The 
true  doctrine,  recognized  by  all  courts  and  text  writers,  was 
declared  by  the  United  States  supreme  court  in  Ewmg^s 
Lessee  v.  Burnet^  11  Pet.  41,  52,  speaking  by  Mr.  Justice 
Baldwin,  as  follows: 
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"  To  constitute  an  adverse  possession  there  need  not  be  a 
fence,  building  or  other  improvement,  and  it  suffices  for  the 
purpose  that  visible  and  notorious  acts  of  ownership  are  ex- 
ercised over  the  premises  in  controversy  for  the  time  lim- 
ited by  statute.  So  much  depends  upon  the  nature  and 
situation  of  the  property,  the  uses  to  which  it  can  be  ap- 
plied or  to  whicn  the  owner  or  claimant  may  choose  to 
apply  it,  that  it  is  difficult  to  lay  down  any  precise  rule  in 
all  cases.  But  it  may  safely  be  said  that  where  acts  of  own- 
ership have  been  done  upon  the  land,  which  from  their  nat- 
ure indicate  a  notorious  claim  of  property  in  it,  and  are  con- 
tinued sufficiently  long  with  the  Knowledge  of  an  adverse 
claimant  without  interruption  or  an  adverse  entry  by  him; 
such  acts  are  evidence  of  an  ouster  of  a  former  owner  and 
an  actual  adverse  possession  against  him,  provided  the  jury 
shall  think  that  the  property  was  not  susceptible  of  a  more 
strict  or  definite  possession  than  had  been  so  taken  and  held. 
Neither  actual  occupation,  cultivation  nor  residence  are  nec- 
essary where  the  property  is  so  situated  as  not  to  admit  of 
any  permanent  useful  improvement,  and  the  continued  claim 
of  the  party  has  been  evidenced  by  public  acts  of  owner- 
ship such  as  he  would  exercise  over  propertjr  which  he  claimed 
in  nis  own  right  and  he  would  not  exercise  over  property 
which  he  did  not  claim." 

We  should  remark  in  passing,  lest  the  above  declaration 
appear  to  conflict  with  sec.  4214,  that  the  facts  that  gave 
rise  thereto  indicate  clearly  that  the  term  "  improvement " 
was  used  in  the  restricted  sense  of  some  profitable  use  or 
physical  change  increasing  the  value  of  the  premises,  in- 
stead of  in  the  broad  sense  of  devoted  to  any  use  for  which 
the  premises  are  adapted,  the  sense  in  which  the  term 
"  usually  improved "  is  used  in  our  statute;  and  that  the 
words  "  actual  occupation  "  were  used  in  the  restricted  sense 
of  appropriated  by  the  location  of  some  structure  thereon, 
instead  of  the  broad  sense  of  any  use  constituting  actual 
possession  and  appropriation  for  any  purpose  the  land  is 
adapted  to,  the  sense  in  which  the  term  "  occupied  "  is  used 
in  sec.  4213  as  construed  by  sec.  4214. 

In  the  instant  case  there  is  some  evidence  that  the  prem- 
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ises  in  controversy  were  subjected  for  the  requisite  length 
of  time  to  the  use  which  they  were  best  adapted  to,  and  a 
usual  use,  and  that  the  acts  in  that  regard  were  notorious. 
How,  then,  can  we  say  as  a  matter  of  law  that  the  essentials 
of  adverse  possession  did  not  characterize  Muza's  conduct  ? 
It  is  not  difficult  to  say  generally  what,  as  a  matter  of  law, 
constitutes  adverse  possession;  but  what  will  evidence  the 
necessary  facts,  so  as  to  warrant  saying  that  they  exist  in 
any  given  case,  is  quite  another  matter.  The  question  of 
adverse  possession  is  one  "compounded  of  law  and  fact,  and 
every  case  in  which  it  is  involved  must  be  determined  by 
its  own  circumstances.  What  is  adverse  possession  is  one 
thing  in  a  populous  country,  and  another  thing  in  a  sparsely 
settled  one,  and  still  a  different  thing  in  a  city  or  village." 
Draper  v.  Shoot^  25  Mo.  197.  In  Sauers  v,  Giddifigs^  90  Mich. 
50,  there  was  no  color  of  title.  The  adverse  claimant  used 
the  premises  yearly  as  a  hay  meadow  and  for  grazing  pur- 
poses, and  he  planted  some  trees  thereon.  On  such  facts  it 
was  held  that,  whether  they  indicated  the  legal  requisites 
of  adverse  possession  as  a  fact,  was  a  jury  question.  In  Clark 
V.  Pottery  32  Ohio  St.  64,  discussing  the  same  subject  it  was 
said: 

'*  As  the  character  of  tbe  possession  depends  on  the  nature 
and  situation  of  the  property,  and  the  use  to  which  it  can 
be  applied  or  to  which  tae  owner  may  choose  to  apply  it,  it 
is  evident  that  resort  must  be  had  to  the  usual  and  ordinary 
conduct  of  owners  of  such  land  to  determine  if  it  is  suffi- 
cient. If  the  possession  comports  with  ordinary  manage- 
ment of  similar  lands  by  their  owners,  it  furnishes  sufficient 
evidence  of  adverse  possession." 

A  large  number  of  cases  might  be  cited  to  support  the 
views  above  expressed.  It  is  believed  that  they  are  so  ele- 
mentary that  further  reference  to  authorities  is  unnecessary. 
They  lead  to  this:  Occupancy  of  land  necessary  to  adverse 
possession  under  sec.  4213,  Stats.  1898,  need  only  be  such 
actual  possession  as  the  subject  of  it  is  adapted  to  un^ler  the 
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circumstances  of  the  particular  case  and  such  as  is  reason- 
ably sufficient  to  attract  the  attention  of  the  true  owner  and 
put  him  on  inquiry  as  to  the  nature  and  extent  of  the  inva- 
sion of  his  rights.  If  an  inclosure  of  itself  is  relied  upon  to 
establish  occupancy  it  must  be  of  a  substantial  character  in 
the  sense  of  being  appropriate  and  effective  to  reasonably 
fit  the  premises  for  some  use  to  which  they  are  adapted.  If 
an  improvement  of  the  premises  is  relied  upon,  any  actual 
visible  use  to  which  similar  premises  are  usually  devoted 
may  be  sufficient,  whether  the  result  be  to  increase  or  de- 
crease the  same  in  value,  or  destroy  the  natural  value 
entirely.  Occupancy  for  a  burial  lot  is  as  effective  as  occu- 
pancy for  the  purposes  of  a  costly  structure.  An  inclosure 
having  no  purpose  of  physical  exclusion  of  outside  interfer- 
ences—  a  mere  furrow  turned  with  a  plow  around  the  land 
{Sage  v,  Morodck^  69  Minn.  167),  or  a  line  marked  by  cut- 
ting away  the  brush  {Worthley  v.  BurbanTcs^  146  Ind.  534), 
or  a  fence  opened  so  as  to  admit  outside  disturbers  {Sauera 
V,  GiddingSj  90  Mich.  50), —  may  be  sufficient  under  the  cir- 
cumstances to  indicate,  as  a  matter  of  fact,  the  boundaries 
of  the  adverse  claim;  and  such  boundaries  may  be  evi- 
denced satisfactorily  to  a  jury  by  any  means  reasonably 
calculated  to  clearly  suggest  the  same  of  suggest  inquiry  in 
regard  thereto  that  would  probably  readily  and  clearly  lead 
to  a  discovery  of  the  truth.  It  is  not  necessary  that  such 
indications  be  sufficient  to  evidence  constantly,  by  mere  ob- 
servation and  without  inquiry,  the  precise  extent  of  an  ap- 
parent hostile  occupancy.  If  the  claimant ''  raises  his  flag 
and  keeps  it  up,"  so  to  speak,  sufficiently  to  attract  the  at- 
tention of  the  true  owner  to  the  situation,  in  view  of  the 
circumstances  of  the  invasion,  as  a  hostile  claim  of  title, 
knowledge  of  such  owner  may  be  presumed  as  a  fact,  on 
the  general  principle  that  w^hat  a  person  ought  to  know 
under  the  circumstances  may  be  held  to  be  within  his 
knowledge  regardless  of  the  actual  fact.     Sedgwick  &  "W. 
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Trial  of  Title  to  Land,  §  735;  Lampman  v.  Van  Alsti/ne^di 
Wis.  417.  In  discussing  this  subject  in  Cobb  v.  Davenpart^ 
32  !N.  J.  Law,  369,  it  was  in  effect  said  that  the  title  to 
premises  may  be  obtained  by  continuous,  exclusive,  notori- 
ous, hostile  appropriation  thereof  for  the  mere  purpose  of 
hunting,  hawking,  or  fishing. 

What  has  been  said,  either  by  direct  reference  or  general 
treatment,  answers  the  various  reasons  given  by  respondent's 
counsel  why  there  should  be  a  rehearing  in  this  case.  The 
difficulties  with  sustaining  the  conclusion  reached  by  the 
trial  court  seem  the  same  now  as  before.  We  think  there 
was  error  in  overlooking  the  fact  that  on  the  evidence  de- 
fendants' right  to  recover  did  not  rest  wholly  on  the  defense 
of  adverse  possession;  that  there  was  error  in  assuming  that 
there  was  an  entire  absence  of  evidence  tending  to  establish 
some  of  the  necessary  elements  of  adverse  possession ;  that 
due  consideration  was  not  given  to  the  character  of  the 
premises  in  determining  whether  such  facts  might  reason- 
ably be  found  by  the  jury  to  exist.  Further,  we  think  that 
it  was  overlooked  that  it  was  not  essential  to  the  defense  of 
adverse  possession  to  produce  evidence  tending  to  show  that 
Muza  was  adversely  possessed  of  the  whole  of  Jones  Island, 
or  to  show  the  exact  boundaries  of  his  adverse  possession. 
It  was  sufficient  to  carry  the  case  to  the  jury  on  the  point 
under  discussion,  to  produce  evidence  tending  to  show  that 
he,  for  the  requisite  length  of  time,  adversely  appropriated 
territory,  including  the  loeus  in  quo,  to  a  use  to  which  it  was 
adapted,  under  such  circumstances  that  the  owner,  as  a  rea- 
sonably prudent  person,  ought  to  have  been  apprised  of  it. 
The  question  is.  Can  any  sensible  person  reasonably  say 
from  the  evidence  that  Muza's  conduct  was  characterized 
by  all  the  elements  necessary  to  adverse  possession  of  the 
premises  in  question?  He  testified,  without  objection,  that 
he  took  possession  of  such  premises  in  1872  and  retained 
such  possession  till  he  surrendered  the  same  to  Bilot;  that 
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no  one  disturbed  his  right;  that  he  made  no  t^e  of  the  land 
because  it  was  marsh.  In  saying  he  made  no  use  of  the 
land  he  evidently  meant  that  he  made  no  use  thereof  as  dry 
land ;  for  he  said  almost  in  the  same  connection  that  he  used 
the  premises  in  his  business  as  a  fisherman  and  trapper,  as 
he  did  all  the  territory  claimed  by  him.  Further,  he  said 
he  prohibited  any  person,  other  than  those  who  lived  on  the 
island,  from  entering  the  territory,  including  BUofs  loca^ 
tion.  Once,  in  speaking  of  the  use  made  of  the  premises  he 
said  "  we  "  as  if  the  use  by  him  and  the  other  settlers  was  in 
common.  At  another  he  used  the  pronoun  "I"  and  indi- 
cated that  he  exercised  authority,  as  an  owner  naturally 
would,  to  say  who  should  and  who  should  not  enjciy  the 
premises  for  fishing  and  trapping.  Here,  in  the  mind  of  the 
trial  court,  was  the  weakest  point  in  the  evidence.  We  can 
indorse  that.  It  must  be  admitted  that  the  truth  of  the 
matter  would  be  very  hard  for  any  one  to  determine,  but 
that  does  not  justify  the  direction  of  the  verdict.  In  view 
of  the  nature  of  the  premises,  the  fact  that  they  were  in  the 
immediate  vicinity  of  a  populous  district  where  a  hostile  in- 
terference therewith  would  be  quite  likely  to  attract  atten- 
tion and  become  notorious,  that  there  was  some  evidence  that 
the  premises  were  devoted  to  the  very  purpose  for  which 
they  were  best  adapted,  hunting  and  fishing — not  occasion- 
ally, but  as  such  business  is  ordinarily  carried  on, —  some 
evidence  that  Muza  assumed  to  have  rightful  dominion  over 
the  premises;  that  he  resided  thereon  in  the  vicinity  of 
the  particular  lot  in  question ;  that  he  enforced  his  claim 
of  title  as  an  actual  owner  would,  by  prohibiting  any  person 
from  entering  the  territory  to  use  the  same  for  any  purpose; 
that  no  other  person  pretended  to  exercise  any  such  author- 
ity; that  his  claim  of  title  was  submitted  to  by  everybody; 
that  every  person,  from  1872  down  till  Bilot  secured  his 
location,  who  settled  on  the  territory  adversely  claimed,  did 
so  by  acknowledging  Muza's  title,  by  obtaining  of  him  the 
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right  to  locate,  and  taking  the  particular  parcel  designated 
by  him, —  could  a  jury,  under  proper  instructions,  reasonably 
say  that  the  elements  of  adverse  possession  were  all  estab- 
lished? Counsel  for  respondent  have  given  us  no  reason 
which,  when  analyzed  and  tested  by  the  principles  we  have 
discussed,  seems  to  justify  us  in  answering  that  question  any 
differently  than  we  did  before. 
By  the  Court. —  The  motion  for  a  rehearing  is  denied. 


Illinois  Steel  Company,  Respondent,  vs.  Jeka  and  wife^ 

Appellants. 

Dtcember  XO,  1900 — March  19, 190  L 
Illinois  S.  Co,  v,  Bitot,  ante,  pi  418,  followed. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwig,  Judge.    Reversed. 

Action  in  ejectment.  The  issue  in  this  case  is  the  same, 
though  different  property  is  involved,  as  that  in  lUinoia  S. 
Co.  V.  Bilotj  cmte^  p.  418.  Plaintiff  proved  j?ri?7i«  facie  rec- 
ord title  to  territory  including  such  property.  The  evidence 
on  the  part  of  defendants  is  to  the  effect  that  the  territory 
of  which  the  premises  in  dispute  form  a  part  is  called  ^'  Jones 
Island;"  that  it  was  originally  a  sand  flat,  created  by  the 
movement  of  the  waters  of  Lake  Michigan,  and  was  sub- 
merged by  water  from  three  to  nine  feet  deep;  that  it  was 
made  feasible  to  construct  buildings  thereon  by  artificial 
filling. 

The  evidence  was  further  to  the  following  effect:  In  1872 
some  nine  families  resided  on  the  territory  called  ^'  Jones 
Island."  It  was  then  all  covered  by  water.  One  Tniher 
owned  one  of  the  houses  and  claimed  dominion  over  the  en- 
tire territory.    At  the  time  stated  Truher  surrendered  his 
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house  and  his  claim  of  dominion  over  the  entire  territory  to 
Jacob  Muza,  who  immediately  took  possession  of  such  house. 
Truher  did  riot  pretend  to  sell  to  Muza  the  houses  occupied 
by  th«  other  persons  located  on  the  island,  but  pretended  to 
surrender  to  him  dominion  over  the  entire  island.  There 
was  some  kind  of  a  paper  transfer  by  Truher  to  Muza  of  the 
house  itself,  but  the  paper  has  been  lost.  Whether  such 
paper  referred  to  any  part  of  the  territory  aside  from  that 
occupied  by  the  house,  or  anything  but  the  house,  does  not 
clearly  appear.  From  the  time  of  the  transaction  related, 
between  Muza  and  Truher,  the  former  prohibited  any  per- 
son from  exercising  any  act  of  ownership  or  from  occupy- 
ing any  part  of  the  territory  except  by  his  express  permission. 
He  exercised  acts  of  ownership  over  the  entire  territory  by 
preventing  other  persons  from  coming  thereon  as  stated, 
and  by  building  breakwaters  to  control  the  action  of  the 
water  of  Lake  Michigan  and  prevent  it  from  impairing  the 
use  of  the  premises  for  dwelling-house  purposes,  and  by 
otherwise  improving  the  territory  for  such  purposes.  From 
time  to  time  he  permitted  persons  to  select  portions  of  the 
submerged  territory,  to  fill  up  the  same,  and  locate  houses 
thereon.  There  was  no  fence  on  any  part  of  the  territory 
when  Muza  located  there,  and  no  place  to  build  a  house  ex- 
cept as  made  by  artificial  filling.  About  1873  Muza  pointed 
out  to  one  John  Zelin  the  territory  in  question  as  a  place  that 
he  might  fill  up  and  occupy,  receiving  therefor  a  keg  of  beer. 
Zelin  filled  the  territory  allotted  to  him  so  as  to  make  a 
foundation  for  his  house  above  the  level  of  the  water,  and 
constructed  it  thereon.  He  used  the  property  continuously 
thereafter  till  about  1893.  It  was  then,  and  had  been  for  a 
long  time  prior  thereto,  inclosed  by  a  fence,  and  in  addition 
to  the  house  originally  built  there  were  then  a  barn  upon 
the  property  and  some  other  improvements.  In  1898,  he 
sold  the  property  to  Joseph  Konkel,  who  went  into  posses- 
sion immediately  upon  Zelin  vacating.     Soon  thereafter 
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Konkel  sold  the  property  to  defendants,  delivering  posses- 
sion thereof  to  them,  and  they  thereafter  occupied  it  con- 
tinuously down  to  the  time  of  the  commencement  of  this 
action. 

At  the  close  of  the  evidence  the  court  directed  a  verdict 
for  plaintiff.  Judgment  was  rendered  upon  such  verdict, 
establishing  title  in  fee  to  the  property  in  plaintiff,  and 
otherwise  the  judgment  was  rendered  in  accordance  with 
the  statute  in  such  cases. 

For  the  appellants  there  were  briefs  by  Fiebin-g  cfe  Kil- 
lUea  and  M.  G.  Krause^  and  oral  argument  by  O.  J.  Fiehing. 

For  the  respondent  there  was  a  brief  by  Van  Dyke  & 
Van  Dyke  <&  Garter^  and  oral  argument  by  W.  K  Carter. 

The  following  opinion  was  filed  January  8, 1901: 

Marshall,  J.  The  principles  governing  this  case  are 
identical  with  those  which  rule  Illinois  S.  Co,  v.  JSUot^  ante^ 
p.  418.  The  same  errors  exist  in  this  case  which  necessitate 
a  reversal  of  the  judgment  in  that  case,  and  it  is  ruled  ac- 
cordingly. 

By  ike  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Basdsen,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  March  19, 1901. 
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Marks,  Bespondent,  vs.  Schbam,  imp.,  Appellant. 

December  11, 1900  —  March  19, 1901, 

Promissory  notes:  Indorsement:  Delivery  in  blank  to  m>dker:  Alterationr 

Forgery:  Ratification:  Notice  to  payee, 

L  Where  one  person  indorses  his  name  upon  the  back  of  a  blank  prom- 
issory note  and  delivers  it  to  another  for  thjs  accommodation  of 
the  latter,  to  be  used  in  a  certain  way,  and  the  latter  makes  ma- 
terial alterations  therein  and  uses  it  for  a  different  purpose,  the 
indorser  will  be  liable  thereon,  if,  knowing  the  facts  as  to  the  alter- 
ation and  negotiation  of  the  note,  he  acknowledges  it  and  prom- 
ises to  pay  it,  even  though  such  alterations  constitute  in  law  a 
forgery. 

[2.  Whether  the  payee  of  a  note  bearing  the  indorsement  of  a  third 
person  is  put  upon  inquiry  as  to  the  maker's  authority  to  use  it, 
by  obliteration  of  the  words  "after  date  "  and  "or  order  "  from  the 
printed  form  and  the  substitution  of  others  in  their  place,  doubted 
but  not  determined.] 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau-^ 
kee  county :  J.  0.  Ludwig,  Judge.    Affirmed. 

This  is  an  action  upon  a  nonnegotiable  demand  note  for 
$11,000,  payable  to  the  plaintiff,  dated  August  20,  1894,. 
signed  by  the  defendant  Richard  Schram,  and  purporting 
to  be  indorsed  by  the  defendant  J,  B,  Schram,  There  was 
no  answer  by  the  defendant  Richard  Schram,  but  the  de- 
fendant Joseph  B,  Schram  answered,  alleging  that  the  note 
in  question  was  an  accommodation  note;  that  when  he  in- 
dorsed his  name  upon  it  it  was  simply  a  blank  form  prom- 
issory note,  and  that  in  this  condition  he  sent  it  to  Richard 
Schram  by  mail,  so  that  Richard  might  renew  a  previously 
executed  accommodation  note  upon  which  the  appellant  was 
indorser;  that  Richard  Schram  thereafter  made  material 
and  fraudulent  alterations  in  the  note,  and  did  not  use  it  for 
the  purpose  intended. 

It  appears  by  the  evidence  in  the  case  that  in  August^ 
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1894,  and  for  a  number  of  j'ears  prior  thereto,  the  defendant 
Richard  Schram  was  engaged  in  the  woolen  business  in  the 
city  of  New  York;  that  the  appellant,  Joseph  £. Schram^  is 
the  father  of  said  Richard,  and  lives  in  the  city  of  Chicago; 
that  the  appellant  had  at  various  times  previous  to  1894 
made  accommodation  indorsements  of  his  son's  notes  for 
the  purpose  of  helping  him  in  his  business  by  discounting 
the  same  at  banks  in  the  city  of  New  York;  that  in  August, 
1894,  the  appellant  sent  to  Richard  a  note  in  the  ordinary 
form,  with  the  blanks  unfilled,  and  his  name  indorsed  upon 
the  back;  that  when  said  paper  was  thus  sent  it  read  as  fol- 
lows : 


<( 


(( 


after  date,  I  promise  to  pay  to or  order 

Dollars,  value  received,  at . 

a 5J 

The  appellant  testifies  that  his  son  requested  this  note  to 

use  in  reducing  the  amount  of  a  note  in  a  bank,  and  that  it 

was  sent  with  the  understanding  that  it  should  be  so  used ; 

but  the  son  denies  that  any  limitation  on  the  use  of  the 

blank  existed.    It  further  appears  that,  after  receiving  this 

paper,  Richard  Schram  filled  up  the  blanks  in  the  note,  and 

drew  a  line  through  the  words  "  after  date  "  and  "  or  order," 

so  that  the  same  read  as  follows: 

*'  $11,000.00.  New  York,  August  20th,  1894. 

"On  demand,  I  promise  to  pay  to  Mr,  K  N,  Marks 
Eleven  Thousand  Dollara,  value  received,  at  my  oflBce,  476 
West  4th  St.  Richard  Schram." 

The  testimony  of  Richard  Schram  and  E.  N.  Marks  %\io^^ 
that  some  time  previous  to  the  24th  day  of  September,  1894, 
Marks  had  loaned  to  Richard  Schram  eleven  $1,000  railroad 
bonds,  and  that  Richard  Schram  had  used  these  bonds  as 
•collateral  in  borrowing  money  at  banks;  that  on  the  24th 
of  September,  1894,  Richard  Schram  gave  the  note  in  ques- 
tion to  the  plaintiff,  and  that  the  plaintiff  then  gave  Richard 
Schram  a  certified  check  for  $11,000;  that  Richard  Schram 
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used  the  check  in  taking  up  the  said  bank  loans,  which 
amounted  to  $10,500,  returned  the  collateral  bonds  to  Marks^ 
and  returned  the  remainder,  $500J 

The  note  was  not  paid  at  maturity,  and  was  protested 
March  17,  1897.  It  further  appears  that  some  time  in  the 
fall  of  1896  the  defendant  Joseph  B.  Schra^n  went  to  S"ew 
York  City,  and  that  a  meeting  was  then  held  in  New  York, 
at  which  there  were  present  the  plaintiff,  the  defendant 
Kichard  Schram,  and  Joseph  B.  Schram^  Louis  Schram,  a 
brother  of  Eichard,  and  one  Kuhn,  who  was  the  father  of 
Blchard's  wife.  The  note  in  suit  was  produced  at  the 
meeting,  and  it  is  claimed  on  the  part  of  the  plaintiff  that 
the  appellant,  Joseph  B.  Schram^  after  looking  at  the  note, 
said  that  that  was  his  note  and  his  indorsement,  and  that  he 
would  take  care  of  the  note  after  Kichard's  other  matters 
had  been  adjusted.  The  defendant  Joseph  B.  Schram  admits 
that  the  note  was  produced,  and  that  he  saw  and  read  it; 
but  claims  that  he  denied  liability  thereon  and  refused  to 
pay  it. 

At  the  close  of  the  evidence  both  parties  moyed  for  the 
direction  of  the  verdict,  and  both  motions  were  denied. 
The  court  submitted  to  the  jury  a  single  question  as  a  spe- 
cial verdict,  to  wit:  "Did  the  defendant  Joseph  B.  Schram^ 
in  the  fall  of  1896,  agree  to  pay  the  plaintiff  the  note  in 
suit  ?  "  The  jury  answered  this  question  in  the  affirmative, 
and  judgment  was  thereupon  rendered  for  the  plaintiff  for 
the  amount  of  the  note  in  suit,  and  the  defendant  Joseph  B. 
Schram  appeals. 

For  the  appellant  there  were  briefs  by  WinTder^  Flan- 
ders^ Smith,  Bottum  cj&  Vilas,  and  oral  argument  by  J.  G, 
Flanders  and  Chas,  F.  FawsetL  Thev  contended,  inter  alia. 
that  according  to  the  weight  of  authority  a  forgery  cannot 
be  ratified  by  the  party  against  whom  the  crime  was  com- 
mitted so  as  to  make  him  liable  upon  the  forged  instrument. 
Henry  Christian  B.  &  L,  Asso.  v,  Walton,  181  Pa.   St.  201; 
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Howard  t>.  Turner^  155  Pa.  St.  349;  Shisler  v,  YcmdiJcey  93 
Pa.  St.  M;  Brook  v.  IIooJc,  L.  R  6  Exch.  98;  Woodrrtff  v. 
Munroe,  33  Md.  158;  Wirrhman  v.  Wright^  33  Ohio  St.  405; 
Henry  v.  Heeb^  114  lad.  278;  Wilson  v.  Hayes^  40  Minn.  531; 
Owsley  V,  Philips^  78  Ky.  517;  Warner  v,  Fanfs  Trtistee^ 
79  Ky.  1;  Ferry  v.  Taylor^  33  Mo.  334;  2  Daniel,  Keg.  Inst. 
§  1352. 

For  the  respondent  there  was  a  brief  by  MiUer^  Noyes  dk 
Miller  J  and  oral  argument  by  Geo.-JI.  Noyes.  To  the  point 
that  a  forgery  may  be  ratified  and  that  no  new  considera- 
tion is  necessary,  they  cited  Greevjield  BanJc  v.  Crafts^  4 
Allen,  447;  Wellington  v,  Jackson^  121  Mass.  157;  BarUeti 
V,  Tucker,  104  Mass.  336 ;  Dow^s  Ex^r  v,  Spermy^s  Ex*r^  29 
Mo.  386;  First  Nut,  Bank  v.  Gay,  63  Mo.  40;  Cravens  v^ 
GUlilan,  63  Mo.  28 ;  Casco  Bank  v.  Keene,  53  Me.  103 ;  For-^ 
syth  V.  Day,  46  Me.  176;  ConiTnereial  Bank  v.  Warren,  1& 
N.  Y.  577;  Howard  v,  Duncan,  3  Lans.  174;  Hefner  v.  Van-^ 
dolah,  62  111.  483;  Gleason  v,  Henry,  71  III.  109;  Paul  v. 
Berry,  78  III.  158;  Forsythe  v.  Bonta,  5  Bush,  547;  Corser 
V.  Paid,  41  N.  H.  24;  Union  Bank  v.  Middlebrook,  33  Conn. 
95;  Grout  v.  DeWolf,  1  E.  I.  393;  Mechem,  Agency,  §  116; 
Pdton  V,  Prescott,  13  Iowa,  567. 

The  following  opinion  was  filed  January  8, 1901: 

WiNSLow,  J.  The  trial  court  rightly  held  that  if  the  ap- 
pellant, knowing  of  the  alterations  in  the  note  and  the  fact 
that  it  had  been  negotiated  to  Marks,  acknowledged  it  and 
promised. to  pay  it,  this  constituted  ratification  and  rendered 
all  other  questions  immaterial.  The  evidence  showed  that 
the  plaintiflE  received  the  note  without  actual  knowledge  of 
any  defect  in  its  execution,  and  advanced  to  Gichard  Schram 
$11,000  on  the  strength  of  it.  If  it  be  conceded  that  Marks 
was  put  upon  inquiry  as  to  Eichard's  authority  to  so  use  the 
paper,  by  the  obliteration  of  the  words  "  after  date ''  and 
"  or  order "  upon  the  face  of  the  note  (a  proposition  ex- 
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treraely  doubtful  —  Maldaner  v.  Smithy  102  Wis.  30),  it  was 
still  perfectly  competent  for  the  father  to  ratify  the  unau- 
thorized act,  and  such  ratification  would  be  equivalent  to 
original  authority,  even  if  such  alterations  constitute  in  law 
a  forgery.  Mechem,  Agency,  §§  112-116;  Wellington  v. 
Jaekson,  121  Mass.  157;  Commercial  Bank  v.  Warren,  13 
K  T.  577;  Forsyth  v.  Day,  46  Me.  176;  First  Nat.  Bank 
V.  Gay,  63  Mo.  33 ;  Goochpeed  v.  Cutler,  75  111.  534. 

The  jury  have  found  that  he  ratified  the  act  after  full 
knowledge  of  the  alterations  and  of  the  fact  that  it  was  held 
by  Marks,  This  finding  is  based  upon  sufficient  evidence, 
and  was  reached  without  material  error;  hence  the  judg- 
ment was  right. 

By  the  Court. —  Judgment  affirmed. 

Bardeen,  J.,  took  no  part. 

A  ihotion  for  a  rehearing  was  denied  March  19, 1901. 


Bbyebsdobf,  by  guardian  ad  Utem,  Eespondent,  vs.  Cream 
City  Sash  &  Door  Company,  Appellant. 

December  IS,  1900  —  March  19, 1901. 

Master  and  servant:  Negligence:  Personal  injury:  Special  verdict:  Find- 
ing  opposed  to  possibility:  Sufficiency:  Presumptions. 

1.  In  an  action  against  his  employer  to  recover  for  injuries  caused  by 

plaintiff's  hand  coming  in  contact  with  a  "slat  saw/'  it  is  Tie/d  im- 
possible, in  the  light  of  undisputed  physical  facts,  that  the  injury 
could  have  been  caused,  as  found  in  the  special  verdict,  by  the  por- 
tion of  the  saws  above  the  feed  tabla 

2,  The  finding  as  to  the  particular  peril  from  which  the  injury  resulted 

being  thus  conclusively  wrong,  other  findings  of  the  special  verdict 
as  to  defendant's  negligence  proximately  causing  the  injury,  plaint- 
iff's knowledge  of  perils,  instruction  as  to  same,  and  exercise  of 
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care  to  avoid  them,  are  vitiated,  because  they  refer  to  the  particu- 
lar peril  mentioned:  and  the  whole  verdict  is  rendered  inconclusive 
and  insufficient  to  support  any  judgment 
S.  Where  in  such  a  case  there  is  a  reasonably  possible  theory  of  the 
injury  consistent  with  the  employer's  due  cara  in  the  equipment 
and  operation  of  the  machine,  the  mere  happening  of  the  accident 
does  not  suffice  to  establish  his  negligence  and  liability. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Orben  T.  Williams,  Judge.     Reversed. 

Action  by  plaintiff,  who,  on  March  10, 1898,  when  four- 
teen years  and  ei^ht  months  of  age,  suffered  loss  of  a  hand 
as  an  employee  of  defendant  in  its  factory  at  Milwaukee, 
while  working  at  a  device  called  a  "  slat  saw,"  which,  so  far 
as  possible  in  words,  may  be  described  as  follows: 

The  east  or  operating  part  consisted  of  a  flat  plane  or  feed 
table,  twenty-eight  inches  long  north  and  south,  and  four 
inches  wide,  bounded  on  the  west  by  a  rigid  vertical  side 
two  inches  high  and  open  towards  the  east.  The  feeder 
stood  at  the  north  end  of  this  feed  table.  About  nineteen 
inches  from  the  north  end  there  were  hung  on  a  shaft  below 
this  table  two  rigid  circular  saws  about  nine  inches  in  diam- 
eter and  extending  above  the  said  feed  plate  or  table  about 
two  and  one-eighth  inches.  These  saws  revolved  towards 
the  feeder  at  the  north.  About  four  inches  north  of  the 
north  edge  of  these  saws  was  a  toothed  wheel  which,  revolv- 
ing, engaged  any  piece  of  wood  pushed  up  to  it  by  the 
feeder  and  pushed  it  end  first  against  the  saws.  Above  the 
saws  was  a  curved,  nearly  semicircular,  rigid  plate  or  guard 
of  steel  of  about  two  inches  greater  radius  than  the  saws, 
the  ends  of  which,  respectively,  in  front  and  back  of  the 
saws,  extended  downward  to  within  one  and  three-quarters 
inches  above  the  feed  table,  the  purpose  of  which  was  to 
hold  down  any  piece  of  wood  while  passing  through  the 
saws,  which,  but  for  such  guard,  would  be  thrown  violently 
upward  and  northward  as  soon  as  it  had  passed  from  under 
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the  toothed  feed  wheel  above  mentioned.  The  two  saws 
were  about  one  half  or  nine  sixteenths  of  an  inch  apart,  and 
the  inner  or  westerly  one  about  the  same  distance  from  the 
vertical  west  side  of  the  feed  table,  so  that  as  strips  of  wood 
were  passed  through  they  were  sawed  into  two  slats  about 
one  half  inch  thick,  any  excess  of  the  strip  outside  of  the 
east  saw  going  to  waste.  These  strips  were  previously  pre- 
pared so  as  to  be  approximately  one  and  three-quarters  to 
two  inches  thick  vertically,  and  one  and  three-eighths  to  one 
and  a  half  inches  wide,  and  of  lengths  from  eight  inches  to 
two  feet.  It  was  the  duty  of  the  feeder  standing  at  the 
north  to  slide  these  strips  onto  and  along  the  feed  table 
until  the  toothed  wheel  engaged  them  and  fed  them  against 
the  saws,  each  strip  serving  to  push  its  predecessor  through 
the  saws  under  the  overhanging  steel  guard,  and  on  south- 
ward till  they  reached  the  south  end  of  the  feed  table,  about 
six  or  seven  inches  beyond  the  saws,  and  about  four  and  one- 
fourth  inches  beyond  the  south  end  of  the  overhanging 
guard. 

South  or  southeast  of  the  machine  was  stationed  a  boy 
whose  duty  it  was  to  receive  the  slats  into  which  the  strips 
had  thus  been  sawed,  and  to  put  them  in  a  pile  to  be  car- 
ried to  other  machines,  and  to  put  the  waste  strip  cut  oflf  by 
the  easternmost  saw  into  a  pile  for  kindling  wood.  At  this 
latter  work  plaintiif  was  engaged  on  March  10,  1898.  He 
had  been  at  work  for  defendant  a  little  less  than  a  month; 
had  first  worked  at  the  slat  saw  something  more  than  two 
weeks  before;  had  worked  at  it  in  all  on  five  or  six  differ- 
ent days, —  the  whole  time  aggregating  about  one  day.  Ho 
had  at  first  been  shown  his  duty  to  take  away  the  slats  after 
they  had  passed  through  the  saw,  such  instruction  not  indi- 
cating a  necessity  of  reaching  nearer  the  saws  than  the 
south  end  of  the  feeding  table.  The  testimony  Is  conflict- 
ing as  to  whether  he  had  been  "Warned  of  the  peril  of  injury 
from  getting  his  hands  in  contact  with  the  saws.    While 
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80  engaged  tbe  feeder,  Schultz,  having  fed  through  all  of 
the  strips  which  he  had  and  pushed  the  last  one  of  the 
bundle  into  the  saws,  had  turned  away  to  get  more  strips. 
Plaintiff  testifies  that  he  took  hold  of  the  slats  of  this  last 
piece,  and  as  he  took  hold  of  them  felt  the  stick  jerk  back- 
ward, and  when  he  looked  the  stick  was  gone  and  his  hand 
was  gone;  that  he  took  hold  of  the  slats  for  tbe  purpose  of 
taking  them  away.  Further  than  this  he  knows  nothing  of 
how  tbe  accident  occurred.  His  right  hand  was  cut  com- 
pletely off,  except  the  thumb,  which  was  sawed  through  ex- 
cept the  flesh  on  the  side  away  from  the  hand.  The  hand 
was  cut  off  at  a  point  from  an  inch  to  an  inch  and  a  half 
towards  the  wrist  from  the  knuckles.  The  fingers  were 
found  scattered  in  various  directions  ncH^th  and  south  of  the 
machine,  underneath  the  feed  table  amongst  the  sawdust, 
and  on  top  of  the  feed  table.  A  considerable  quantity  of 
blood  was  observed  at  various  points  of  the  machine  beneath 
the  feed  table,  and  a  few  spots  above  it  and  upon  the  teeth 
of  the  saws. 

The  defect  alleged  was  the  absence  of  boxing  around  the 
upper  part  of  the  machine  on  top  of  the  feed  table,  the 
plaintiff  testifying  that  when  he  first  worked  on  the  ma- 
chine there  had  been  a  wooden  box  which  covered  the  whole 
device,  having  sides  both  east  and  west  of  the  saws,  while 
at  the  time  of  the  injury  the  box  in  use  had  merely  a  top 
and  the  west  side  to  it,  so  that  it  was  open  on  the  east  side. 
This  box  was  placed  over  the  saws  by  the  feeder  to  prevent 
sawdust,  etc.,  flying  back  in  his  eyes. 

The  jury  found  in  favor  of  plaintiff  in  answer  to  a  series 
of  seventeen  questions,  and  among  others,  in  answer  to  ques- 
tion 8,  that  the  plaintiff's  hand  was  cut  by  that  portion  of 
the  saws  which  projected  above  the  saw  table  (feed  table); 
and,  in  answer  to  question  9,  that  the  last  stick  fed  to  the 
saws  by  Schultz,  when  grasped  by  plaintiff  to  be  removed, 
jerked  back,  and  pulled  plaintiff's  hand  against  the  saws, 
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causing  the  the  injury.  From  judgment  in  favor  of  plaint- 
iff defendant  appeals. 

Joseph  B.  Doe^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Whitman  &  Ryan 
and  Tarrantj  Kronshage^  McGovem  cfe  Dielmann^  and  oral 
argument  by  W.  D.  Tarra/rU  and  A,  B.  Whitman. 

The  following  opinion  was  filed  January  8, 1901 : 

Dodge,  J.  The  situation  disclosed  by  the  evidence  pre- 
sented several  methods  by  which  plaintifiTs  band  might  have 
come  in  contact  with  the  saws,  including  at  least  the  possi- 
bility of  a  wholly  needless  placing  of  his  hand  in  contact 
with  the  saws,  within  a  peril  which  could  not  but  be  obvi- 
ous to  any  one  who  had  ever  seen  a  circular  saw  cut  wood. 
Whether  or  not  the  evidence  of  the  situation  supplied 
foundation  for  anything  but  a  guess  or  conjeoture  as  to  how 
the  injury  in  fact  occurred  may  perhaps  be  doubtful,  bqt  upon 
the  verdict  before  us  it  becomes  unnecessary  to  consider  or 
discuss  any  theory  other  than  that  which  has  specifically  been 
adopted  by  the  jury.  If  that  theory  be  not  the  correct  one, 
then  it  cannot  be  said  that  the  verdict  has  negatived  a  dif- 
ferent theory  which  might  involve  contributory  negligence 
or  might  be  so  beyond  the  range  of  reasonable  expectation 
that  the  condition  of  the  machine  could  not  be  deemed 
proximate  cause.  We  had  in  this  case  the  somewhat  unusual 
advantage  of  having  presented  before  us  on  the  argument 
the  machine  itself,  and  of  opportunity  to  test  the  sugges- 
tions and  theories  of  counsel  thereby.  It  is  quite  impossi- 
ble to  express  in  words  at  all  clearly  the  result  of  such 
observation.  Certain  physical  facts  were  thereby  made 
obvious,  such,  for  example,  as  that  the  space  below  the  south 
end  of  the  overhanging  steel  guard  —  under  which,  on  the 
theory  of  plaintiff's  counsel,  his  hand,  in  contact  with  the 
strip  of  wood,  must  have  passed  in  order  to  reach  the  saw  — 
was  not  sufficient  to  allow  plaintiff's  hand  to  pass  under  it 
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towards  the  saws  if  that  hand  was  on  top  of  the  strip  of 
wood ;  for  the  end  of  the  guard  was  only,  at  most,  a  quarter 
of  an  inch  higher  than  the  strip  itsell  That  plaintiff's  hand 
must  have  been  placed  on  top  of  the  stick  if  he  had  hold  of 
it  at  all  results  conclusively  from  the  wound,  which  is 
squarely  across  the  hand  from  little-finger  side  to  thumb 
side,  so  that  the  hand  must  have  been  at  right  angles  to  the 
plane  of  the  saws  and  to  the  stick  passing  through  them. 
If  the  stick  were  grasped  in  any  other  manner,  as  by  seizing 
the  south  end  of  it,  the  ends  of  the  fingers  would  have  been 
towards  the  saws,  and  the  course  of  any  cuts  must  have 
been  longitudinal,  from  the  ends  of  the  fingers  towards  the 
wrist.  Again,  the  infliction  of  this  wound  at  a  place  in  the 
hand  nearly  four  inches  from  the  ends  of  the  fingers  is  ren- 
dered impossible  at  any  place  above  the  feed  table,  even  if 
it  could  have  got  within  the  overhanging  guard ;  for  the 
upright  or  west  side  of  the  feed  table  was  only  one  and  one- 
half  inches  west  of  the  easternmost  saw,  and  other  complete 
obstacles  to  intrusion  of  the  hand  above  the  saws  were  only 
one  half  or  three  quarters  of  an  inch  further  west.  Besides 
these  facts,  it  is  established,  without  controversy,  that  all 
the  portion  of  the  saws  above  the  feed  table,  except,  per- 
haps, the  tips  of  the  teeth  at  the  top  of  the  saws,  was  occu- 
pied by  the  stick  passing  through  them,  so  as  to  render  im- 
possible the  cutting  through  of  plaintiff's  hand.  There 
could,  at  most,  have  occurred  only  comparatively  shallow 
lacerations  from  the  upper  part  of  the  saw,  under  the  condi- 
tions which  existed. 

From  the  foregoing  circumstances,  and  others  almost  im- 
possible of  intelligible  description  without  the  machine  be- 
fore the  eye,  we  are  forced  to  the  conclusion  that  the  injury 
to  plaintiff's  hand  could  not  have  been  caused  by  the  por- 
tion of  the  saws  above  the  feed  table  in  the  manner  described 
by  the  ninth  question  and  answer  of  the  special  verdict; 
that  such  manner  of  injury  was  an  impossibility,  in  the  light 
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of  the  physical  facts  appearing  without  dispute.  Being  so 
opposed  to  possibility,  the  verdict  on  that  subject  cannot 
stand.  It  is  not  supported  by  any  credible  evidence.  Bad- 
ger V,  Janesville  C.  Mills^  95  Wis.  599,  603;  Vorhrich  v, 
Geuder  <b  P.  Mfg.  Co,  96  Wis.  277;  Gawley  v.  La  Crosse 
City  R,  Co,  101  Wis.  145,  149;  O'Brien  v.  C,  St.  P.,  M.  & 
O.  R,  Co,  102  Wis.  628,  632. 

Since  the  jury  are  thus  conclusively  wrong  as  to  the  par- 
ticular peril  from  which  the  injury  resulted,  their  other 
findings  upon  which  the  judgment  rests  are  vitiated.  Their 
answers  to  the  eighth  and  ninth  questions  establish  what 
exposure  they  had  in  mind  as  causing  the  injury,  and  ex- 
clude the  supposition  that  they  had  any  other.  Their  find- 
ing that  defendant  was  guilty  of  negligence  which  was  the 
proximate,  natural,  and  probable  cause  of  the  injury  must 
at  once  be  referred  to  their  previous  answers,  and  consti- 
tutes only  a  finding  that  defendant  was  negligent  in  not 
guarding  against  the  peril  of  a  backward  jerk  of  the  strip 
of  wood,  bringing  plaintiff's  hand  in  contact  with  that  por- 
tion of  the  saws  above  the  feed  table.  If  there  were  other 
perils,  as  of  course  there  were,  and,  equally  of  course,  some 
of  such  other  perils  caused  the  injury,  the  jury  has  not 
found  that  defendant  was  negligent  as  to  such  other  perils, 
nor  that  its  negligence  was  the  proximate  cause  of  the  in- 
jury. So,  also,  with  reference  to  plaintiflf's  knowledge  of 
perils,  instruction  as  to  same,  and  exercise  of  care  to  avoid 
them,  the  findings  are  rendered  immaterial.  The  jury  have 
found  he  was  ignorant,  uninstructed,  and  careful  as  to  a 
peril  which  did  not  cause  his  injury,  but  have  made  no  find- 
ings on  those  subjects  as  to  the  peril  from  which  he  in  fact 
suffered.  So  that  the  verdict  fails  to  establish  that  defend- 
ant was  guilty  of  negligence  which  injured  plaintiff,  prox- 
imately or  at  all,  or  that  plaintiff  is  free  from  contributory 
negligence,  or  that  the  injury  was  not  the  result  of  mere 
accident'.  Without  verdict  upon  some  or  all  of  those  issues, 
judgment  for  plaintiff  cannot  stand. 
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Respondent  invokes  the  rule  of  Omnmings  v.  Nat.  F.  Co. 
60  Wis.  603,  612;  Stacy  v.  M.,  L.  S.  cfe  W.  R.  Co.  85  Wis. 
225,  236;  and  CwrroUv.  (7.,  B.  A  N.  R.  Co.  99  Wis.  399, 
that  the  happening  of  the  accident  alone  saffioes  to  establish 
defendant's  negligence  and  liability.  In  MuHhach  v.  Wu. 
G.  Co.  108  Wis.  57,  we  pointed  out  the  inapplicability  of 
that  rule  in  the  presence  of  even  a  reasonable  possibility 
that  some  other  cause  than  defect  in  the  nvichine  might 
have  caused  the  injury.  Here,  as  in  the  Mudbach  Case^  the 
physical  facts  and  circumstances  show  the  possibility,  at 
least,  that  plaintiflF's  injury  came  from  the  lower  part  of  the 
saws,  below  the  feed  table.  Indeed,  some  of  those  circum- 
stances seem  hardly  consistent  with  any  other  theory.  The 
place  and  direction  of  the  cut  across  his  hand,  the  volume 
of  blood  found  below  the  feed  table,  while  only  scattering 
spots  are  found  above,  and  some  other  circumstances,  are 
difficult  to  account  for  otherwise.  However  the  weight  of 
probability  may  be,  only  reasonable  possibility  is  necessary 
to  demand  consideration  of  the  theory  of  an  injury  below 
the  feed  table.  Whether  an  injury  at  that  place  could  occur 
without  negligence  on  plaintiff's  part,  or  could  have  reason- 
ably been  expected  by  defendant  to  happen  in  the  ordinary 
performance  of  plaintiffs  duties,  we  need  not  now  decide. 
It  is  sufficient  to  say  that  neither  fact  appears  so  clearly  as 
to  be  matter  of  law.  There  is  therefore  a  reasonably  pos- 
sible theory  for  the  injury  not  necessarily  inconsistent  with 
defendant's  due  care  in  equipment  and  operation  of  the  ma- 
chine, which  fact  excludes  this  case  from  the  rule  of  the 
authorities  above  mentioned. 

From  what  we  have  said,  it  is  obvious  that  by  the  answers 
to  the  eighth  and  ninth  questions  the  entire  verdict  is  ren- 
dered inconclusivj,  and  insufficient  to  support  any  judgment, 
and  should,  upon  appellant's  motion,  have  been  set  aside. 
Refusal  of  that  motion  was  error,  for  which  the  judgment 
must  be  reversed  and  a  new  trial  ordered.    We  deem  un- 
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necessary  discussion  of  the  assignments  of  detail  errors  in 
the  course  of  the  trial,  as  they  are  of  a  character  very  likely 
to  have  no  relevancy  to  further  proceedings  in  the  cause. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Bardeen,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  March  19,  1901. 
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December  14, 1900  —  March  19, 1901. 

Conspiracy:  Civil  action:  Damages:  Violation  of  contract:  '*  UrUawftU 

act:' 

1.  In  a  civil  action  for  damages  instituted  against  members  of  a  con- 
spiracy, the  gist  of  the  action  is  the  damage;  while  in  a  criminal 
prosecution  for  the  offense  of  conspiring,  the  gist  of  the  action  is 
the  conspiracy. 

3.  A  conspiracy  is  defined  to  be  a  combination  of  two  or  more  persons 
to  do  a  criminal  or  unlawful  act,  or  to  do  a  lawful  act  by  criminal 
or  unlawful  meana 

8.  If  the  object  to  be  attained  by  a  conspiracy  be  criminal  or  unlawful, 
the  combination  offends  against  the  criminal  law  by  common-law 
rules  without  any  overt  act,  and  by  statute  when  there  is  such 
overt  act  (Stats.  1898,  sec.  4568.  But  see  sees.  4466a  and  44666» 
pertaining  to  the  statutory  conspiracies.)  And  if  tbe  means  to  be 
used  are  criminal  or  unlawful,  the  ultimate  end  to  be  attained 
need  not  be  essentially  wrong.  In  either  case  if  damage  is  pro- 
duced to  the  person  against  whom  the  conspiracy  is  directed,  an 
action  to  recover  the  same  will  accrue  to  him  against  all  the  guilty 
parties. 

4b  The  gist  of  the  civil  action  against  conspirators  being  the  damage, 
the  general  rule  is  that  it  will  not  lie  against  many  acting  in  con- 
cert if  it  will  not  lie  against  one  of  them  for  the  same  act.  Such 
rule  does  not  apply  to  criminal  actiona 
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5.  The  yiolation  of  a  contract  is  an  unlawful  act  Therefore,  if  one  or 
more  persons  conspire  with  another  to  commit,  or  two  or  more  per- 
sons combine  together  to  effect,  such  violation,  and  the  object  of 
the  combination  be  oonsummated  to  the  damage  of  a  third  i)erson, 
such  third  person  has  his  action  to  recover  the  damages  against  him 
who  breached  the  contract  and  every  i)erson  who,  by  reason  of 
the  combination,  is  connected  with  the  wrong. 
[Syllabus  by  MabshaiIj^  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  0.  Ludwig,  Judge.    Heversed. 

Action  for  damages.  The  facts  stated  in  the  complaint 
are  substantially  as  follows:  John  A.  Martens  and  William 
Becliaieinj  in  the  fall  of  1896,  relying  on  representations 
made  by  defendant  Mary  J.  O'Connor  and  corroborated  by 
her  attorney,  as  to  her  legal  rights,  leased  of  her  certain 
lands  in  the  city  of  Milwaukee,  describing  the  same,  for  the 
term  of  five  years  at  the  yearly  rental  of  $200  and  the  taxes, 
paying  $100  down  upon  the  lease.  The  lease  was  made  in 
writing,  and  in  addition  to  the  essential  stipulations  it  con- 
tained the  following  provisions: 

(1)  The  lessee  shall  have  the  first  privilege  to  purchase  the 
premises  during  the  term  of  the  lease,  for  such  price  and  on 
such  terms  as  the  parties  to  the  lease  shall  mutually  agree  to. 

(2)  In  case  of  a  sale  of  the  premises  by  the  lessor  she  shall 
have  the  privilege  of  canceling  the  lease  on  giving  \vritten 
notice  of  such  sale  and  cancellation,  and  thereupon  the  term 
of  the  lease  shall  terminate  at  the  close  of  the  second  sum- 
mer season  from  the  date  of  such  notice,  no  rent,  however, 
to  be  paid  for  the  last  six  months. 

(3)  The  lease  shall  not  be  assigned,  nor  the  premises  under- 
leased, without  written  consent  of  the  lessor  first  obtained. 

(4)  The  leased  premises  shall  be  used  for  the  maintenance 
of  a  first-class  swimming  and  bathing  institution,  with  the 
right  of  furnishing  refreshments  to  its  patrons. 

(5)  The  lessees  may  grade  the  river  bank  in  preparing  the 
premises  for  the  bathing  houses  and  buildings,  but  at  the  end 
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of  the  term  they  shall  restore  the  premises  to  the  conditioa 
existing  at  the  time  of  making  the  lease. 

Soon  after  the  lease  was  made,  the  lessees  caused  the 
plaintiff  Bechstein-Martens  Company  to  be. incorporated,  and 
then  assigned  the  lease  to  such  company.  Consent  to  the 
assignment  was  not  obtained  of  the  lessor  before  making  it, 
but  she  knew  of  the  contemplated  assignment  and  verbally 
consented  to  the  same.  Prior  to  February  26, 1897,  the 
leased  property  was  taken  possession  of  by  the  lessees  and 
improvements  were  commenced  thereon  which  were  under 
way  on  that  date.  Prior  to  that  day,  and  with  knowledge 
of  all  the  conditions  of  the  lease,  one  Bernard  0.  ReiUy^  at 
the  instigation  of  defendants  Ernst  A,  Conrad  and  Edward 
A.  Benson^  prevailed  upon  the  lessor  and  her  children  to 
ignore  the  provisions  of  the  lease  giving  to  the  lessees  the 
first  chance  to  purchase  the  premises,*  and  to  give  to  said 
lieilly  or  his  assigns  an  option  to  purchase  the  same  for 
$8,000.  Such  option  was  obtained  for  the  purpose  of  pre- 
venting the  establishment  of  the  swimming  school,  or  end- 
ing the  maintenance  of  it  on  the  premises  as  soon  as  prac- 
ticable. All  of  the  O'Connors,  lieilly ^  and  Benson  co-operated 
in  that  scheme.  The  option,  as  soon  as  obtained,  and  as 
was  previously  contemplated  by  lieilly^  was  assigned  to 
Conrad  and  Benson. 

About  the  time  the  option  to  purchase  was  made,  plaint- 
iffs Martens  and  Bechstein  discovered  that  Mrs.  O'Connor 
had  only  a  dower  interest  in  the  property,  and  that  the  legal 
title  was  in  her  six  children  as  heirs  of  her  deceased  hus- 
band, and  thereupon  they  applied  to  her  and  her  children  to 
obtain  a  ratification  of  the  lease,  and  for  a  written  consent 
to  the  assignment.  By  reason  of  the  interference  of  lieilly 
and  his  efforts  and  those  of  Benson  and  Conrad  to  prevent 
the  use  of  the  property  for  a  swimming  school,  plaintiffs 
Martens  and  Bechstein  experienced  considerable  difficulty 
in  obtaining  a  ratification  of  the  lease  and  a  written  consent 
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to  its  assignment,  but  such  ratification  and  consent  were 
finally  obtained. 

In  furtherance  of  the  conspiracy  to  prevent  the  establish- 
ment and  maintenance  of  the  swimming  school,  after  the 
option  .to  purchase  was  obtained,  the  holders  of  such  option 
caused  the  O'Connors  to  sign  a  written  cancellation  of  the 
lease,  which  was  served  upon  the  plaintiffs,  and  they  were 
also  notified  to  desist  from  further  improving  the  property. 
Their  contractors  were  also  notified  by  the  conspirators  to 
stop  working  upon  the  property,  and  to  influence  them  to 
do  so  they  were  told  that  plaintiffs  would  not  be  ready  to  pay 
them.  When  the  option  to  purchase  was  obtained,  Conrad 
and  Benson  did  not  intend  to  purchase  the  property  but  in- 
tended to  use  the  option  to  deter  plaintiffs  from  establishing 
the  swimming  school.  The  O'Connors  were  induced  by 
them  to  violate  the  terms  of  the  lease  and  to  refuse  to  pro- 
tect the  lessees  in  the  enjoyment  of  the  benefit  of  the  priv- 
ilege secured  to  them  by  such  terms.  The  result  of  the 
conduct  of  the  conspirators  was  that  plaintiffs  were  obliged 
to  abandon  their  purpose  of  constructing  and  maintaining  a 
swimming  school  on  the  leased  premises,  suffering  great  loss 
in  doing  so. 

Defendant  Lawrence  O'Connor  answered  separately  and 
apart  from  the  other  defendants.  Defendants  Patrick  F. 
and  Phillip  O* Connor  joined  in  an  answer,  as  likewise  did 
JErnst  A,  Conrad  and  Edward  A.  Benson.  The  answers 
were  to  the  effect  that  the  option  to  purchase  was  obtained 
in  good  faith  and  not  with  any  intent  to  injure  plaintiffs  or 
-either  of  them;  that  no  conspiracy  was  entered  into  or  car- 
ried out  to  commit  such  injury;  and  that  the  property  was 
purchased  of  the  O'Connors  subject  to  the  lease. 

The  evidence  produced  upon  the  trial  proved  or  tended  to 
prove  the  following  facts:  The  lease  was  obtained  originally 
of  Mrs.  O'Connor,  was  thereafter  ratified  by  the  holders  of 
one  half  the  legal  title,  was  assigned  to  the  plaintiff  corpo- 
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ration,  and  permission  to  make  such  assignment  was  given 
in  writing  as  alleged.  The  assignment  was  made  and  the 
ratification  as  well,  before  consent  was  obtained  in  writing 
for  the  making  of  the  assignment,  but  Mrs.  O'Connor  knew 
of  the  purpose  to  make  the  assignment  and  verbally  con- 
sented thereto.  The  original  lessees  learned  of  the  state  of 
the  title  about  the  time  notice  to  quit  was  served  upon  them^ 
and  they  thereafter  obtained  the  ratification  of  the  lease  of 
the  O'Connor  heirs  and  their  consent  to  the  assignment. 
The  option  was  obtained  by  BeiUy  for  Conrad  and  Benson 
with  full  knowledge  of  the  terms  and  conditions  of  the  lease. 
BeiUy  worked  upon  the  sympathy  of  Mrs.  O'Connor,  bring- 
ing to  her  attention  the  objections  of  himself  and  others  to 
the  use  of  the  property  for  a  swimming  school,  and  his  friend- 
ship for  her  deceased  husband.  In  that  way  and  others  cal- 
culated to  stimulate  the  sympathy  of  Mrs.  O'Connor,  he 
prevailed  upon  her  to  give  him  an  option  to  purchase  the 
property  and  break  her  agreement  with  Martens  and  Beck- 
stein  and  their  assignee,  the  Bechstein-Martens  Company^  to 
give  to  the  holders  of  the  lease  the  first  right  to  purchase 
the  property.  Conrad  and  Benson  desired  to  become  the 
owners  of  the  property  for  the  sole  purpose  of  destroying 
the  swimming-school  enterprise  as  soon  as  possible. 

After  plaintiffs  knew  of  the  option  to  purchase,  they  of- 
fered to  take  the  property  of  the  O'Connors  on  the  same 
terms  given  to  ReiUy^  but  the  O'Connors  were  made  to  be- 
lieve, by  the  holders  of  the  option  to  purchase,  that  it  pre- 
vented them  from  recognizing  the  rights  of  the  lessees  to 
take  the  property  by  purchase,  and  were  induced  to  co-oper- 
ate with  the  efforts  to  exclude  plaintiffs  from  any  interest 
in  the  property.  The  lessees  tendered  the  sum  of  $400  to 
the  O'Connors  and  to  the  holders  of  the  option,  which  sum 
was  the  down  payment  made  by  the  holders  thereof,  and 
demanded  the  benefit  secured  to  them  by  their  lease  as  re- 
gards the  purchase  of  the  property ;  but  the  demand  was 
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refused.  The  holders  of  the  option  caused  a  notice  to  be 
made  and  served  terminating  the  lease,  and  after  they  be- 
came part  owners  of  the  property  —  which  they  did  by  a 
deed  to  Nunnemacher,  who  took  the  title  direct  from  the 
O'Connors  by  the  direction  of  Conrad  and  Benson^  and  a 
deed  of  Nunnemacher  to  Conrad  and  Benson  and  one  Wild 
whom  they  associated  with  them  —  they  notified  plaintiffs 
in  writing  of  the  state  of  the  title.  Plaintiflfs'  contractors, 
who  were  making  the  improvements  upon  the  property, 
after  the  option  was  obtained,  were  made  to  believe  by 
Conrad  and  Benson  that  there  was  danger  of  their  not  get- 
ting their  pay  and  that  they  had  no  right  to  place  improve- 
ments upon  the  property.  They  thereupon  stopped  work, 
but  afterwards  commenced  again. 

Upon  plaintiflfs'  finding  that  they  would  be  obliged  to  re- 
sort to  litigation  to  establish  their  rights  under  the  lease, 
and  upon  their  being  unable  to  obtain  any  assurance  from 
the  holders  of  the  title  that  they  would  be  allowed  to  peace- 
ably occupy  the  property  for  any  considerable  length  of 
time,  or  for  any  time  beyond  that  allowed  to  them  after  the 
cancellation  of  the  lease,  they  abandoned  the  property  and 
leased  other  lands  for  the  establishment  of  their  swimming 
school,  paying  as  additional  rent  $327  per  year,  and  remov- 
ing their  improvements  to  the  new  premises  so  far  as  such 
improvements  were  capable  of  being  removed.  They  suf- 
fered a  loss  by  reason  of  the  facts,  in  addition  to  the  in- 
creased rent,  of  some  over  $700.  The  privilege  secured  to 
the  lessees  in  the  lease,  to  take  the  property  by  purchase, 
was  a  very  valuable  feature  thereof.  The  improvements  on 
the  property,  necessary  to  the  establishment  of  the  swim- 
ming-school enterprise,  were  costly,  and  could  not  be  re- 
moved except  in  part.  By  reason  thereof  a  long-term  lease 
was  necessary  in  order  to  enable  the  lessees  to  have  the  use 
of  such  improvements  for  such  length  of  time  as  to  account 
for  their  diminution  in  value  to  the  lessees  at  the  end  of  the 
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term.  It  was  also  necessary  to  protect  the  leasehold  estate 
against  disturbance,  in  the  event  of  the  lessor  wanting  to 
sell  the  property  and  cancel  the  lease  under  the  right  re- 
served for  that  purpose,  by  the  preference  secured  to  tho 
lessees  to  become  the  purchasers.  Without  the  long  term, 
coupled  with  the  privilege  to  purchase  the  leased  premises, 
the  prospects  of  the  enterprise  were  not  sufficient  to  war- 
rant the  expenditure  of  money  contemplated  by  the  lease. 

At  the  close  of  the  evidence  defendants  moved  the  court 
for  a  nonsuit,  which  motion  was  granted,  and  judgment 
was  entered  against  plaintiffs  for  costs. 

For  the  appellants  there  was  a  brief  by  McElroy  cfe  Esch- 
wetter,  and  oral  argument  by  J^.  C.  Eschweiler. 

For  the  respondents  Conrad^  Benson^  and  ReiUy  there 
was  a  brief  by  WinJder^  FlcmderSy  Smithy  BoUum  cfc  YiLa%^ 
and  oral  argument  by  C.  E,  Wilde, 

The  following  opinion  was  filed  January  8, 1901: 

Marshall,  J.  It  will  be  seen  by  the  foregoing  that  the 
facts  upon  which  this  case  turned  were  established  without 
reasonable  controversy.  If  the  law  applicable  thereto  is  in 
plaintiffs'  favor,  clearly,  under  proper  instructions  for  tho 
guidance  of  the  jury,  the  case  should  have  been  submitted 
to  tbem  to  determine  how  much  the  defendants  ought  to 
pay  as  compensation  for  the  wrong  done.  It  seems  that 
proper  attention  was  not  paid  by  the  learned  trial  court  to 
the  law  of  the  case  as  laid  down  by  this  court  on  the 
former  appeal.  [Martens  v.  G*  Connor^  101  Wis.  18.]  The 
opinion  seems  to.  say  plainly  that  on  the  facts  alleged  ap- 
pellants had  at  least  some  contract  rights  against  at  least 
some  of  the  O'Connors,  and  were  lawfully  in  possession  of 
the  leased  premises;  that  a  violation  of  those  rights  was 
actionable,  and  that  a  combination  to  wilfully  effect  such 
violation  rendered  all  the  persons  liable  for  the  resulting 
legal  damages  who  were  participants  in  such  combination. 
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True,  the  law  was  not  stated  in  just  that  way,  but  it  is  con- 
sidered that  the  trained  legal  mind  ought  reasonably  to 
have  so  read  it.  Legal  opinions  are  written  in  contemplar 
tion  of  their  being  read  and  applied  by  persons  learned  in 
the  law.  It  may  be  that  too  little  attention  is  paid  to  the 
probability  of  a  partisan  reading  thereof  by  practitioners, 
and  the  eflfect  of  such  reading  upon  a  trial  judge,  who  is 
liable,  in  the  press  of  business  under  which  such  judges 
often  labor,  to  depend  to  some  degree  at  least  upon  the 
ideas  of  attorneys  as  to  the  scope  of  a  decision.  The  ideal 
of  judicial  perfection  in  stating  a  legal  proposition  will  have 
been  reached  when  one  can  put  ideas  into  language  so  plain 
that  no  person  of  common  sense,  whether  he  be  a  layman 
or  a  specialist,  can  fail  in  reason  to  understand  it.  Proba- 
bly no  one  here  has  the  egotism  to  hope  to  roach  that  ideal ; 
yet,  expressing  ray  personal  view  in  passing,  it  is  believed 
that  the  former  statement  of  the  law  in  this  case  came  rea- 
sonably close  to  it.  True,  some  mention  was  made  of  the 
fact  alleged  in  the  complaint  that  the  option  to  purchase 
was  fictitious;  but  it  seems  that  no  room  was  thereby  cre- 
ated for  believing  that  such  fact  was  considered  of  any  sig- 
nificance other  than  as  a  matter  of  aggravation  of  the  in- 
jury, in  that  it  indicated  a  specific  intent  to  accomplish  the 
wrong.  True,  it  was  also  said,  that  the  cause  of  action,  in 
the  main,  "is  based  upon  the  claim  that  defendants  con-r 
spired  to  plaintiffs'  injury."  That  is  plainly  pregnant  withj 
the  idea  that  the  gist  of  the  wrong  complained  of  is  not  the 
conspiracy,  but  the  damages  suffered,  and  that  the  conspir- 
acy is  important  only  in  that  it  connects  persons  with  the 
infliction  of  such  damages  so  as  to  render  them  legally  liable 
therefor,  though  they  may  not  personally  have  committed 
any  of  the  overt  acts.  It  was  distinctly  said  that  the  lessees 
had  some  rights,  and  that  a  combination  to  wilfully  violate 
those  rights  rendered  all  persons  connected  therewith  liable 
for  the  injury  to  the  plaintiffs. 
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We  might  rest  this  case  upon  what  has  been  said.  It 
clearly  indicates  that  the  plaintiffs'  right  to  recover  was 
established,  that  the  amount  of  the  recovery  was  the  one 
question  left  to  be  determined,  and  that  such  question,  under 
proper  instructions,  should  have  been  submitted  to  the  jury. 
However,  a  brief  statement  of  principles  may  be  of  some  use 
in  the  further  proceedings  to  be  had  and  as  a  precedent  for 
reference  in  other  litigation. 

In  k  civil  action  against  members  of  a  conspiracy  for  the 
recovery  of  damages,  unlike  a  criminal  action,  the  gist  thereof 
is  the  damage,  not  the  conspiracy.  Smith  v.  Nippert^  76 
Wis.  86;  HutchiTis  v.  UxUchms^  7  Hill,  104;  Bvsh'o,  Spragite^ 
61  Mich.  41;  Garing  v.  Frasevj  76  Me.  37;  East  Missouri  v. 
Horseman^  16  U.  C.  Q.  B.  566;  KhniaU  v,  Harman^  34  Md. 
407;  Leverty  v.  Vanarsdale,  65  Pa.  St.  507;  MoHenry  v.  Sneer ^ 
56  Iowa,  649;  Adlm'  v.  Fenton^  24  How.  407;  Cooley,  Torts 
(2d  ed.),  *125.  An  act  legal  in  itself,  in  that  it  does  not 
offend  against  the  criminal  law  and  the  injuries  are  damnum 
absque  injuria^  regardless  of  its  violation  of  moral  standards, 
whether  such  act  be  the  one  perpetrated  or  the  means  used 
to  that  end,  generally,  if  not  the  subject  of  a  civil  action  for 
damages  when  done  by  one  person,  is  not  if  done  by  many 
acting  in  concert.  It  should  be  noted  that  this  principle  is 
confined  to  civil  actions,  for  the  very  reason  that  legal  dam- 
ages are  essential  thereto,  while  it  is  otherwise  in  a  criminal 
prosecution  where  the  gist  of  the  offense  is  the  conspiracy. 
True,  there  are  cases  where  it  is  held  that  the  object  of  the 
conspiracy  must  be  actionable  in  a  criminal  as  well  as  in  a 
civil  case;  but  the  great  weight  of  authority  in  this  country 
and  in  England  as  well  is  the  other  way.  It  is  not  neces- 
sary to  discuss  here  the  reason  for  the  distinction.  The 
following  are  but  a  few  of  the  many  cases  that  might  be 
cited  to  support  it.  Hex  v.  Journeymen  Taylors^  8  Mod.  11 ; 
State  V.  Howley,  12  Conn.  101;  State  v.  Donaldson^  32  N.  J. 
Law,  161;  Comm.  v,  WaterwAjm^  122  Mass.  43;  Morris  Bun 
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C.  Co.  V.  Barclay  C.  Co.  68  Pa.  St.  187;  State  v.  Buchanan, 
&  Har.  &  J.  317;  State  v.  Younger,  1  Dev.  Law,  357;  Savile 
v>  Roberts,  1  Ld.  Kaym.  374;  Adler  v.  Fenton,  24  How.  407; 
Lord  BowEN  in  Mogul  S.  S.  Co.  v.  McGregor,  23  Q.  B.  Div. 
«16;  HutUey  v.  Simmons,  [1898]  1  Q.  B,  Div.  181;  3  Chitty, 
Or.  Law,  1139.  It  may  be  observed  in  passing  that  failure 
to  note  the  distinction  indicated,  between  the  facts  calling 
for  a  civil  and  those  for  a  criminal  remedy,  often  leads  to  a 
confusion  of  ideas  as  regards  when  an  action  for  damages 
against  several  wrongfully  acting  in  concert  will  and  when 
it  will  not  lie,  and  that  there  are  indications  in  the  books 
that  such  confusion  has  influenced  the  decisions  of  courts  in 
some  instances  to  the  extent  of  producing  erroneous  declara- 
tions of  law  and  denials  of  justice. 

The  essentials  of  a  conspiracy,  whether  viewed  with  re- 
gard to  its  importance  in  a  criminal  prosecution  or  its  sig- 
nificance in  a  civil  action  for  damages,  are  commonly  de- 
scribed in  this  general  language :  It  is  a  combination  between 
two  or  more  persons  to  do  a  criminial  or  an  unlawful  act  or 
a  lawful  act  by  criminal  or  unlawful  means.  The  word 
^*  unlawful "  is  not  confined  to  criminal  acts.  It  includes  all 
wilful,  actionable  violations  of  civil  rights.  In  any  case  the 
object  of  the  combination  is  what  gives  it  legal  significance. 
If  that* object  be  to  do  an  unlawful  act  in  the  sense  of  com- 
mitting an  actionable  wrong,  the  means  contemplated  by 
the  combination  to  eflfect  such  object  are  not  material  to  the 
cause  of  action,  whether  such  action  be  to  punish  the  perpe- 
trators for  entering  into  such  a  combination  or  to  recover 
of  them  the  damages  inflicted  by  carrying  out  its  object.  If 
the  object  of  the  conspiracy  be  the  use  of  unlawful  means, 
whether  such  means  be  the  violation  of  the  civil  or  criminal 
law,  the  unlawfulness  of  the  end  sought  to  be  attained  is 
not  controlling  either  in  a  prosecution  for  the  offense  of  so 
conspiring  or  an  action  to  recover  the  damages  suffered  by 
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the  consummation  of  the  wrongful  purpose.  6  Am.  &  Eng, 
Ency.  of  Law  (2d  ed.),  841.  So  the  rule  of  common  law  is^ 
as  regards  indictments  for  criminal  conspiracies,  that  where 
the  crime  depends  on  the  object  of  the  conspiracy,  that  ob- 
ject must  be  set  forth,  but  the  means  need  not  be;  but  where 
the  crime  depends  upon  the  character  of  the  means  to  be 
employed,  they  are  material  and  must  be  alleged.  Heg.  -y. 
^inff,  7  Q.  B.  782;  Sydserfv.  Reg.  11  Q.  B.  245;  Rex  v.  GiUy 
2  Barn.  &  Aid.  204;  People  v,  Richards,  1  Mich.  216.  And 
the  same  is  true  under  the  new  procedure.  State  v.  Crowleyy 
41  Wis.  271. 

In  the  light  of  the  foregoing -elementary  principles,  the 
right  of  plaintiffs  to  recover,  on  the  facts  established  by  the 
evidence,  is  too  clear  for  reasonable  controversy.  Plaint- 
iflfs  had  a  lease  binding  from  the  first  on  Mrs.  O'Connor  at 
least,  and  subsequently  on  three  of  her  children.  It  was- 
immaterial  whether  she  really  had  any  interest  in  the 
property  which  she  could  lease.  So  long  as  she  assumed 
the  right  to  lease  the  property  she  was  legally  bound  ta 
make  her  agreement  good.  As  against  her  and  the  three 
children,  at  least,  plaintiffs  were  entitled  to  the  full  benefit 
of  every  promise  contained  in  the  lease,  including  the  one 
giving  them  the  first  privilege  to  purchase  the  property^ 
which  privilege,  as  it  seems  from  the  evidence,  was  valuable 
to  them  to  protect  their  possession  for  a  sufficient  length  of 
time  to  render  it  reasonably  safe  to  make  the  large  expendi* 
ture  contemplated  by  the  business  which  they  were  about 
to  enter  upon.  If  the  lessors  bound  themselves  by  the  lease 
beyond  their  rights  in  the  property,  that  did  not  militate 
against  the  right  of  plaintiffs  to  hold  them  liable  to  carry  it 
out  so  far  as  they  could,  and  for  damages  for  breach  of  sa 
much  thereof  as  they  could  not  perform.  The  violation  of 
the  contract  was  an  unlawful  act  rendering  them  liable  to 
civil  remedies  for  damages.     They  wilfully  committed  such 
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violation.  They  refused  to  give  the  lessees  the  privilege  of 
protecting  their  possession  of  the  premises  by  the  purchase 
thereof  when  the  conclusion  to  sell  was  reached,  and  that 
seriously  damaged  them.  There  we  have  the  unlawful  act 
requisite  to  hold  parties,  in  combination  to  perpetrate  it, 
liable  for  resulting  damages.  Defendants  Conrad  and  Ben- 
son combined  with  the  O'Connors  to  accomplish  that  wrong. 
They  were  really  the  moving  parties  in  the  whole  matter. 
But  for  their  wilful  intermeddling  in  the  affair  between  the 
O'Connors  and  plaintiffs  it  is  not  probable  that  the  contract 
would  have  been  violated.  The  unlawful  act  would  have 
been  actionable  if  no  one  had  been  concerned  in  it  but  Mrs. 
O'Connor.  The  others  combined  with  her  to  do  such  un- 
lawful act.  The  object  of  the  combination  was  accom- 
plished and  there  was  resulting  damage  to  plaintiffs.  So 
the  case  fits  the  legal  test  at  every  point.  The  damage 
stands  out  significant,  independent  of  the  combination. 
The  combination  connects  all  parties  with  the  damage  that 
were  guilty  participants  in  the  wrong. 

It  is  possible  that  it  may  have  been  the  view  of  the  learned 
trial  court  that  the  mere  wilful  breaching  of  a  contract  is 
not  an  unlawful  act  within  the  meaning  of  the  law  of  con- 
spiracy. The  law  on  that  question  is  well  settled.  In  a 
very  recent  and  somewhat  famous  case  in  the  United  States 
supreme  court  the  breaking  of  a  contract  was  the  object  of 
the  combination,  and  it  was  held  an  unlawful  act  and  suffi- 
cient to  render  all  the  participants  therein  liable.  Angle  v, 
a,  St  p.,  M,  &  0.  R.  Co.  151  U.  S.  1.  This  emphatic  lan- 
guage was  there  used  by  Mr.  Justice  Bkeweb: 

"  It  has  been  repeatedly  held  that,  if  one  maliciously  in- 
terferes in  a  contract  between  two  parties,  and  induces  one 
of  them  to  break  that  contract  to  the  injury  of  the  other, 
the  party  injured  can  maintain  an  action  against  the  wrong- 
doer." 

Many  leading  cases  on  this  branch  of  the  law  of  conspir- 
acy were  cited  by  Mr.  Justice  Bkkwee,  with  quotations  from 
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opinions  in  such  cases.    The  following  of  such  quotations 
are  significant: 

^'  Wherever  a  man  does  an  act  which  in  law  and  in  fact 
is  a  wrongful  act,  and  such  an  act  as  may,  as  a  natural  and 
probable  consequence  of  it,  produce  injury  to  another,  and 
which  in  the  particular  case  does  produce  such  an  injury,  an 
action  on  the  case  will  lie.  ...  If  these  conditions  are 
satisfied,  the  action  does  not  the  less  lie  because  the  natural 
and  probable  consequence  of  the  act  complained  of  is  an  act 
done  by  a  third  person ;  or  because  such  act  so  done  by  the 
third  person  is  a  breach  of  duty  or  contract  by  him,  or  an 
act  illegal  on  his  part,  or  an  act  otherwise  imposing  an  ac- 
tionable liability  on  him."  Brett,  L.  J.,  in  Bowen  v.  Hall,  6 
Q.  B.  Div.  333,  337. 

"  If  a  person  maliciously  entices  laborers  or  croppers  to 
break  their  contracts  with  their  eraploy^er  and  desert  his 
service,  the  employer  may  recover  damages  against  such 
person.  The  same*  reasons  cover  every  case  where  one  per- 
son maliciously  persuades  another  to  break  any  contract 
with  a  third  person.  It  is  not  confined  to  contracts  for  serv- 
ice.'*  KoDMAN,  J.,  in  Jon^s  v.  Stanly,  76  N.  0.  355,  356,  af- 
firming Haakina  v.  Boyster,  70  N.  C.  601. 

See,  also,  Cooley,  Torts  (2d  ed.),  330;  Lumley  v.  Gye,  2 
El.  &  Bl.  216 ;  WalJcer  v.  Oronin,  107  Mass.  555. ' 

Enough  has  been  said  to  enable  the  trial  court  to  properly 
end  this  litigation  without  its  coming  here  again.  If  the 
case  shall  be,  upon  a  new  trial,  presented  the  same  as  before, 
it  will  be  the  duty  of  the  trial  court  to  submit  to  the  jury, 
under  proper  instructions,  the  question  of  damages.  We 
shall  not  anticipate  that  there  will  be  any  mistake  in  that 
regard  by  marking  out  in  advance  any  guiding  line.  The 
principles  governing  the  subject  are  not  of  serious  difficulty 
either  to  state  or  comprehend.  The  trial  court  will  doubt- 
less direct  the  jury  properly  in  regard  to  the  law  to  be  ap- 
plied in  determining  the  recoverable  damages,  without  any 
suggestion  from  here. 

By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Babdeen,  J.,  took  no  part. 
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The  respondents  moved  for  a  rehearing. . 

In  support  of  the  motion  counsel  contended  that  the  de- 
cision is  grounded  on  the  proposition  that  the  agreement  in 
the  lease  to  give  the  lessees  the  first  right  to  purchase  was 
a  binding  agreement,  the  violation  of  which  was  an  unlaw- 
ful act  —  a  question  not  decided  or  considered  on  the  for- 
mer appeal.  That  agreement  was  absolutely  nugatory  and 
gave  rise  to  no  legal  obligation.  It  was  indefinite  and  in- 
complete ;  the  minds  of  the  parties  never  met.  Gill  Mfg. 
Co.  V.  Hurd^  18  Fed.  Rep.  673;  Wardell  v.  Williams^  62 
Mich.  50;  Mayer  v.  McCreery,  9  N.  Y.  St.  Eep.  114;  Fogg 
V.  Price^  145  Mass.  513;  Ilayes  v.  O^Brierty  23  L.  R.  A.  555. 
It  was  void  under  the  statute  of  frauds.  Harney  v.  Bur- 
ham,  91  Wis.  351;  Brandeis  v.  NeusiadUy  13  Wis.  142, 149; 
Seymour  v.  Ctiahicay,  100  Wis.  580. 

The  motion  was  denied  March  19, 1901. 


Babtlett  and  another,  Respondents,  vs.  Collins,  Appellant.   ^ 

110  tlOQ 

February  2 — March  19, 1901.  -  ^^1 

109        477 
Contracts:  Conflict  of  laws:  Public  policy:  Oarnbling:  Sale  of  grain  on   ^^^      *  87| 
board  of  trade:  Rules  of  board:  Special  verdict:  Instructions  to 
jury:  Burden  of  proof . 

1.  If  a  personal  contract  is  to  be  performed  partly  where  made  and 
partly  in  other  countries  or  states»  the  law  of  the  place  where  it  is 
made  will  govern,  unless  a  clear  mutual  intention  is  manifested 
that  it  shall  be  governed  by  the  law  of  some  other  country. 

2l  a  contract,  made  in  this  state  between  residents  thereof,  by  which 
one  employed  the  other,  a  broker,  to  sell  wheat  for  him  in  Chicago 
and  agreed  to  pay  a  commission  for  such  service  and  to  indemnify 
the  broker  against  loss,  is  governed  by  the  law  of  this  state. 

&  The  courts  of  this  state  will  not  hold  valid  any  contract  which  is 
injurious  to  the  public  rights  of  its  people,  offends  their  morals, 
oontrayenes  their  policy,  or  violates  public  law. 
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■ 

4.  One  who  employs  a  broker  to  make  a  sale  for  him  on  a  board  of 

tnuie  impliedly  submits  himself  to  the  lawful  rules  of  suoh  board. 

5.  Where  a  case  is  submitted  to  the  jury  for  a  special  verdict,  it  is 

error  to  give  instructions  applicable  only  to  a  general  verdicL 

6.  To  uphold  a  time  contract  for  the  sale  and  delivery  of  grain  upon  a 

board  of  trade,  it  must  affirmatively  and  satisfactorily  appear  that 
it  was  made  with  an  actual  view  to  the  delivery  and  receipt  of  the 
grain,  and  not  as  a  cover  for  a  gambling  transaction.  Barnard  v, 
Backhaus,  52  Wis.  593,  followed.  Cassoday,  C.  J.,  and  Dodge,  J., 
dissent. 

7.  The  rule  as  to  burden  of  proof,  laid  down  in  Barnard  v.  Backhaus, 

52  Wis.  598,  was  not  changed  by  the  subsequent  enactment  of 
sec.  2319a,  Stat&  189a 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  Kirw an,  Circuit  Judge.    Jieversed. 

The  plaintiffs,  who  are  grain  commission  merchants  in  the 
city  of  Milwaukee,  brought  this  action  against  the  defend- 
ant to  recover  upon  open  account  for  moneys  advanced  and 
services  performed  for  the  defendant  in  July  and  August, 
1897.     The  account  is  set  forth  in  the  complaint  as  follows: 

E.  C.  Collins,  in  account  with  Leman  Bartlett  &  Son, 

Dr, 

August  19th,  1897.    To  2,000  bu.  wheat  at  $.89^ $1,782  50 

*'  To  commission 2  50 

Total r $1,785  00 

Credit 

July  80th,  1897.    By  tOOO  bu.  wheat  sold  at>75i $755  00 

Aug.  3rd,  1897.    By  cash  received 30  00 

Aug.  6th,  1897.     ••      "  "        50  00 

Aug.  6th,  1897.    By  1,000  ba  wheat  sold  at  $.78^ 782  50 

Total $1,617  50 

Balance  due $167  50 

The  answer,  after  setting  forth  a  general  denial  of  the- 
complaint,  alleges  that  the  transactions  between  the  parties 
were  gambling  transactions,  and  void  under  the  statutes; 
that  all  of  the  contracts  made  by  the  plaintiffs  with  the  de- 
fendant by  which  the  plaintiffs  undertook  to  buy  and  sell 
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wheat  for  the  defendant  were  made  without  intending  either 
to  receive  or  deliver  grain,  but  wholly  to  wager  in  the  market 
price  of  wheat  at  the  Chamber  of  Commerce  in  the  city, of 
Chicago,  intending  only  to  pay  or  receive  the  difference  be- 
tween the  price  and  the  market  rate,  whatever  the  same 
should  be.  It  appeared  in  the  evidence  that  the  defendant, 
Collins,  resided  at  Plymouth,  Wisconsin,  and  that  his  business 
was  farming  and  buying  grain ;  that  on  the  30th  of  July,  1897, 
he  telephoned  to  the  plaintiffs  and  told  them  to  sell  for  him 

_  a 

1,000  bushels  of  December  wheat,  Chicago  delivery ;  that 
on  August  6th  the  defendant  directed  the  plaintiffs  to  sell 
another  1,000  bushels  of  Decenxber  wheat,  Chicago  delivery; 
that  the  plaintiffs  made  both  sales  upon  the  Chicago  Board 
of  Trade  through  their  Chicago  agents,  the  first  being  made 
at  $.75^,  and  the  second  at  $.78^.  No  wheat  was  actually 
delivered  on  either  of  these  sales.  The  price  of  wheat  advanc- 
ing, the  plaintiffs  immediately  began  to  require  the  deposit 
of  margins  by  Mr.  Collins,  and  on  August  3d  the  defendant 
sent  $30,  and  on  August  6th  $50,  in  response  to  such  de- 
mands. After  the  6th 'of  August  Mr.  Collins  failed  to  send 
any  further  margins,  and  on  the  19th  of  August  the  plaint- 
iffs bought  in  2,000  bushels  of  December  wheat  at  $.89^  and 
closed  the  transaction.  No  wheat  was  actually  delivered 
upon  these  purchases.  The  trade  was  claimed  to  be  closed 
up  under  certain  rules  of  the  Chicago  Board  of  Trade,  which 
were  offered  in  evidence  and  received  under  objection,  which 
rules,  the  plaintiffs  claim,  authorized  the  closing  up  of  trades 
upon  failure  to  deposit  sufficient  margins  in  the  manner  as 
was  done  in  this  case. 

The  defendant's  claim  was  that  the  whole  transaction  was 
a  gambling  transaction;  that  there  was  no  intent  either  on 
the  part  of  himself  or  of  the  plaintiffs  to  deliver  a  single 
bushel  of  wheat.  The  laws  of  the  state  of  Illinois  upon  the 
subject  were  not  introduced  in  evidence.  The  court  in- 
structed the  jury,  among  other  things,  that  the  defendant 
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had  the  burden  of  proof  to  satisfy  them  by  the  greater 
weight  of  evidence  that  both  parties  intended  to  make  a 
gambling  or  wagering  contract,  to  which  instruction  the 
defendant  duly  excepted. 

A  special  verdict  was  returned,  in  which  it  was  found,  in 
answer  to  appropriate  questions,  that  both  the  plaintiffs  and 
the  defendant  in  good  faith  intended  and  expected  an  actual 
delivery  of  wheat  under  the  two  sales,  and  that  the  plaint- 
iffs' damages  were  $182.53.  From  judgment  in  accordance 
with  this  verdict  the  defendant  appeals. 

M.  O.  Mead^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Moe  <&  Sansen, 
and  oral  argument  by  Otto  Hcmsen, 

WiNSLow,  J.  This  is  an  action  by  brokers  to  recover  of 
their  principal  their  commissions  and  moneys  advanced  by 
them  in  selling  grain  for  the  principal  Both  brokers  and 
principal  reside  in  this  state,  and  the  verbal  order  or  com- 
mission given  by  the  principal  was  given  in  this  state,  and 
any  liability  resulting  from  the  contract  on  the  part  of  the 
princi  pal  was  e viden  tly  to  be  discharged  in  this  state.  It  was 
contemplated,  however,  by  both  parties  that  the  transac- 
tion in  grain,  whether  a  real  one  or  only  a  speculative  one, 
should  take  place  in  Chicago.  This  is  certain,  because  the 
plaintiffs  so  testify,  and  the  defendant  by  his  answer  alleges 
that  the  intention  was  to  wager  in  the  market  price  of 
wheat  at  the  Chamber  of  Commerce  in  Chicago. 

The  question  whether  this  contract  was  an  Illinois  con- 
tract or  a  Wisconsin  contract  is  an  important  one  in  the 
case,  but  it  has  received  little  attention  in  the  briefs,  although 
the  plaintiffs  claim  that  a  verdict  should  have  been  directed 
in  their  favor,  because  the  sale  of  the  wheat  was  to  be  made, 
and  in  fact  was  made,  in  Chicago,  and  the  laws  of  Ulinois 
with  respect  to  gambling  transactions  were  not  introduced 
in  evidence.    It  does  not  clearly  appear  what  view  the  trial 
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judge  took  of  the  question,  although  he  instructed  the  jury, 
in  accordance  with  the  law  of  this  state,  in  effect,  that  if 
both  parties  intended  the  transaction  to  be  a  mere  wagering 
contract  on  the  price  of  wheat,  without  intention  to  deliver 
the  wheat,  but  simply  to  settle  by  payment  or  receipt  of 
differences,  then  the  contract  was  void.  Stats.  1898,  sec. 
2319a;  WM  v.  Schneider,  59  Wis.  352.  Whether  this  in- 
struction was  based  on  the  idea  that  the  contract  was  a 
Wisconsiji  contract  and  governed  by  Wisconsin  law,  or  that^ 
if  it  was  an  Illinois  contract,  then  that  the  law  of  Illinois 
would  be  presumed,  in  the  absence  of  proof,  to  be  the  same 
as  the  law  of  Wisconsin,  is  not  apparent.  If  it  was  an 
Illinois  contract,  it  would  seem  at  least  extremely  doubtful 
whether  any  presumption  would  be  entertained  that  the 
law  of  Illinois  was  the  same  as  the  law  of  Wisconsin  on  the 
subject.  It  has  been  held  by  this  court  {Hull  v.  Augvstinej 
23  Wis.  383)  that  such  a  presumption  will  not  be  indulged 
as  to  a  statute  imposing  a  penalty  or  a  forfeiture,  as  in  the 
case  of  usury  laws.  But,  however  this  may  be,  we  are  of 
the  opinion  that  the  contract  between  plaintiffs  and  defend- 
ant  was  a  Wisconsin  contract,  though  the  sale  of  grain  was 
to  be  made  in  Chicago. 

The  question  as  to  ^vhat  law  is  to  govern  a  contract  is 
not  always  an  easy  one  to  decide.  As  a  general  rule  the 
construction  and  validity  of  a  purely  personal  contract  de- 
pend on  the  law  of  the  place  where  made.  Story,  Conflict 
of  Laws,  §  272.  If,  however,  the  contract  is  made  in  one 
place,  to  be  performed  in  another,  then,  as  a  general  rule, 
the  place  of  payment  or  performance  is  the  place  of  the  con- 
tract. 2  Parsons,  Cont.  (8th  ed.),  583;  Newman  v.  Kerahawy 
10  Wis.  333.  This  rule  is  founded  on  the  idea  that,  in 
making  a  personal  contract  to  be  fully  performed  in  another 
state,  the  parties  must  have  had  the  law  of  that  other  state 
in  view.  Shores  Z.  Co.  v,  Stitt,  102  Wis.  460.  But  if  the 
contract  is  to  be  partly  performed  where  made,  and  partly 

Vol*  109  —  31 
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in  other  countries  or  states,  the  law  of  the  place  where  it  is 
made  will  still  govern,  unless  a  clear  mutual  intention  is 
manifested  that  it  shall  be  governed  by  the  law  of  some 
other  country.  Liverpool  <&  G.  W.  S.  Co.  v.  Phenix  Ins.  Co. 
129  TJ.  S.  397.  Thus,  it  was  held  in  Morgan  v.  N,  0.,  M.  dk 
T.  R.  Co.  2  Woods,  244,  that,  where  a  contract  was  made  in 
one  state  to  be  partly  performed  there  and  partly  performed 
in  several  other  states,  the  contract,  so  far  as  it  is  personal 
in  its  nature,  was  to  be  governed  by  the  law  of  the  state 
where  it  was  made.  In  the  present  case,  the  contract  in 
question  is  the  brokerage  contract  by  which  the  defendant 
employed  the  plaintiffs  to  sell  wheat  for  him  in  Chicago, 
and  agreed  to  pay  the  plaintiffs  their  commissions  for  such 
service  and  indemnify  them  against  loss.  Both  parties  lived 
in  Wisconsin,  and  the  contract  was  made  here.  It  is  true 
that  one  act  under  the  contract  was  to  take  place  in  Illinois, 
but  all  other  acts,  including  the  payment  by  the  principal 
of  all  obligations  incurred  to  his  agents,  were  manifestly  to 
take  place  in  Wisconsin.  Under  the  rules  stated,  it  seems 
certain  that  it  should  be  held  to  be  governed  by  the  law  of 
Wisconsin. 

But  even  were  it  held  to  be  an  Illinois  contract,  it  is  not 
seen  how  the  result  would  be  different.  It  is  a  universal 
principle  that  the  courts  of  no  state  will  hold  valid  any 
contract  which  is  injurious  to  the  public  rights  of  its  people, 
offends  their  morals,  contravenes  their  policy,  or  violates  a 
public  law.  2  Kent,  Comm.  (14th  ed.),  458,  and  oases  cited 
in  note  "d."  So,  in  either  event,  if  the  alleged  sale  of  the 
grain  was  in  fact  no  sale,  but  only  a  gambling  transaction, 
and  so  intended  by  both  parties,  then  the  contract  before  us 
can  be  the  foundation  of  no  rights  in  our  courts. 

Certain  rules  of  the  Chicago  Board  of  Trade  were  received 
in  evidence  against  defendant's  objection,  and  this  ruling  is 
now  assigned  as  error.  It  is  unnecessary  to  recite  the 
rules  at  length,  but  it  is  sufficient  to  say  that  they  pur- 
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port  to  give  to  members  of  the  board,  whether  buyers 
or  sellers,  the  right  to  demand  of  the  other  party  to  such 
sale  or  purchase  the  deposit  of  ten  per  cent,  as  security, 
and  further  security  from  time  to  time  as  the  market  price 
of  the  commodity  sold  varies,  and  also  the  right  of  resale 
or  repurchase  in  case  of  failure  to  deposit  the  security  as  de- 
manded. It  is  sufficient  to  say  with  regard  to  this  ruling 
that  we  think  sufficient  foundation  was  laid  for  the  recep- 
tion of  the  evidence.  The  plaintiffs,  by  their  agents,  offered 
testimony  id  show  that  the  understanding  was  that  the 
sale  was  to  be  made  on  the  Chicago  Board  of  Trade.  The 
answer  of  the  defendant,  while  claiming  that  the  transact 
tion  was  intended  to  be  a  gambling  transaction,  specifically 
alleges  that  it  was  to  be  a  wager  on  prices  of  wheat  at  the 
Chicago  Chamber  of  Commerce,  which,  we  suppose,  refers 
to  the  same  institution  as  the  Board  of  Trade.  It  is  entirely 
clear  that  if  the  trade,  whether  real  or  speculative,  was  au- 
thorized to  be  made  on  the  Board  of  Trade,  it  was  intended 
to  be  made  pursuant  to  the  rules  of  such  Board.  The  party 
who  authorizes  such  a  transaction  to  be  made  under  the  au- 
spices of  a  particular  organization,  like  a  board  of  trade, 
impliedly  submits  himself  to  the  lawful  rules  of  the  organ* 
ization. 

The  court  charged  the  jury,  in  effect,  that  the  defendant 
had  the  burden  of  proof  to  show  by  the  greater  weight  of 
evidence  that  both  parties  intended  the  transaction  to  be 
a  gambling  or  wagering  contract,  and  unless  he  did  so  the 
defense  failed;  and  to  this  instruction  the  defendant  ex- 
cepted. 

The  instruction  was  erroneous  for  two  reasons:  first,  it 
was  an  instruction  applicable  only  to  a  general  verdict,  and 
the  case  was  submitted  to  the  jury  upon  a  special  verdict; 
second,  it  is  contrary  to  the  rule  laid  down  in  Barnard  v. 
JSackhattSj  52  Wis.  593.  In  that  case  it  was  held  that,  to  up- 
hold such  a  contract  (i.  e.  a  time  contract  for  the  sale  and 
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delivery  of  grain  upon  a  board  of  trade),  it  must  alBrma- 
tively  and  satisfactorily  appear  that  it  was  made  with  an 
actual  view  to  the  delivery  and  receipt  of  the  grain,  and  not 
as  a  cover  for  a  gambling  transaction.  This  rule  has  not 
been  departed  from,  so  far  as  we  can  ascertain,  in  this  court. 
It  is  not,  in  our  judgment,  unreasonable.  It  is  based  on  the 
well-known  fact  that  a  very  large  majority  of  the  transac- 
tions on  such  boards  are  not  real  transactions,  but  simply 
betting  on  future  prices.  The  reasons  for  the  rule  are  closely 
analogous  to  those  which  sustain  the  well-knotvn  rule  that 
where  voluntary  transfers  of  property  are  made  by  aged 
persons  to  one  occupying  a  position  of  trust  and  conSdence^ 
under  circumstances  of  secrecy,  the  burden  is  upon  the 
grantee  to  show  that  the  transaction  was  free  from  fraud. 
DoyU  V.  Welch^  100  liVis.  24.  We  are  aware  that  many 
courts  do  not  approve  this  rule,  but  it  has  been  definitely 
approved  by  respectable  courts.  Spvdgue  v.  Warren^  26 
Neb.  326;  Coll  v.  FreU,  15  Fed.  Rep.  774;  Wheeler  v.  Mo- 
Dermidy  36  111.  App.  179. 

It  has  been  suggested  that  the  statute  (sec.  2319a,  Stats. 
1898)  which  was  passed  after  the  decision  in  Barnard  w 
Backhaua  has  changed  the  rule,  but  we  have  discovered  no 
words  in  that  statute  which  indicate  an  intention  to  change 
the  rule  of  evidence.  It  would  have  been  very  easy  to  ex- 
press such  intention  in  unmistakable  terms  if  it  existed. 

For  the  error  in  this  instruction  there  must  be  a  new  triaL 
It  does  not  seem  necessary  to  discuss  other  errors  alleged. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Cassoday,  C.  J*  I  concur  in  the  reversal  of  this  judgment, 
but  solely  on  the  ground  that  an  instruction  applicable  to  a 
general  verdict  was  given,  whereas  the  case  was  submitted 
to  the  jury  on  a  special  verdict,  contrary  to  the  rule  as  held 
in  Ward  v.  C,  M.  db  St.  P.  R.  Co.  102  Wis.  215,  and  subse- 
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quent  cases.  I  cannot  concur,  however,  in  the  proposition 
that  the  trial  coart  committed  an  error  in  charging  the 
jury  to  the  effect  that  the  burden  of  proof  was  upon  the  de- 
fendant to  satisfy  them  by  the  greater  weight  of  evidence 
that  both  parties  intended  to  make,  and  did  make,  a  gam- 
bling or  wagering  contract  by  and  through  the  transactions 
in  question. 

It  is  conceded  in  the  opinion  filed  that  the  contracts  were 
valid,  unless  both  parties  intended  the  transactions  to  be 
mere  wagering  contracts  on  the  price  of  wheat,  without  in- 
tending to  deliver  the  same,  but  simply  to  adjust  the  differ- 
ences by  payments  or  receipts;  citing  WaU  v.  Schneider y  59 
Wis.  352.  The  s  actions  of  the  statutes  referred  to  in  that  case 
are  highly  penal.  Sees.  4424,  4425,  4532,  4535,  4538,  Stats. 
1898.  They  not  only  render  all  wagering  contracts  void, 
but  punish  the  offending  parties  and  authorize  the  recovery 
back  of  the  money  paid  thereon.  So  far  as  I  am  aware, 
the  rule  is  universal  that  a  party  seeking  to  bring  a  given 
transaction  with  the  opposite  party  under  the  condemnation 
of  such  penal  statutes  has  the  burden  of  proving  it.  The 
principle  is  stated  by  Lord  Chief  Justice  Coke  as  follows: 
"  It  is  a  general  rule  that  whensoever  the  words  of  a  deed, 
or  of  the  parties  without  deed,  may  have  a  double  intend- 
ment, and  the  one  standeth  with  law  and  right,  and  the 
other  is  wrongful  and  against  law,  the  intendment  that 
standeth  with  law  shall  be  taken."  1  Co.  Litt.  42b.  So  in 
this  country  it  is  held  to  be  "a  rule  of  interpretation  that 
where  a  contract  is  fairly  open  to  two  constructions,  by  one 
of  which  it  would  be  lawful  and  the  other  unlawful,  the 
former  must  be  adopted."  Ilohha  v,  McLean,  117  U.  S.  576, 
and  numerous  authorities  there  cited.  The  same  rule  has 
been  applied  to  alleged  wagering  contracts.  Bigdow  v. 
Benedict,  70  N.  Y.  205. 

The  latest  edition  of  the  American  &  English  Encyclo- 
pedia of  Law  states  the  rule  thus:  "  (3)  The  real  test  whether 
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the  ostensible  contract  is  or  is  not  a  gambling  contract  is  a 
qaestion  of  fact,  and,  if  the  evidence  is  conflicting,  it  is  for 
the  jury,  under  proper  instructions  from  the  court,  to  deter- 
mine. (4)  The  burden  of  proof  in  actions  on  these  contracts 
is  upon  the  party  alleging  that  the  transaction  is  illegal  and 
a  gambling  contract"  14  Am.  &  Eng.  Ency .  of  Law  (2d  ed.), 
618.  In  support  of  such  proposition  numerous  cases  are 
cited  from  seventeen  different  states,  besides  several  from 
the  federal  courts.  I  have  only  examined  a  few  of  them, 
but  those  and  others  I  have  examined  support  the  text. 

Thus,  it  is  held  that,  ^'in  the  absence  of  evidence  to  the 
contrary,  it  will  be  presumed  that  the  contract  was  made  in 
good  faith,  with  intent  on  the  part  of  both  parties  to  per- 
form." Bi^elow  V.  Benedict,  70  N.  Y.  202.  To  the  same 
effect  is  Story  v.  Salomon^  71  N.  T.  420, 422,  where  it  is  said : 
'^  We  may  guess  that  the  parties  were  speculating  upon  the 
fluctuations  in  the  price  of  the  stock,  and  that  the  defend- 
ant was  not  to  be  required  to  take  or  deliver  any  stock  in 
any  case,  but  simply  to  pay  differences.  But  a  contract 
which  can  have  legal  interpretation  and  effect  should  not 
be  condemned  without  any  proof,  in  that  way.  To  the  same 
effect,  Harris  v.  Turnbridgey  83  N".  T.  93.  So  it  has  been 
held  in  Alabama  that  where,  ^'  by  the  terms  of  the  contract, 
defendant  agreed  to  deliver  the  stock,  and  plaintiff  agreed 
to  accept  a  delivery,  the  contract  is  prima  facie  valid,  and 
the  defendant  on  whom  rests  the  burden  of  proof  has  failed 
to  show  any  understanding  or  intent  that  there  should  be 
no  delivery."  Perrymam,  v,  Wolffe,  93  Ala.  291.  So,  in  Mis- 
souri, it  is  held  that  ^^  the  burden  of  showing  the  invalidity 
of  the  contract  rests  upon  the  party  asserting  it."  Crawford 
V.  Spencer,  92  Mo.  498,  502.  So,  in  New  Jersey,  it  is  held 
that  ^Hhe  burden  of  proving  that  transactions  relating  to 
the  purchase  and  sale  of  stocks  which  are  in  form  transac- 
tions between  the  customer,  as  principal,  and  the  broker,  as 
agent,  are  wagering  contracts,  rests  on  the  party  asserting 
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their  illegality."  Pratt  v.  Boody,  55  N.  J.  Eq.  176.  To  the 
same  effect,  Beadles  v.  McEVtath^  85  Ky.  230,  238.  So,  it 
has  been  held  in  Illinois  that  ^^  where  the  maker  of  a  prom- 
issory note  seeks  to  avoid  the  same  on  the  ground  that  its 
consideration  was  illegal,  the  burden  of  proof  is  upon  him 
to  show  the  fact  by  a  clear  preponderance  of  the  evidence." 
PMey  V.  Boynton^  79  111.  351.  That  case  related  to  a  trans- 
action on  the  board  of  trade.  To  the  same  effect  is  Scardon 
V.  Warren,  68  111.  App.  213,  affirmed  in  169  111.  142.  See, 
also,  Gaw  v.  Bennett,  153  Pa.  St.  247, 255.  Thus,  in  Minnesota 
it  is  held  that  '^  the  burden  of  establishing  the  illegality  of 
such  transactions  rests  upon  the  party  who  asserts  it."  Mohr 
V.  Mieaen,  47  Minn.  228.  See,  also,  Rountree  v.  Smith,  108 
U.  S.  269,  276;  Irwin  v.  Williar,  110  U.  S.  499,  607,  510; 
Bibb  V.  Allen,  149  U.  S.  492.  In  these  cases  it  is  held  by 
the  highest  court  in  this  country  to  be  "  well  settled  that 
the  burden  of  proof  is  upon  the  party  who  seeks  to  impeach 
such  transactions  by  showing  affirmatively  their  illegality." 
In  my  judgment,  there  is  no  well-considered  case  holding  a 
contrary  rule. 

But  it  said  that  this  court  is  committed  to  a  contrary  rul- 
ing in  Barnard  v.  Backhavs,  52  Wis.  593.  That  case  was 
decided  a  few  months  before  I  became  a  member  of  the 
court,  and  a  memorandum  of  the  decision  was  made  by  the 
late  Chief  Justice  Eyan,  but  he  died  before  writing  an  opin- 
ion, and  no  opinion  was  written  until  a  year  afterwards. 
The  syllabus  to  that  case  is,  to  my  mind,  misleading.  It 
may  be  inferred  from  it  that  a  contract  for  the  sale  and 
future  delivery  of  grain,  for  a  price  certain,  is  presumptively 
a  wagering  contract.  But  that  is  contrary  not  only  to  the 
memorandum  filed,  but  also  to  the  opinion  in  the  case;  for 
it  is  declared  in  both  that  such  contract,  made  with  the 
"  honafide  intention  to  deliver,"  is  valid.  To  that  statement 
the  opinion  by  Chief  Justice  Cole  adds:  "  Such  contracts  are 
constantly  made  in  legitimate  transactions,  and  are  unob- 
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jeotionable  in  law,"  Page  598.  It  is  then  said  in  the  mem- 
orandum: "But  when  such  contracts  are  made  as  a  cover 
for  gambling,  without  intention  to  deliver  and  receive  the 
grain,  but  merely  to  pay  and  receive  the  difference  between 
the  price  agreed  upon  and  the  market  price  at  such  future 
day,  they  come  within  the  statute  of  gaming,  and  are  void 
in  law.  To  uphold  such  a  contract  it  must  affirmatively  and 
satisfactorily  appear  that  it  was  made  with  an  actual  view 
to  the  delivery  and  receipt  of  the  grain,  and  not  as  an  eva- 
sion of  the  statute  of  gaming,  or  as  a  cover  for  a  gambling 
transaction."  Page  597.  In  neither  of  the  three  cases 
cited  by  Chief  Justice  Cole  do  we  find  anything  to  support 
the  alleged  presumption  of  illegality.  On  the  contrary,  he 
quotes  approvingly  from  the  Pennsylvania  case  the  follow- 
ing: "We  must  not  confound  gambling,  whether  it  be  in 
corporation  stocks  or  merchandise,  with  what  is  commonly 
termed  *  speculation.'  Merchants  speculate  upon  the  future 
prices  of  that  in  which  they  deal,  and  buy  and  sell  accord- 
ingly. In  other  words,  they  think  of  and  weigh  —  that  is, 
speculate  upon  —  the  probabilities  of  the  coming  market, 
a.nd  act  upon  this  lookout  in  the  future  in  their  business 
transactions;  and  in  this  they  often  exhibit  l^gh  mental 
grasp  and  great  knowledge  of  business  and  of  the  affairs  of 
the  world.  Their  speculations  display  talent  and  forecast, 
but  they  act  upon  their  conclusions,  and  buy  or  sell  in  a 
honafide  way."  Pages  598, 599.  He  then  adds :  "  But  when 
such  a  contract  is  made  as  a  cover  for  gambling,  without 
any  intention  to  deliver  and  receive  the  grain,  but  merely 
to  pay  and  receive  the  difference  between  the  price  agreed 
upon  and  the  market  price  at  such  future  day,  then  it  comes 
within  the  statute  of  gaming,  and  is  void  in  law."  Page 
599.  This  left  it  for  the  party  alleging  such  gambling  con- 
tract to  prove  such  facts. 

It  will  be  observed  that  that  case  did  not  turn  upon  a 
charge  of  the  court  as  to  the  burden  of  proof,  as  here,  nor 
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upon  a  ruling  as  to  the  admission  of  evidence.  On  the  con- 
trary, the  jury  was  waived  and  the  case  was  tried  by  the 
court,  and  came  to  this  court  upon  the  findings  of  the  trial 
court  and  the  evidence.  The  conclusion  of  this  court  from 
such  findings  and  evidence,  as  indicated  in  the  memorandum 
filed,  is  summed  up  by  Chief  Justice  Cole  in  these  words: 
"  It  is  sufficient  to  say  that  the  court  deems  it  clearly  and 
satisfactorily  proven  that  in  respect  to  some  of  the  trans- 
actions none  of  the  parties  intended  an  actual  sale  and  pur- 
chase of  the  wheat,  '  but  that  the  whole  thing  was  to  be 
settled  by  the  payment  of  differences.' "  Three  years  after- 
wards this  court  had  occasion  to  review  that  case;  and  with 
the  concurrence  of  all  the  members  of  the  court  who  made 
that  decision,  except  the  late  Justice  Orton  and  Chief  Justice 
i^YAK,  who  had  since  died,  it  was  said  that  the  language 
quoted  stated  "  the  ground  for  holding  the  note  void  in  that 
case."  Wall  v.  Schneider j  59  Wis.  364.  In  that  case  a  judg- 
ment based  upon  a  verdict  directed  in  favor  of  the  plaintiff 
was  affirmed  on  the  ground  that  it  appeared  from  the  evi- 
•dence,  "  conclusively,  that  the  seller  intended  in  good  faith  to 
deliver  the  commodities  sold."  I  certainlj'  did  not  then  under- 
stand, and  do  not  now  understand,  that  this  court  had  held 
that  an  executory  contract  for  future  delivery  was  presump- 
tively a  gambling  contract.  Such  contracts  are  constantly 
being  made  in  respect  to  all  kinds  of  commodities  and  in  all 
lines  of  business.  I  am  unwilling  to  presume  that  such  con- 
tracts are  void  merely  because  they  relate  to  transactions 
upon  some  board  of  trade.  We  may  have  a  suspicion  that 
many  of  such  transactions  are  entered  into  without  any  in- 
tent on  the  part  of  either  party  that  the  commodity  con- 
tracted for  should  actually  be  delivered;  and  yet  all  must 
admit  that  there  are  legitimate  transactions  upon  the  boards 
of  trade  every  month,  if  not  every  week,  amounting  to  mill- 
ions. Certainly  there  is  no  good  ground  for  presuming  that 
all  parties  to  such  transactions  are  outlaws,  nor  that  the 
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burden  of  proof  should  be  upon  any  to  prove  their  inno- 
cence. The  law  is  no  respecter  of  persons,  and  in  my  judg- 
ment the  law  when  applied  to  a  given  transaction  upon  the 
board  of  trade  is  the  same  as  when  applied  to  a  like  trans- 
action occurring  elsewhere. 

DoDOE,  J.    I  concur  in  the  position  and  views  declared  in 
the  foregoing  opinion  by  the  chief  justice. 
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Consolidated  Water  Power  Company,  Respondent,  vs.  Nash, 

Appellant. 
Same,  Appellant,  vs.  Same,  Respondent 

February  6— March  19, 1901. 

Corporations:  Officers:  Authority  to  convey  entire  property:  Contracts: 
Arbitration:  Signatures:  WitJidravsil:  Mistake  vitiating  auxird: 
Specific  performance:  Judgment 

1.  The  president  and  secretary  of  an  active  manufacturing  or  business 

corporation  have  no  power  to  make  a  contract  on  its  behalf  for  the 
conveyance  of  its  entire  operating  plant,  without  the  sanction  of 
the  stockholders  in  meeting  assembled,  especially  when  the  con- 
tract is  also  to  subscribe  for,  and  accept  payment  in,  the  stock  of 
another  corporation. 

2.  Where  a  contract  provides  that  it  shall  not  be  binding  upon  either 

or  any  of  the  parties  thereto  until  signed  and  executed  by  persona 
and  corporations  named  therein,  any  party  has  an  option  to  with- 
draw before  the  contract  has  been  signed  and  executed  by  all  of 
such  persons  and  corporations,  and  may  effectively  exercise  such 
option  by  notifying  all  the  parties  interested  of  his  refusal  to  be 
bound  by  the  contract  or  to  participate  further  in  the  scheme 
contemplated  thereby, 
a  Where  one  of  the  signatures  required  by  the  terms  of  such  contract 
before  it  shall  take  effect  is  that  of  "  C.  as  administrator  of  the 
estate  of  B.,"  signature  by  C.  in  that  form  is  sufficient,  and  an  au- 
thoritative execution  on  behalf  of  the  estate  of  R  is  not  necessary 
to  make  the  contract  effective.  [Whether,  however,  there  is  thus 
created  sufficient  mutuality  of  effective  obligation  to  warrant  the 
compelling  ef  specific  performance,  not  determined.] 
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4  Where  the  names  of  certain  corporations  had  heen  signed  tP  such  a 
contract  without  authority,  ratification  of  such  signatures  by  the 
stockholders  of  the  corporations  after  one  party  had  exercised  his 
option  to  withdraw  could  not  affect  the  latter  or  create  any  lia- 
bility against  him. 

5.  The  mistake  which  can  vitiate  an  award  of  arbitrators  is  not  a  mis- 
taken conclusion  upon  a  question  of  fact  or  of  law  which  they 
considered  and  decided,  but  an  unconscious  failure  to  know  or  ap- 
prehend some  material  fact  or  right,  in  the  light  of  which  their 
judgment  should  have  been  exercised. 

6b  Several  owners  of  mill  plants  and  of  lands  which  would  be  affected 
by  the  improvement  of  the  water  power  of  a  river  agreed  to  con- 
vey their  properties  to  a  corporation  formed  to  effect  such  improve- 
ment, and  to  accept  in  payment  therefor  such  amount  of  the  stock 
of  said  corporation  as  should  be  apportioned  to  each  by  a  board  of 
arbitratora  Construing  such  contract  in  the  light  of  the  situation 
and  of  other  facts  (more  fully  stated  in  the  opinion)  it  is  held  that 
the  apportionment  of  stock  was  to  be  made  according  to  the  money 
values  of  the  various  properties,  and  hence  that  an  apportionment 
or  award  based  solely  upon  the  proportionate  number  of  feet  of 
fall  in  the  river  opposite  each  of  the  several  properties  does  not 
embody  any  decision  of  the  arbitrators  upon  the  question  sub- 
mitted to  them  and  is  not  binding. 

7.  The  parties  to  said  agreement  being  under  no  obligation  to  convey 
to  the  corporation  until  there  had  been  a  proper  award  by  the  ar- 
bitrators, it  was  error  for  the  court,  in  an  action  by  the  corpora- 
tion to  compel  specific  performance  by  one  of  the  parties,  to  deter- 
mine the  number  of  shares  to  which  the  defendant  was  entitled, 
in  the  light  of  the  evidence  as  to  market  values,  and  to  order  a 
conveyance  upon  delivery  of  said  shares. 

Appeals  from  a  judgment  of  the  circuit  court  for  Wood 
county:  O.  B.  Wyman,  Judge.     Jieversed  on  ioth  appedU, 

This  suit,  brought  by  the  plaintiff  to  compel  specific  per- 
formance by  the  defendant  of  a  contract  to  convey  certain 
lands  and  water  power  in  the  Wisconsin  river,  near  Grand 
Rapids,  presented  substantially  the  following  facts,  either 
undisputed  or  found  by  the  court  upon  sufficient  evidence: 

In  1894  various  interests  in  lands,  riparian  easements,  and 
water  powers  existed  in  the  vicinity  of  Grand  Eapids  and 
Centralia,  which,  however,  utilized  but  a  part  of  the  power 
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of  the  water  there  flowing,  of  which  further  utilization  and 
development  was  also  obstructed  by  the  conflicting  rights 
of  different  owners.  On  July  16th  of  that  year  some  eight 
or  ten  of  these  owners  had  prepared  a  written  agreement 
reciting  the  belief  "that  the  water  power  at  said  cities 
would  be  of  more  value  if  consolidated  and  improved  upon 
one  general  plan  with  reference  to  the  value  of  the  whole 
water  power,"  and  declaring  that  they  agreed  with  each 
other  to  convey  all  their  respective  interests  in  lands,  ripa- 
rian rights,  and  water  power,  including  dams,  mills,  mill 
machinery,  and  personal  property,  specified  in  schedule,  to 
a  corporation  to  be  formed  and  to  be  called  Consolidated 
Water  Power  Company ^  "and  to  take  in  consideration  of 
such  conveyance  and  for  the  same  such  share  in  the  stock 
of  said  corporation  as  shall  be  apportioned  to  each  of  us  by 
a  board  of  arbitrators  on  account  of  our  respective  separate 
interests  and  ownership  in  said  lands,  riparian  rights,  and 
water  power,  and  other  property  above  specified."  Then 
followed  a  description  of  the  property  and  the  names  of  the 
arbitrators,  and  the  contract  continued: 

^'We  agree  to  abide  by  the  decision  of  said  board  of  arbi- 
trators, and  to  take  such  amount  of  stock  in  said  corporation 
as  such  board  shall  award  to  each  of  us  on  account  of  our 
conveyance  of  our  interest  in  said  properties.  .  .  .  The 
conveyance  to  be  made  in  execution  of  this  agreement  shall 
be  made  when  called  for  by  the  company  to  be  formed. 
•  .  .  The  said  board  of  arbitrators  shall  place  a  separate 
valuation  upon  the  water  wheels,  shafting,  machinery,  and 
mill  buildings,  and  personal  property  of  each  of  the  under- 
signed, not  including  the  foundation." 

Each  was  to  have  option  to  remove  such  property  within 
a  limited  time,  "the  same  to  be  kept  by  him  at  the  valua- 
tion fixed  upon  the  same  by  the  board  of  arbitrators."  The 
proposed  agreement  concluded : 

"  This  agreement  shall  not  be  binding  upon  either  or  any 
of  the  parties  thereto  until  it  is  signed  and  executed  by  the 
following  named  persons  and  corporations,  to  wit,  W.  E. 
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*  '  ■  '  * 

Mack  and  C.  A.  Spencer,  Thomas  E.  Nashy  and  John  L. 
Nash,  B.  G.  Chandos  and  B.  G.  Chandos  as  administrator 
of  the  estate  of  Marian  L.  Bensley,  deceased,  the  Wisconsin 
Wood  Pulp  Company,  the  Grand  Rapids  Water  Power 
Company,  and  the  Pioneer  Wood  Pulp  Company,  F.  Mac- 
Kinnon, and  C.  A.  Spencer;  and  when  so  signed  and  executed 
the  same  shall  be  binding  upon  each  and  every  one  of  said 
parties  and  their  respective  legal  representatives,  heirs,  suc- 
cessors, and  assigns." 

This  writing  was  signed  by  all  the  individuals  mentioned 
in  said  last  paragraph,  and  to  it  were  subscribed  the  names 
of  the  Wisconsin  Wood  Pulp  Company,  by  W.  E.  Mack,  sec- 
retary, and  C.  A.  Spencer,  president,  Grand  Rapids  Water 
Power  Company,  by  C.  A.  Spencer,  secretary,  and  F.  Mac- 
Kinnon, president,  and  Pioneer  Wood  Pulp  Company,  by 
F.  MacKinnon,  secretary,  and  Geo.  E.  Hoskinson,  president; 
such  signatures  being  made  by  the  respective  officers  with- 
out any  authority  from  the  stockholders  of  the  respective 
corporations  in  meeting,  and  without  any  authority  from 
directors  of  the  Grand  Rapids  Water  Power  Company. 

On  July  28th  following,  a  number  of  the  signers  of  that 
agreement  executed  formal  articles  of  incorporation  of  the 
Consolidated  Water  Power  Company y  and  caused  the  same 
to  be  filed,  and  a  certificate  to  be  procured  from  the  secre- 
tary of  state;  but  no  further  steps  were  presently  taken 
towards  organizing  or  launching  such  corporation.  On 
February  13, 1895,  the  above-named  arbitrators  called  to- 
gether all  of  the  individuals  whose  names  are  subscribed  to 
the  agreement  of  July  16, 1894,  and  announced  their  award, 
together  with  the  basis  on  which  the  same  had  been  made. 
At  that  time  the  defendant  and  his  brother,  John  L.  Nash, 
who  was  then  associated  with  him  in  the  ownership  of  the 
property  now  in  litigation,  being  dissatisfied  both  with  the 
result  of  the  said  award  and  with  the  conduct  of  the  arbitra- 
tors, announced  that  they  withdrew  from  the  agreement  of 
July  16, 1894,  and  would  proceed  no  further  with  it.  Not  with- 
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Standing  this  announcement,  an  attempt  was  made  on  the 
20th  of  February  to  hold  a  meeting  of  all  the  subscribers  to 
that  agreement  as  a  meeting  of  stockholders  to  organize  the 
plaintiff  corporation,  notice  being  served  on  defendant  and 
his  brother.  They  attended  at  the  time  of  that  meeting, 
and  reiterated  their  declaration  that  they  repudiated  and 
withdrew  from  the  agreement  of  July  16,  1894,  whereupon 
they  left  the  room,  and  thereafter  had  no  participation  in 
any  further  proceedings  of  the  plaintiff  corporation  or  of  its 
members.  Quite  immediately  thereafter  attempted  sub- 
scriptions to  the  capital  stock  of  the  plaintiff  corporation  by 
the  other  signatories  were  had,  and  attempted  conveyances 
of  the  various  parcels  of  real  estate,  the  conveyances  by  the 
three  signatory  corporations  being  executed  without  express 
authority  of  any  stockholders'  meeting.  At  some  later 
date  —  apparently  without  formal  action  —  the  capital  stock 
of  the  plaintiff,  which  was  issuable  to  these  three  corporations, 
was  distributed*  among  their  stockholders  except  as  to  one 
stockholder  in  the  Pioneer  Wood  Pulp  Company,  to  whom 
none  was  ever  distributed,  and  who  is  not  shown  to  have 
participated  personally  in  any  of  the  proceedings.  The 
title  of  the  property  of  the  Bensley  estate  never  was  at- 
tempted to  be  transferred  by  the  administrator,  but  under 
a  mortgage  foreclosure  judgment  standing  against  it  a  sale 
was  made,  and  the  property  bid  in  by  a  stranger  to  the  rec- 
ord, and  by  him  conveyed  to  the  plaintiff,  and  stock  issued 
to  him  therefor. 

On  June  15,  1895,  suit  wa?  commenced  by  the  plaintiff 
against  the  defendant  and  his  brother,  John  L.  Nash,  for 
specific  performance,  and  to  compel  conveyance  of  their 
property  in  accordance  with  the  agreement  of  July  16, 1894. 
On  the  trial  of  that  action  it  transpired  that  the  tiile  to  the 
Bensley  estate  property  was  incomplete,  and  the  plaintiff, 
on  the  30th  day  of  October,  1895,  took  a  judgment  of  non* 
suit  without  prejudice.    Thereafter  attempts  were  made  to 
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perfect  the  Bensley  title,  which  terminated  as  early  as  June 
29, 1897.  No  intimation  was  given  to  the  defendant  or  bis 
brother  of  a  purpose  to  insist  further  on  their  liability  to 
convey  their  property.  On  the  18th  of  April,  1899,  the  de- 
fendant purchased  his  brother's  half  interest  therein  for 
$9,500.  On  June  17, 1899,  the  mill  and  machinery  were 
destroyed  by  fire,  and  insurance  to  the  extent  of  |5,600  paid 
to  the  defendant,  and  he  was  negotiating  for  the  erection  of 
a  paper-bag  factory  on  the  property,  when  he  was  inter- 
rupted by  the  commencement  of  the  present  action. 

Additional  facts  relevant  to  the  questions  decided  will  be 
found  in  the  opinion.  The  judgment  repudiated  the  award 
of  the  arbitrators  as  not  in  accordance  with  the  submission 
to  them,  and  as  fixing  an  inadequate  price  or  proportion  for 
defendant's  property,  and  decreed  specific  performance,  re- 
quiring, however,  that  the  plaintiff  deliver  to  the  defend- 
ant 342  shares  of  its  stock,  instead  of  the  135  shares  appor- 
tioned to  him  by  the  appraisers.  From  the  whole  of  this 
judgment  the  defendant  appeals,  and  from  that  portion  re- 
quiring the  delivery  of  207  shares  of  stock  in  addition  to  the 
award  of  the  appraisers  the  plaintiff  appeals. 

Geo.  Z.  Williams,  attorney,  and  B.  W.  Jones,  of  counsel, 
for  the  plaintiff. 

JB.  R.  Ooggins,  attorney,  and  W.  F.  VUaSy  of  counsel,  for 
the  defendant. 

DoDGB,  J.  The  defendant  on  his  appeal  contends  that  he 
never  became  bound  by  the  alleged  contract  of  July  16, 
1894,  for  the  reason  that  he  withdrew  at  a  time  when  he 
had  a  right  so  to  do,  and  before  the  contract  had  become 
complete  and  obligatory  upon  him.  That  contract,  by  its 
very  terms,  provided  that  it  should  not  be  binding  upon 
either  or  any  of  the  parties  thereto  until  signed  and  exe- 
cuted by  a  list  of  persons  and  corporations  named.  Obvi- 
ously it  was  an  incomplete  instrument  until  that  clause  was 
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satisfied.  Until  then  none  of  the  parties  was  irrevocably 
committed  to  his  decision  to  become  a  party  to  that  agree- 
ment. It  was  ambulatory,  and,  up  to  the  time  when  the 
last  of  the  parties  named  had  signed  and  executed,  each  of 
the  others  had  a  right  to  change  his  mind  and  withdraw 
his  assent  thereto.  This  proposition  is  not  controverted  by 
either  party ;  as,  indeed,  it  could  not  well  be. 

Thereupon  arises  the  inquiry  whether,  on  the  13th  day  of 
February,  when  the  defendant  exercised  his  election  to  with- 
draw, and  gave  notice  of  such  decision  to  all  of  the  inter- 
ested parties,  the  contract  had  been  signed  and  executed  by 
all  those  named.  On  that  date  there  had  been  subscribed 
to  the  paper  the  names  of  all  such  parties,  including  the 
name  of  B.  G.  Chandos  as  administrator  of  the  estate  of 
Marian  In  Bensley,  and  the  names  of  the  three  corporations 
the  Wisconsin  Wood  Pulp  Company,  the  Grand  Eapids 
Water  Power  Company,  and  the  Pioneer  Wood  Pulp  Com- 
pany, in  the  form  described  in  the  statement  of  facts.  The 
defendant  contends  nevertheless  that  it  had  not  in  fact  been 
executed  by  any  of  the  four.  With  respect  to  the  Bensley 
estate,  we  think  the  defendant's  position  not  well  taken,  for 
the  purposes,  at  least,  of  the  present  question.  The  paper 
was  to  take  effect,  according  to  its  terms,  when  signed  and 
executed,  not  authoritatively  on  behalf  of  the  estate  of 
Marian  L.  Bensley,  but  "  by  B.  G.  Chandos  as  administra- 
tor." The  parties  had  a  perfect  right  to  agree  to  accept  Mr. 
Chandos's  signature  as  satisfying  the  conditions  upon  which 
the  contract  should  become  effectual,  assuming,  or  taking 
the  chance,  that,  if  he  so  signed,  he  would  be  able  to  effect 
a  conveyance  of  the  property  of  the  estate.  These  views 
are  expressed  merely  with  reference  to  the  eflBcacy  of  his 
signature  to  bring  the  paper  into  existence  as  a  contract. 
Whether  thereby  was  created  sufficient  mutuality  of  effect- 
ive obligation  to  warrant  specific  performance  need  not  now 
be  discussed. 
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As  to  the  corporations,  however,  a  different  situation  ex- 
ists. It  is  shown  that  in  each  case  the  agreement  boand 
sabstantially  the  entire  plant  of  each  of  the  throe  mana- 
facturing  corporations,  leaving  tbem  sabstantially  no  prop- 
erty with  which  to  do  business.  It  is  shown  that  one,  at 
least,  would  be  deprived  of  all  property  except  bills  and  ac- 
counts receivable.  It  is  not  indicated  that  they  were  other 
than  going,  active  corporations.  The  subscribing  of  the 
corporate  names  to  this  document  by  the  president  and  sec- 
retary of  each  was  done  without  any  showing  or  pretense 
of  actual  authority  either  in  by-laws  or  vote  of  stockholders, 
except  that  in  the  case  of  two  there  were  votes  of  directors 
authorizing  or  ratifying  the  execution  of  the  agreement. 

It  is  a  fundamental  principle  of  the  delegation  of  power 
and  authority  that  the  principal  does  not  act  at  all  when 
the  delegatee's  act  is  outside  of  the  power  conferred.  For 
safety,  this  principle,  of  course,  yields  to  meet  cases  of  ap- 
parent authority  and  of  ratification,  of  which,  however, 
nothing  existed  on  February  13, 1895.  l^ord  v,  HiU^  92 
Wis.  188.  If  it  was  not  within  the  authority  of  the  presi- 
dent and  secretary  of  either  of  these  corporations  to  enter 
into  this  contract  on  behalf  of  the  corporation,  or  to  affix 
the  corporate  seal  thereto,  then  the  same  had  not  been  signed 
and  executed  by  that  corporation.  The  authorities  seem  to 
be  unanimous  to  the  proposition  that  it  is  not  within  the 
general  power  of  president  and  secretary,  nor  probably  even 
within  the  power  of  the  board  of  directors,  to  convey  away 
the  entire  manufacturing  plant  of  a  going  corporation.  The 
principle  is  that  such  act  is  not  in  the  line  of  any  business 
contemplated  to  be  done  by  the  corporation,  it  being  in  its 
essence  the  very  negation  of  corporate  business.  4  Thomp. 
Corp.  §§  4632,  4951 ;  Walworth  Co.  Bank  v.  Fa/rmers'  Z.  dk 
T,  Co.  14  Wis.  325 ;  Northwestern  F.  Co,  v.  Lee,  102  Wis.  426, 
429 ;  Calteaux  v.  MueUer,  102  Wis.  525,  529 ;  Stokes  v.  JV,  J. 
P,  Co.  46  N.  J.  Law,  237;  Tappan  v.  Warren  F.  C.  8.  Bank, 

You  109  —  82 
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127  Mass.  107 ;  Goodyear  B.  Co.  v.  George  D,  Scott  Co.  96 
Ala.  439,  443. 

So  far  as  any  light  is  thrown  upon  the  subject  by  our 
statutes,  the  limitations  on  the  power  of  officers  over  such 
conveyance  are  quite  as  restrictive  as  above  suggested.  By 
sec.  1748,  Stats.  1898,  corporations  are  restrained  from 
mortgaging  their  entire  plant  except  by  consent  of  a  ma- 
jority of  the  stockholders.  Sec.  1767  provides  that  the 
property  of  any  corporation  shall  be  used  only  for  the  pur- 
poses prescribed  by  its  articles  of  association.  By  sec.  1775 
a  corporation  is  given  the  powers  "  necessai^  or  proper  to 
conduct  the  business  or  accomplish  the  purposes  prescribed 
by  its  articles,  but  no  other  or  greater;  and  may  takq  by 
gift,  devise,  purchase  or  otherwise,  and  manage  and  hold, 
and  may,  hy  a  vote  of  a  majority  of  the  stock  given  at  any 
regular  meeting  or  at  any  special  meeting  duly  called  for 
the  purpose,  sell  and  convey  or  authorize  to  be  conveyed  all 
or  any  portion  of  the  property  owned  by  it.  .  .  .  But 
no  such  corporation  shall  take  or  hold  stock  in  any  other 
corporation  except  upon  and  with  the  assent  of  the  holders 
of  three  fourths  of  the  capital  stock  of  both  the  corporation 
proposing  to  take  such  stock  and  the  corporation  in  which 
it  is  proposed  to  be  taken."  In  the  light  of  such  restrictive 
provisions,  we  cannot  doubt  that  an  act  so  remote  from  the 
ordinary  business  of  any  manufacturing  or  business  corpo- 
ration as  the  disposal  of  its  entire  operating  plant  must 
have  the  sanction  of  the  stockholders  in  meeting  assembled, 
and  that  it  is  wholly  beyond  the  power  of  the  president 
and  secretary  to  make  a  contract  for  such  conveyance  on 
behalf  of  the  corporation  without  such  authority;  especially 
when,  as  here,  it  is  a  contract,  not  only  to  dispose  of  the 
plant,  but,  by  the  same  instrument,  to  subscribe  for  and 
agree  to  accept  payment  in  stock  of  another  corporation. 

We  are  constained  to  the  conclusion  that  on  February  13, 
1895,  the  so-called  contract  of  July  16,  1894,  had  not  been 
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Signed  and  executed  by  tbe  three  corporations  whose  names 
had  been  affixed  thereto  without  authority,  and  that  locv^ 
penitentioB  still  remained  for  Nash  &  Nash  to  withdraw  at 
their  option;  that  they  did  so  in  an  eflfeotive  manner  by 
notification  to  all  of  the  .parties  interested  of  their  refusal 
to  be  bound  by  the  contract  or  further  participate  in  the' 
scheme  contemplated  thereby ;  and  that,  as  to  them,  said  in- 
istrument  never  became  a  binding  contract. 

Plaintiff  argues  that,  although  these  corporations  had  not 
executed  the  agreement,  all  of  their  stockholders  subse* 
<juently  ratified  it  by  assenting  to  conveyance  of  the  real  es- 
tate specified,  and  by  individually  accepting  the  capital 
stock  of  the  plaintiff  corporation.  Even  that  fact  is  not  es- 
tablished with  reference  to  the  Pioneer  "Wood  Pulp  Com- 
pany, for  it  is  shown  without  controversy  that  Mrs.  Hoskin- 
son  \vas  a  stockholder  therein,  and  that  she  never  did  receive 
any  of  the  stock  in  the  plaintiff  company,  and  ther6  is  no 
evidence  that  she  ever  had  knowledge  either  of  this  agree- 
ment or  of  a  conveyance  in  pursuance  thereof  But  all  such 
discussion  is  apart  from  the  question  now  under  considera- 
tion, for  the  ratification,  if  any,  did  not  take  place  until  after 
Nash  &  Nash  had  exercised  their  election  not  to  be  parties 
to  the  agreement,  and  could  not,  therefore,  serve  to  create 
an  obligation  which  the  defendant  and  his  brother  had  never 
assumed. 

2.  It  is  also  contended  by  the  defendant  that,  even  if  he 
and  his  brother  were  bound  by  the  contract  of  July  IB,  1894, 
the  three  arbitrators  therein  named  have  never,  in  accord- 
ance with  that  instrument,  apportioned  the  share  in  the  con- 
templated corporation  to  which  defendant  and  his  brother 
were  entitled  as  consideration  for  a  transfer  of  their  prop- 
■erty.  The  argument  upon  this  contention  took  a  much 
wider  range  than  is  necessary  for  its  decision.  By  the  find- . 
ing  it  is  declared  without  exception  that  the  arbitrators 
made  their  apportionment  "  by  awarding  to  the  several  prop- 
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erties  covered  by  said  agreement  of  Jnly  16,  1894,  shares  of 
the  whole  water  power  which  they  estimated  could  be  pro- 
duced and  developed  upon  the  river  by  the  construction  of 
a  dam  in  proportion  to  the  number  of  feet  of  fall  in  the  river 
opposite  each  of  the  several  properties,  in  the  award  of  water- 
*I)Ower  value  to  such  properties,  and  entirely  disregarded  the 
real  market  value  of  the  same,  except  in  reckoning  wheels, 
machinery,  and  personal  property."  Whether  this  was  a 
]^rformance  of  the  duty  and  authority  committed  to  them 
depends  first,  of  course,  on  the  agreement  of  July  16,  1894, 
in  the  light  of  the  situation  and  objects  surrounding  the 
making  of  it.  The  situation  was  the  existence  of  a  rapid 
and  voluminous  river,  with  a  fall  of  some  thirty  feet  in  two 
and  one-half  miles  above  the  business  part  of  the  now  city 
of  Grand  Rapids,  which,  partly  at  least  for  the  community's 
welfare,  it  was  desired  to  develop;  the  existence  of  numerous 
mill  plants  equipped  with  water  wheels,  buildings,  and 
machinery,  doing  considerable  business,  and  having  some 
measure  of  water  head  already  established  by  wing  dams, 
etc.,  and  with  tail  race  and  escape  facilities,  located  on  land 
diflPering  widely  in  sale  values  because  of  proximity  to  busi- 
ness parts  of  the  city,  to  streets,  or  to  railroads;  and  the  ex- 
istence of  other  lands  on  or  near  the  river,  varying  from 
that  available  for  mill  plants  or  building  lots  to  low-lying 
stump  lands  worth  five  dollars  per  acre,  nearly  or  quite  un- 
available for  any  use,  but  likely  to  be  flooded  in  any  com- 
prehensive effort  to  develop  the  water  power.  In  this  situ- 
ation the  parties,  being  owners  of  probably  the  major  part 
of  lands  to  be  affected,  and  having  in  their  several  owner- 
ship all  the  varieties  above  outlined,  entered  into  agreement 
to  effect  a  general  plan  involving  the  damming  of  the  river, 
with  all  the  results  of  flooding  some  lands,  destroying  or 
impairing  some  sites  and  water  powers,  and  greatly  improv- 
ing others,  by  organizing  a  corporation  with  power  to 
develop  the  water  power  for  the  purpose  of  selling  or  lea&- 
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ing,  but  not  to  own  or  operate  mills  and  factories.  To  this 
end  it  was  and  would  be  necessary  for  such  corporation  to 
acquire  by  purchase  or  condemnation  either  the  real  estate 
to  be  affected  by  their  enterprise  or  rights  therein  likely  to 
be  impaired.  As  a  considerable  nucleus  of  the  property  and 
rights  so  necessarily  to  be  acquired,  the  parties  proposed  to 
convey  what  they  owned  without  condemnation,  and  to  ac- 
cept pay  in  stock  of  the  corporation.  That  was  the  essence 
of  the  agreement, —  that  each  would  sell  for  stock,  instead 
of  money. 

In  this  situation,  and  upon  such  reasons  and  purposes, 
they  stipulated  as  to  a  method  of  fixing  the  price  of  their 
respective  properties  by  the  written  contract  of  July  16, 
1S94,  in  the  terms  set  forth  in  the  statement  of  facts.  That 
contract  provides  that  each  shall  accept  as  price  ^^such 
share  in  the  proposed  corporation  as  shall  be  apportioned  to 
him  by  the  arbitrators."  Does  that  mean  to  commit  to 
that  board  authority  to  apportion  according  to  whim  or 
caprice,  or  according  to  some  standard  of  proportion  or  re- 
lation? Hardly  the  former,  for  the  result  were  too  absurd 
for  contemplation  by  business  men  dealing  with  property  of 
actual  value.  If  that  be  the  construction,  a  simple  division 
of  the  whole  stock  by  seven,  and  apportionment  of  one 
seventh  to  each,  would  have  bound  them,  although  the  prop- 
erties vary  in  value  from  $1,600  to  $35,000.  Or  even  a  lot- 
tery scheme,  by  which  the  grand  prize  of  half  the  stock 
might  be  awarded  to  the  owners  of  the  $1,600  property, 
would  be  within  the  submission.  Such  purpose  is  not  sup- 
posable.  Some  standard  must  have  been  contemplated  and 
intended  to  control  the  apportionment.  That  being  so, 
the  standard  contemplated  cannot  be  in  doubt.  There  is 
but  one  in  any  wise  consistent  with  the  situation,  or  with 
the  provisions  of  the  contract  itself,  and  that  is  the  stand- 
ard of  the  money  value  of  the  real  estate  to  be  conveyed. 
This  is  primarily  apparent  from  the  contract  itself,  for,  after 
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deciding  the  portion  of  stock  which  each  was  to  receive,  the 
arbitrators  were  to  place  A  "  separate  valuation  "  on  part  of 
it,  namely,  the  buildings,  machinery,  etc.,  which  the  owner 
might  retain,  deducting  such  valuation  from  the  stock  ap- 
portioned for  his  entire  property ;  thus  presenting  the  im- 
possible mathematical  problem  of  subtracting  money  value 
from  feet  fall  of  watei:,  or  some  other  commodity,  if  the 
general  apportionment  were  not  also  according  to  money 
value. 

Again,  the  contract  required  each  owner  to  take  the 
awarded  share  of  the  corporation  in  capital  stock,  which  by 
law  can  issue  only  on  the  basis  of  money  value.  Still  again, 
as  confirmation  of  the  meaning  of  all  the  parties,  it  is  in 
evidence  that  in  arranging  the  corporation  they  each  fixed 
an  estimate  of  valite  on  their  respective  properties,  which 
was  assumed  as  the  probable  approximate  amount  of  stock 
at  par  which  would  be  distributed  among  the  original  con- 
tractors; and  the  total  stock  was  made  enough  larger  to 
supply  a  further  quantity  to  be  sold  for  money  with  which 
to  build  dam  and  pay  other  expenses, —  a  wholly  unfeasible 
project  if  the  signatories'  properties  were  to  be  turned  in 
without  any  relation  to  money  value. 

Further,  it  is  apparent  from  the  situation  and  the  objects 
in  view  that  a  basis  by  which  property  was  to  be  acquired 
by  the  corporation  with  regard  only  to  foot  fall  of  river  ap- 
purtenant to  it  would  never  have  been  assented  to  by  those 
owning  small,  but  valuable,  properties.  One  hundred  and 
sixty  acres  of  stump  waste  land,  having  half  a  mile  of  river 
frontage  and  many  feet  fall,  could  be  acquired  by  purchase 
(perhaps  by  condemnation)  for  a  mere  fraction  of  the  cost 
of  a  valuable  piece  of  mill  property  in  the  business  part  of 
the  city,  though  the  latter  have  but  a  few  rods  frontage  and 
a  few  inches  river  fall  contiguous  thereto.  It  is  too  unrea- 
sonable for  belief  that  the  owners  of  the  latter  would  enter 
into  a  corporation  bound  in  advance  to  purchase  the  former 
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class  of  properties  at  many  fold  the  price  at  which  it  coald 
be  condemned  or  purchased. 

We  cannot  avoid  the  conclusion  that  the  clear  and  obvious 
construction  of  the  contract  between  the  parties  defines  and 
limits  the  submission  to  the  arbitrators  to  an  apportionment 
according  to  the  money  values  of  the  various  properties,  and 
the  question  is  whether  the  award  can,  in  any  reasonable 
sense,  be  considered  a  decision  within  that  submission.  Can 
it  be  said  that  the  arbitrators  have  exercised  or  attempted  to 
exercise  their  judgment  upon  the  question  submitted  to  them? 
If  it  can,  their  award  must  stand  as  fixing  the  price  of  each 
parcel  just  as  fully  and  finally  as  if  the  amount  fixed  by 
them  had  originally  been  agreed  on  by  the  parties  and  writ- 
ten into  their  contract, —  subject,  of  course,  to  impeachment 
of  the  award  for  fraud,  misconduct,  or  mistake.  We  may 
freely  concede  that  the  award  is  none  the  less  binding  be- 
cause the  arbitrators  have  erred  in  judgment  upon  any  ques- 
tion of  fact  or  law  submitted  to  them  for  judgment.  Such 
errors  are  among  the  contingencies  which  parties  assume 
'  when  they  select  such  tribunals.  The  mistake  which  can 
vitiate  an  award  is  not  a  mistaken  conclusion  upon  facts  or 
law  which  are  considered  and  decided  upon,  but  an  uncon- 
scious failure  to  know  or  apprehend  some  material  fact  or 
right  in  the  light  of  w^hich  their  judgment  should  have  been 
exercised.  To  these  propositions  decisions  from  other  courts 
hardly  need  to  be  cited.  Our  own  are  clear.  Early  v,  Chip- 
pewa Z.  Co.  68  Wis.  112;  Wood  v.  Treleven,  74  Wis.  577; 
Stuibings  v,  MoOregor^  86  Wis.  248;  Wetidt  v.  Vogel,  87  Wis. 
462;  Burnham  v.  Milwaukee,  100  Wis.  55,  67;  McAlpine  v. 
St  Clara  F.  Academy,  101  Wis.  468;- JbAr^  Pritzlaff  TL  Co. 
V.  JSerghoefer,  103  Wis.  359,  364.  But  when  arbitrators  fail 
to  decide  the  question  submitted  to  them  they  indeed  make 
no  award.  Parties  who  agree  to  submit  their  rights  to  the 
judgment  of  any  tribunal  upon  a  specified  question  or  con- 
ditions cannot  be  affected  by  its  views  on  other  and  different 
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ones.  Early  v.  Chippewa  Z.  Go,  68  Wis.  117;  Stuhbinga  v. 
McCrregoTj  86  Wis.  252;  Morse,  Arbitration,  259;  Allen  v. 
Galpin^  9  Barb.  246 ;  Oear  v.  Bracken^  1  Pin.  249.  It  mat- 
ters little  what  designation  be  given  such  procedure  as  here 
presented, —  whether  it  be  termed  a  departure  from  the  sub- 
mission, a  mistake  in  supposing  a  wrong  standard  or  meas- 
ure to  be  the  correct  one,  or  misconduct, —  the  result  is  the 
same,  and  their  so-called  "award"  is  as  if  not  made. 

The  conclusion  from  the  foregoing  is  obvious  and  inevi- 
table. Having  agreed  only  to  be  bound  by  the  judgment  of 
the  arbitrators  as  to  the  relative  money  value  of  the  various 
properties,  the  defendant  is  not  bound  by  nor  concerned  in 
the  result  of  their  judgment  as  to  the  proportion  of  feet  fall, 
nor  even  of  estimated  water  power  physically  appurtenant 
to  each.  Had  the  arbitratoi's,  in  the  exercise  of  their  judg- 
ment, concluded  that  the  money  value  of  each  property  was 
in  fact  measured  by  its  appurtenant  horse  power,  erroneous 
as  such  view  would  be,  a  different  situation  would  be  pre- 
sented; but  they  have  not  done  this,  as  appears  by  the  find- 
ing, and  even  more  clearly  by  some  of  the  testimony.  They 
allowed  to  each  property  the  number  of  feet  fall  of  the  river 
adjoining  its  frontage,  which  they  computed  into  propor- 
tionate horse  power  upon  a  basis  of  assumption  of  total  horse 
power,  the  correctness  of  which  they  did  not  decide,  as  they 
were  seeking  only  proportions;  then  multiplied  the  horse 
power  by  $25,  to  ascertain  the  par  value  of  stock  to  be  ap- 
portioned. The  $25  was  adopted  arbitrarily  and  without 
considering  whether  it  even  approximated  the  money  value. 
One  of  the  arbitrators  testified  that  they  might  just  as  well 
have  used  $100  as  the  multiplier,  as  it  would  have  preserved 
the  relative  proportions.  This  method  is  illustrated  and  em- 
phasized by  many  other  facts  in  the  record,  recitation  of 
which  is  not  necessary.  They  only  serve  to  sustain  and  illus- 
trate the  finding  and  to  confirm  the  conclusion  that  the 
so-called  "award"  embodies  no  decision  by  the  arbitrators 
upon  the  question  submitted  to  them. 
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We  are  therefore  led,  necessarily,  to  hold  that  plaintiff 
has  failed  to  show  even  any  legal  obligation  resting  on  de- 
fendant to  convey  his  property  to  it,  for  that  he  never 
became  bonnd  to  the  alleged  contract  of  July  16,  1894,  and 
for  that  the  share  in  the  plaintiff  corporation,  upon  tender 
of  which  in  capital  stock  his  property  was  to  be  conveyed, 
has  never  been  determined  by  the  arbitrators,  within  the 
terms  of  that  agreement  Judgment  dismissing  the  com- 
plaint must  be  directed  on  these  grounds,  and  we  need  not 
•discuss  the  very  numerous  and  cogent  equitable  considera- 
tions which  defendant  urges  against  the  enforcement  of 
specific  performance. 

3.  On  plaintiff's  appeal  our  attention  is  drawn  to  a  portion 
of  the  judgment  which  we  are  quite  willing  to  believe  is 
without  precedent,  as  counsel  assert,  and  which  finds  no 
apologist  on  either  side.  After  reaching  the  conclusion  that 
the  award  was  not  such  as  the  defendant  was  bound  to  ac- 
oept,  and  that  no  obligation  rested  upon  him  to  convey  for 
the  consideration  so  ascertained,  the  court  proceeded  to  fix 
a.  price  with  apparentl}''  no  justification  save  that  deemed 
reasonable  in  light*  of  the  opinion  evidence  as  to  market 
values,  and  to  decree  specific  performance  upon  payment  of 
•342  shares  of  stock,  instead  of  the  135  shares  fixed  by  the 
arbitrators.  It  is  an  imperative  condition  of  the  equitable 
jurisdiction  to  decree  conveyance  in  specific  performance  of 
a  contract  that  there  should  be  at  least  a  legally  binding 
-contract  to  convey.  The  only  contract  attempted  to  be 
proved  wa^  one  to  convey  at  a  price  to  be  fixed  by  arbi- 
trators. Until  such  price  had  been  fixed,  there  could  be  no 
obligation,  either  on  the  one  side  to  convey,  or  on  the  other 
to  receive,  upon  any  terms.  Keither  had  the  defendant 
agreed  to  sell,  nor  the  plaintiff  to  purchase,  at  any  other 
price,  bo  it  reasonable  value,  or  assessed  value,  or  a  value  to 
be  ascertained  by  the  court.  If  the  written  contract  did  not 
bind  according  to  its  terms,  it  did  not  bind  at  all.    In  such 
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a  situation,  even  a  court  of  equity  cannot  attempt  so  daring 
a  flight  as  the  making  of  a  contract  between  the  parties  and 
compelling  them  to  specifically  perform  it.  Such  was  the 
effect  of  the  portion  of  the  judgment  requiring  the  delivery 
of  34:2  shares  of  stock  as  condition  of  defendant's  convey- 
ance, which,  therefore,  is  clearly  erroneous,  and  must  have* 
caused  reversal  had  the  plaintiff  only  appealed. 

By  the  Court, —  Judgment  reversed  on  both  appeals,  and 
cause  remanded  with  directions  to  enter  judgment  dismiss- 
ing the  complaint.  In  taxing  plaintin's  costs  on  its  appeal^ 
not  more  than  |25  will  be  allowed  for  oriifting. 

Basdben,  J.,  took  no  part 


The  State  vs.  McDonald. 

February  9— March,  19, 1901. 


Criminal  law  and  practice:  Constitutional  law:  Trial:  "District^  where 
offense  is  committed:  Illegal  fishing:  Catching  fi^h  for  spawn:  Agent 
offish  commissioners, 

1.  Sec.  8,  Stats.  1808  (giving  to  the  counties  bordering  on  the  shores  of 
Green  Bay  jurisdiction  in  common  of  all  offenses  committed  on 
that  part  of  said  Green  Bay  which  lies  within  the  limits  of  this. 
state),  is  not  in  violation  of  sed  7,  art  I,  Const,  providing  that  li^ 
all  criminal  prosecutions  by  indictment  or  information  the  accused 
shall  enjoy  the  right  to  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  wherein  the  offense  shall  have  been  com- 
mitted; which  county  or  district  shall  have  been  previously  ascer- 
tained  by  law. 

2.  K.,  the  owner  of  certain  fishing  tugs,  eta,  entered  into  a  vmtten 
contract  with  the  commissioners  of  fisheries,  through  the  superin* 
tendent  thereof,  to  furnish  said  fishing  outfits  for  the  taking  of 
fish  for  spawn  in  one  of  the  outlying  waters  of  the  state.  Subse- 
quently said  superintendent  in  writing,  authorized  K.  to  permit 
defendant  with  his  fishing  tug  to  take  fish  for  spawn  on  the  same 
conditions  that  K's  tugs  were  allowed  to  fish.  Such  permit  waa 
not  delivered  to  the  defendant,  but  remained  in  the  possession  of 
K.,  who  instructed  defendant  to  take  white  fish  for  spawn  and  de> 
liver  them  to  the  superintendent    Thereafter  the  defendant  with 
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his  tug  engaged  in  taking  fish  which  were  turned  over  to  the  su- 
perintendent or  his  agent  Neither  the  superintendent  nor  his 
agent  was  ever  present  when  such  fish  were  taken,  and  on  the  day 
when  the  illegal  fishing  charged  in  the  information  was  committedt 
both  of  them  were  absent  from  the  place  \f here  they  usually  re- 
ceived the  fish.  The  defendant,  however,  was  complying  in  all 
respects  with  the  conditions  and  requirements  of  K.'s  contract  with 
the  commissioners.  Held,  that  the  defendant  was  an  agent  of  the 
superintendent  of  fisheries,  authorized  in  writing,  within  the  mean- 
ing of  sec.  15,  ch  811,  Laws  of  1890,  authorizing  the  commissioners 
of  fisheries,  eta,  to  take  fish  at  all  seasons  of  the  year  from  the  out- 
lying waters  of  the  state  for  securing  eggs  for  artificial  propaga- 
tion, etc.,  provided  that  ''no  such  fish  shall  be  taken  except  in  the 
presence  of  the  superintendent  of  fisheries  or  his  agent  authorized 
in  writing." 

Eepoeted  from  the  circuit  court  for  Brown  county:  S.  D. 
Hastinos,  Jr.,  Circuit  Judge.  I^irsty  aecondj  cmd  third  ques- 
tions answered  in  the  affirmcUive;  the  others  not  answered. 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  General^ 
and  oral  argument  by  B,  F,  Hamilton^  second  assistant  at- 
torney general. 

For  the  defendant  there  was  a  brief  hj  Sheridan  A  Evans^ 
attorneys,  and  Calvert  Spensley^  of  counsel,  and  oral  argu- 
ment by  W.  Z.  EDans  and  Calvert  Spensley,  To  the  point 
that  sec.  8,  Stats.  1898,  is  unconstitutional,  they  cited  Dougan 
'c.  State^  30  Ark.  41;  JBuckrice  v.  People^  110  111.  29;  State  v. 
McGraw,  87  Mo.  161;  In  re  McDonald,  19  Mo.  App.  370; 
State  V,  Hatch,  91  Mo.  668;  State  v.  Smiley,  98  Mo.  605 ;  Arm- 
strong  v.  State,  1  Coldw.  338;  Craig  v.  State,  3  Heisk.  227; 
State  V.  Lowe,  21  W.  Va.  782,  45  Am.  Rep.  570;  Olive  v. 
State,  11  Neb.  1;  Ex  parte  Crawford,  12  Neb.  379;  State  ex 
ret.  Scott  V.  CrinUaw,  40  Neb.  759;  Swart  v,  KimbaU,  43 
Mich.  443;  State  exrel.  Brown  v.  Stewart,  60  Wis.  597;  In 
re  Eldred,  46  Wis.  548. 

Cassoday,  0.  J.  The  defendant  having  been  tried  and 
convicted  of  the  oflfense  charged,  the  presiding  judge,  before 
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sentence  and  jadgment,  certified  to  this  coart  six  qacstions 
of  law  which  had  arisen  upon  the  trial,  and  reported  the 
oase  to  this  court  so  far  as  is  necessary  to  present  such  ques- 
tions of  law  pursuant  to  sec.  4721,  Stats.  1898,  to  the  fol- 
lowing effect: 

The  defendant  was  brought  to  trial  in  the  circuit  court 
for  Brown  county  upon  a  plea  of  not  guilty  to  an  informa- 
tion charging  him  with  a  violation  of  sec.  4561a,  Stats.  1898. 
That  information  was  based  upon  a  preliminary  hearing  had 
before  one  C.  W.  Lomas,  a  circuit  court  commissioner  in  and 
for  Brown  county,  by  whom  the  defendant  was  bound  over 
to  the  circuit  court  for  trial.  It  appeared  from  the  com- 
plaint upon  which  the  preliminary  hearing  was  so  had,  and 
upon  the  trial,  that  the  alleged  offense  was  committed  upon 
the  waters  of  Green  Bay,  in  Wisconsin,  about  four  miles 
west  of  Washington  Island,  forty  miles,  at  least,  from  the 
nearest  point  of  Brown  county,  and  five  miles,  at  least,  from 
the  nearest  point  of  any  other  county  than  Door,  which 
facts  were  at  all  times  known  to  the  complaining  witness. 
The  commissioners  of  fisheries  of  this  state,  by  and  through 
their  agent,  James  Kevin,  the  superintendent  thereof,  had 
theretofore  entered  into  certain  agreements  with  one  Albert 
Kaln[ibach,  of  Door  county,  for  the  taking  of  fish  for  spawn 
for  the  commissioners,  which  contracts  were  to  the  effect 
that  Kalmbach  on  his  part  agreed  to  furnish  for  the  use  of 
the  commissioners  in  obtaining  spawn  of  lake  trout  and  white 
fish  his  three  tugs  therein  named,  and  his  sailboats  and  gill 
nets,  with  outfits,  as  required  in  the  waters  of  Sturgeon 
Bay,  Green  Bay,  and  Lake  Michigan,  with  men  to  run  the 
same  and  operate  the  nets,  during  such  times  in  October  stnd 
November,  1899,  as  the  superintendent  should  direct,  for 
the  compensation  therein  named;  the  fish  caught  to  be  dis- 
posed of  to  pay  the  expenses.  No  fishing  was  to  be  done 
except  by  direction  of  the  superintendent,  and  solely  for 
the  purpose  of  obtaining  spawn,  and  the  expenses  of  catch- 
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ing  fish  wero  not  to  exceed  the  value  of  the  fish  when  sold. 
On  or  about  November  11, 1899,  James  Nevin,  as  such  super- 
intendent, delivered  to  Kalmbach  a  certain  permit  in  writing, 
of  which  the  following  is  a  copy: 

'^  Detroit  Harbor,  Wis.,  Nov.  11,  1899. 
"This  permit  will  authorize  A.  Kalmbach  to  allow  the 
McDonald  Bros.,  with  tlie  fish  tug  Fish  Hawk,  to  set  nets 
to  catch  white  fish  to  get  spawn  on  the  same  conditions  that 
his  tugs  are  allowed  to  fish.  Jas.  Nevin, 

"  Supt.  Fisheries." 

Such  permit  remained  in  the  possession  of  Kalmbach  until 
after  the  time  of  the  alleged  offense.  The  defendant  was  a 
member  of  the  firm  of  McDonald  Bros.,  the  owners  and 
operators  of  the  fishing  tug  known  as  the  Fish  Hawk.  After 
such  permit  was  delivered  to  Kalmbach,  the  McDonald 
Brothers,  with  such  tug,  engaged  in  taking  fish  from  the 
waters  of  Green  Bay  for  the  purpose  of  obtaining  fish 
spawn  for  such  commissioners,  and  such  fish  and  spawn 
were,  as  often  as  the  boat  landed,  turned  over  to  James 
Nevin,  or  his  agent,  Frank  Suthers,  an  employee  of  the  com- 
missioners. Such  fish  were  weighed  by  Nevin  or  Suthers, 
and  delivered  to  Kalmbach,  McDonald  Bros,  receiving  from 
Kalmbach  five  cents  per  pound  for  all  of  the  white  fish  so 
caught  by  them,  and  four  cents  per  pound  for  all  of  the 
trout  caught  by  them.  On  November  22,  1899,  the  defend- 
ant and  his  copartner,  Charles  McDonald,  together  with 
two  men  employed  and  paid  by  them,  comprised  the  crew 
of  the  fish  tug  Fish  Hawk.  On  that  day  they  were  fishing 
with  nets  for  white  fish  in  the  waters  of  Green  Bay,  about 
four  miles  west  of  Washington  Island.  In  fishing  for  white 
fish  about  2,600  pounds  of  trout  and  about  500  pounds  of 
white  fish  were  caught  by  the  crew.  No  spawn  was  taken. 
James  Nevin  was  at*  the  time  in  the  general  charge  of  the 
operations  in  Door  county  for  the  catching  of  spawn  for  the 
commissioners.  He  or  his  agent,  Suthers,  was  usually  sta- 
tioned at  Detroit  Harbor,  tfie  point  from  which  said  boat 
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went  out  for  fish,  and  to  which  it  returned  with  snoh  fish; 
and  all  fish  so  caught  were  received  from  the  defendant  by 
Kevin  or  Sutbers  at  tbat  point,  where  they  were  weighed 
and  delivered  to  Kalmbacb,  On  the  dav  of  the  alleged 
offense  Nevin  was  at  the  city  of  Green  Bay,  and  bis  agent, 
Suthers,  was  at  the  city  of  Sturgeon  Bay,  neither  of  them 
being  at  Detroit  Harbor,  where  the  fish  tug  Fish  Hawk 
landed,  nor  were  they  or  either  of  them  on  the  fishing  tug 
Fish  Hawk  at  any  time  during  the  fishing  in  question. 
After  November  11,  1899,  and  before  the  commission  of  the 
alleged  offense,  Kalmbach  instructed  the  firm  of  McDonald 
Bros,  to  go  to  work  getting  white  fish  for  spawn  for  the 
commissioners,  and  to  deliver  the  same  to  Nevin  or  Suthers, 
and  at  the  time  of  the  commission  of  the  alleged  offense 
the  defendant  was  in  all  things  complying  with  the  condi- 
tions and  requirements  of  the  contracts. 

There  was  no  conflict  in  the  evidence  offered  by  the  state 
and  the  defendant.  At  the  close  of  the  evidence  upon  the  trial 
the  court  refused  to  allow  counsel  for  the  defendant,  after 
request  for  such  privilege,  to  address  the  jury,  on  the  ground 
that  under  the  undisputed  facts  in  the  case  as  appeared  from 
the  testimony  introduced  by  the  state  and  the  defendant  the 
defendant  was  shown  and  admitted  to  be  guilty  of  the  offense 
charged  in  the  information,  and  thereafter  instructed  the 
jury,  which  instructions,  together  with  the  remarks  of  the 
court  to  counsel  preceding  the  charge,  are  attached  to  and 
made  a  part  of  the  report.  Thereafter  the  cause  was  submitted 
to  the  jury,  and,  after  retiring  and  deliberating,  a  verdict  of 
guilty  was  found  by  them.  A  motion  to  quash  the  informa- 
tion on  the  ground  that  the  court  was  without  jurisdiction 
was  made  on  behalf  of  the  defendant  before  the  entering  of 
the  plea  of  not  grilty. 

The  questions  of  law  so  certified,  and  upon  which  answers 
are  desired,  will  be  stated  in  their  order. 
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"  Mrst.  Has  the  oircnit  court  for  Brown  county  jurisdic- 
tion of  this  prosecution  ?  " 

It  is  conceded  that  the  offense,  if  any,  was  committed 
upon  the  waters  of  Green  Bay,  in  Wisconsin,  and  about  four 
miles  west  of  Washington  Island,  in  Door  county,  and  at 
least  forty  miles  from  the  nearest  point  in  Brown  county. 
This  being  so,  it  is  (intended  that  the  circuit  court  com- 
missioner of  Brown  county  had  no  jurisdiction  to  cause  the 
arrest  of  the  defendant  for  such  offense,  and  bind  him  over 
for  trial  in  the  circuit  court  for  Brown  county,  and  that  that 
court  got  no  jurisdiction  to  try  the  case.  The  question  raised 
is  of  great  importance,  and  has  received  careful  considera- 
tion.   The  constitution  of  this  state  provides: 

"The  state  shall  have  concurrent  jurisdiction  on  all  rivers 
and  lakes  bordering  on  this  state  so  far  as  such  rivers  or 
lakes  shall  form  a  common  boundary  to  the  state  and  any 
other  state  or  territory  now  or  hereafter  to  be  formed,  and 
bounded  by  the  same."  Sec.  1,  art.  IX,  Const.  Wis. ;  «/.  S. 
£eator  L.  Co.  v.  JSL  Oroix  Boom  Corp.  72  Wis.  88-99. 

The  statute  provides: 

"  The  counties  now  or  hereafter  organized  on  the  shores 
of  Green  Bay  shall  have  jurisdiction  m  common  of  all  of- 
fenses committed  on  that  part  of  said  Green  Bay  which  lies 
within  the  limits  of  this  state.  ,  .  .  And  all  offenses 
committed  against  this  state  on  any  part  of  said  waters  may 
be  heard  and  tried  in  either  of  the  counties  having,  as  afore- 
said, common  jurisdiction  over  such  waters  where  such  of- 
fense may  be  committed  in  which  legal  process  against  the 
offender  shall  be  first  served,  and  may  be  alleged  and  shall 
be  conclusively  deemed  to  have  been  committed  within  such 
county ;  and  all  civil  process  from  either  of  the  counties 
aforesaid  may  be  executed  within  and  upon  such  waters  as 
are  within  the  jurisdiction  of  such  county  above  given.  In 
the  construction  of  this  section  all  wharves  and  piers  shall 
be  deemed  part  of  the  land  with  which  they  are  connected." 
Sec.  8,  K.  S.  1878,  and  sec.  8,  Stats.  1898. 

The  same  section  gives  such  common  jurisdiction  over 

offenses  committed  on  the  waters  of  Lake  Michigan  to  the 

several  counties  bordering  thereon,  and  over  offenses  com- 
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mitted  on  the  waters  of  Lake  Superior  to  the  several  coun- 
ties bordering  thereon,  and  over  offenses  committed  on  the 
Mississippi  river  to  the  several  counties  bordering  thereon, 
and  over  offenses  committed  on  the  waters  of  Lake  Winne- 
bago to  the  several  counties  bordering  thereon,  and  over 
offenses  committed  on  the  waters  of  St.  Croix  river  and 
lake  to  the  several  counties  bordering  thereon.  Thus  it  ap- 
pears that  six  separate  districts  were  created,  and  in  ^ach 
common  jurisdiction  over  all  offenses  committed  on  the 
waters  therein  mentioned  was  given  to  the  respective  coun- 
ties bordering  thereon.  Four  of  such  districts  were  created 
immediately  after  the  adoption  of  the  constitution.  Sees. 
8-15,  ch.  10,  R.  S.  1849,  and  sees.  8-15,  ch.  13,  R.  S.  1858. 
The  contention  is  that  such  statutes  creating  such  districts 
and  giving  such  jurisdiction  in  common  in  each  are  repug- 
nant to  the  section  of  the  constitution  which  declares  that 
"  in  all  criminal  prosecutions  "  "  by  indictment  or  informa- 
tion "  "  the  accused  shall  enjoy  the  right "  "  to  a  speedy  pub- 
lic trial  by  an  impartial  jury  of  the  county  or  district  wherein 
the  offense  shall  have  been  committed;  which  county  or  die- 
tinct  shall  have  been  previously  ascertained  by  law."  Sec.  7, 
art.  I,  Const.  Wis. 

If  such  contention  is  correct,  then,  as  indicated,  the  legis- 
lation in  this  state  has  been  at  fault  from  the  beginning. 
Other  illustrations  may  be  given.  Thus  the  first  legislature 
enacted  that  "  counties  organized  for  county,  and  not  judi- 
cial, purposes  "  shall,  when  attached  to  counties  organized 
"  for  judicial  purposes,  be  deemed  to  be  within  the  limits 
and  part  of  the  county  to  which  they  are  attached."  Sec.  3, 
ch.  10,  R.  S.  1849,  and  sec.  3,  ch.  13,  R.  S.  1858.  The  same 
legislature  also  provided  that  ^^  such  portions  of  the  state 
not  organized  into  counties  as  are  annexed  to  any  organized 
county  shall  for  judicial  and  other  purposes  be  deemed  to 
be  within  the  limits  and  part  of  the  county  to  which  they 
are  annexed."    Sec.  4,  ch.  10,  R.  S.  1849;  sec.  4,  ch,  13^ 
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R.  S.  1858.  The  same  legislature  also  provided  that  "  of- 
fenses committed  on  the  boundary  lines  of  two  counties,  or 
within  one  hundred  rods  of  the  dividing  line  between  them, 
may  be  alleged  in  the  indictment  to  have  been  committed 
in  either  of  them,  and  may  be  prosecuted  and  punished  in 
either  county."  Sec.  7,  ch.  141,  R.  S.  1849,  and  sec.  7,  ch.  172, 
R.  S.  1858,  and  sec.  4618,  R.  S.  1878,  and  sec.  4618,  Stats. 
1898.  So  it  has  long  beeni  provided  by  statute  that  "  when- 
ever two  counties  are  separated  from  each  other  by  a  river 
or  a  creek  the  middle  of  the  main  channel  of  such  river  or 
creek  shall  be  the  division  line  between  them;"  and  "the 
counties  so  separated  shall  have  common  jurisdiction  of  all 
offenses  committed  on  the  waters  between  them,  and  all 
writs  and  process  issued  in  any  such  county  may  be  executed 
at  any  place  on  the  waters  of  such  river  or  creek  opposite 
the  county  from  which  it  was  issued."  Sec.  7,  R  S.  1878, 
and  sec.  7,  Stats.,  1898. 

Shall  all  such  legislation  be  condemned  as  unconstitutional 
and  void?  The  adjudications  in  this  state  tend  to  support 
such  jurisdiction.  •  In  StcUe  v.  Cameron^  2  Pin.  490,  the  de- 
fendant was  tried  and  convicted  of  manslaughter  in  Craw- 
ford county,  where  the  offense  was  alleged  to  have  been 
committed.  The  court  simply  held  that  there  was  no  error 
in  refusing  to  charge  the  jury  to  the  effect  that  the  defend* 
ant  was  entitled  to  an  acquittal  if  they  found  that  it  had  not 
been  proved  that  the  death  took  place  in  that  county,  and 
charging  the  jury,  in  lieu  thereof,  in  effect,  that  it  was  suf- 
ficient if  they  found  that  the  mortal  wound  was  given  in 
that  county,  and  that  the  "  deceased  died  anywhere  upon  the 
Mississippi  within  the  jurisdiction  of  this  state,  and  neither 
above  nor  below  the  county  line  bordering  upon  the  river." 
This  was  put  upon  the  ground  that  under  the  clause  of  the 
constitution  quoted  above  the  state  had  "  concurrent  juris- 
diction "  of  the  whole  river  bordering  on  this  state.  The 
question  here  presented  did  not  arise  in  State  v,  Pauley^  12 

VOU109— 33 
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Wis.  537,  nor  in  Wheeler  v.  State^  24  Wis.  52,  although  Mr. 

Justice  Painb  did  comment  on  the  use  of  the  words  "  or 

district "  in  sec.  7,  art.  I,  Const.  Wis.    The  same  is  true  of 

In  reEldred^  46  Wis.  530,  where  the  offending  milldam  was 

miles  distant  from  the  county  line,  although  Chief  Justice 

Ktan  indulged  in  some  comments  on  the  same  clause  of  the 

constitution,  and,  among  other  things,  said: 

"  The  words  *  county  or  district,'  as  used  in  the  clause, 
must  both  be  held  to  have  a  meaning  and  a  use.  It  is  un- 
necessary here  to  give  an  authoritative  construction  of  the 
whole  scope  of  the  clause,  but  only  so  far  as  its  construction 
is  involved  in  the  question  under  consideration.  The  legis- 
lature takes  express  power  to  provide  by  statute  for  trial  of 
offenses  in  the  county  or  district  in  which  the  offenses  shall 
have  been  committea."    Page  548. 

And  then,  after  referring  to  some  of  the  sections  of  the 

statute  quoted  above,  said : 

"  These  sections  were  framed  by  very  intelligent  gentle- 
men, some  of  them  being  distinguished  members  of  the  bar, 
in  the  same  year  in  which  the  constitution  was  adopted. 
And  they  are  plainly  founded  on  the  clause  of  the  constitu- 
tion in  question."     Page  549. 

So  far  as  his  remarks  go,  they  tend  to  support  the  validity 

of  such  legislation.    SixLte  ex  rel.  Brown  v,  Stewart^  60  Wis. 

587,  595,  596.    In  this  last  case,  and  on  the  assumption  that 

the  offense  was  committed  outside  of  Columbia  county,  and 

within  100  rods  of  the  county  line,  it  was  held  "  that  the 

courts  of  Columbia  county  had  jurisdiction."    Following  the 

suggestion  of  Chief  Justice  Ktait,  it  was  said  in  the  same 

connection 

—  "  that  the  words  ^  or  district,'  as  used  in  this  clause  of  the 
constitution,  were  intended  by  the  fraraers  of  that  instru- 
ment, and  understood  by  all  at  tlie  time,  to  mean  something 
different  than  the  word  'county,'  as  therein  used;  especially 
when  taken  in  connection  with  the  words  '  which  county  or 
diatrict  shall  have  been  previously  ascertairied  by  law,^  From 
this  it  appears  to  be  competent  lor  the  legislature  to  change 
the  boundaries  of  the  districts  without  changing  the  bound- 
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aries  of  the  counties.  .  .  •  Giving  to  each  such  distinct 
meaning  and  use,  and  there  seems  to  be  no  difficulty  in  hold- 
ing that  each  criminal  district,  as  ascertained  by  the  laws 
now  in  force,  extends  one  hundred  rods  beyond  the  bound- 
aries of  each  county.  .  .  »  This  constitutional  provision 
does  not  undertake  to  define  or  limit  the  jurisdiction  of  the 
courts  over  criminal  offenses,  but  simply  defines  and  limits 
the  locality  from  which  a  jury  must  be  taken  for  the  trial 
of  such  offenses,  and  secures  to  him  the  right  of  a  trial 
within  the  same  limits."    Pages  596,  697. 

That  decision  was  based  upon  the  theory  that  the  offense,  in 
any  view  of  the  facts,  was  committed  within  the  district 
which  included  the  county,  and,  for  the  purposes  of  such  juris- 
diction, extended  100  rods  beyond  its  boundary  line;  and  that 
the  mere  fact  that  such  district  included  territory  over  which 
there  was  jurisdiction  in  common  with  another  district  did 
not  make  it  repugnant  to  the  constitutional  clause  in  ques- 
tion. The  doubt  expressed  by  Chief  Justice  Ryan  [in  In  re 
Eldred^  46  Wis.  648]  as  to  "  whether  the  legislature  could 
appoint  a  district  greater  or  less  than  the  county  for  trial  of 
a  crime  complete  within  a  county  "  is  inconsistent  with  what 
he  said  in  the  same  opinion,  and  is  without  foundation,  and 
'contrary  to  a  recent  decision  of  this  court.  Shaffd  v.  StaUj 
97  Wis.  377,  380,  381.  This  is  made  plain  by  what  is  there 
said  by  Mr.  Justice  Winslow,  as  follows: 

"  If  there  may  be  a  district  with  different  boundaries  from 
those  of  a  county,  why  may  not  such  district  be  smaller  than 
a  county,  as  well  as  larger?  We  see  no  good  reason.  Cer- 
tainly, it  must  be  either  larger  or  smaller,  if  the  word  is 
to  have  any  meaning.  And  we  know  of  no  facts,  either  in 
the  history  of  the  state  or  of  the  formation  of  the  constitu- 
tion, which  would  justify  us  in  holding  that  the  word  '  dis- 
trict,' as  here  use^,  must  mean  a  district  larger  than  a 
county,  and  nothing  else.  We  give  the  word  its  natural 
meanmg,  and,  so  doing,  we  hold  that  a  judicial  district  may 
be  created  smaller  than  a  county,  and  that  a  jury  summoned 
from  such  district  satisfies  the  constitutional  guaranty." 
Foolm'  V.  Statej  97  Wis.  630. 
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Counsel  cite  three  cases  from  Missouri  which  are  claimed 
to  hold  a  different  doctrine,  but  none  of  them  was  based 
upon  a  constitutional  provision  like  ours.  On  the  contrary^ 
they  were  all  based  upon  the  constitution  of  that  state 
adopted  in  1875,  where  the  language  was  "impartial  jury  of 
the  county."  Sec.  22,  art.  II,  Const.  Mo.  The  language  of  the 
prior  constitution  of  that  state  was  "impartial  jury  of  the 
vicinage."  So  the  case  cited  from  Arkansas  was  based  upon 
the  constitution  of  that  state  adopted  in  1874,  w^here  the 
language  was  "impartial  jury  of  the  county,"  with  a  provis- 
ion for  changing  the  venue.  Sec.  10,  art.  II,  Const.  Ark. 
So  the  case  cited  from  West  Virginia  was  based  upon  the 
constitution  of  that  state  adopted  in  1872,  where  the  lan- 
guage was  "in  the  county  where  the  alleged  offense  was 
committed,"  unless  the  venue  should  be  changed.  Sec.  14, 
art.  Ill,  Const.  W.  Va.  As  pointed  out  in  State  ex  rd.  Brown 
V.  Stewart^  60  Wis.  597,  in  the  Tennessee  case  cited  by  coun- 
sel the  words  "  or  district "  were  treated  as  a  mere  super- 
fluity. The  same  is  true  of  the  Illinois  case  now  cited  by 
counsel. 

Would  this  court  be  justified  in  thus  eliminating  the 
words  "or  district"  from  the  provision  of  the  constitution 
in  question  ?  If  they  were  not  intended  to  have  any  mean- 
ing, then  we  perceive  no  reason  for  using  them  in  connection 
with  the  word  "county."  As  indicated  by  Mr.  Justice 
Paine  in  the  case  cited,  the  provision  of  the  constitution  in 
question  was  taken  from  article  VI  of  the  amendments  to 
the  constitution  of  jthe  United  States,  substituting  the  word 
"county"  for  "state,"  and  the  word  "or "for  "and,"  so 
that.it  reads  "county  or  district"  instead  of  "state  and 
district,"  and  substituting  for  the  words  "which  district 
shall  have  been  previously  ascertained  by  law "  the  words 
"  which  county  or  district  shall  have  been  previously  ascer- 
tained by  law."  The  obvious  reason  why  the  conjunctive 
was  used  is  that  in  some  of  the  states  there  were  two  judi- 
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cial  districts  then  created  and  organized,  and  so  it  was  de- 
signed to  give  to  the  accused  the  right  of  trial  by  jury  in  the 
district  as  well  as  in  the  state.  And  yet  it  has  been  held 
by  the  supreme  court  of  the  United  States  that  the  district 
court  of  the  United  States  for  the  Eastern  district  of  Michi- 
gan had,  under  the  statute  of  the  United  States,  jurisdiction 
^'  to  try  a  person  for  an  assault  with  a  dangerous  weapon 
committed  on  a  vessel  belonging  to  a  citizen  of  the  United 
States,  when  such  vessel  is  in  the  Detroit  river,  out  of.  the 
jurisdiction  of  any  particular  state,  and  within  the  territorial 
limits  of  the  dominion  of  Canada."  U,  S.  v.  Bodgers^  150 
U.  S.  249-  Of  course,  in  that  case  the  offense  was  not  com- 
mitted in  any  other  state  or  judicial  district.  Such  change 
of  phraseology  in  our  state  constitution  was  obviously  made 
with  deliberation  and  for  the  purpose  of  leaving  the  legis- 
lature untrammeled  in  the  matter  of  forming  judicial  dis- 
tricts. It  would  in  most  cases  be  very  difficult  to  convict 
persons  guilty  of  offenses  on  the  waters  of  Green  Bay,  or 
the  other  waters  mentioned,  if  the  state  were  required  to 
allege  and  prove  the  particular  county  in  which  the  offenses 
Avere  committed. 

We  must  hold  that  the  counties  on  the  shores  of  Green 
Bay  "  have  jurisdiction  in  common  of  all  offenses  committed 
on  that  part  of  said  Green  Bay  which  lies  within  the  limits 
of  this  state."  Sec.  8,  Stats.  1898.  In  other  words,  each  of 
such  counties,  together  with  that  portion  of  Green  Bay,  con- 
stitutes a  judicial  district,  within  the  meamng  of  the  con- 
stitution. Id,  True,  the  word  "jurisdiction"  may  have 
been  inaptly  applied  to  counties  in  that  section;  but,  when 
we  consider  the  whole  section,  it  is  obvious  that  the  "juris- 
diction in  common  "  refers  to  the  jurisdiction  of  the  courts 
in  the  respective  counties.  Sec.  8,  R.  S.  1878,  and  sec.  8, 
Stats.  1898.  We  must  hold  that  section  to  be  constitutional 
and  valid.  It  follows  that  the  first  question  certified  must 
be  answered  in  the  affirmative. 
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The  second  question  certified  is  this:  "  Was  the  defendant, 
at  the  time  of  the  commission  of  the  alleged  offense,  an 
agent  of  the  superintendent  of  fisheries,  authorized  in  writ- 
ing, within  the  meaning  of  sec.  15,  ch.  311,  Laws  of  1899  ?  " 

The  ^AiVrf  question  certified  is  as  follows:  "Was  the  de- 
fendant, at  the  time  of  the  commission  of  the  alleged  of- 
fense, in  the  presence  of  the  superintendent  of  fisheries  or  his 
agent  authorized  in  writing,  within  the  meaning  of  sec.  15, 
ch.  311,  Laws  of  1899?''    That  section  provides: 

"  The  commissioners  of  fisheries,  or  other  persons  author- 
ized by  law  to" propagate  fish,  shall  have  the  power  and  are 
authorized  to  take  fish  at  all  seasons  of  the  year  from  the 
outlying  waters  of  the  state  for  stocking  otber  waters  or  for 
the  purpose  of  securing  eggs  for  artificial  propagation;  and 
shall  dispose  of  said  fish  in  such  manner  as  they  deem  to  be 
to  the  best  interest  of  the  state:  provided,  however,  that  no 
such  fish  shall  be  taken  except  in  the  presence  of  the  super- 
intendent of  fisheries  or  his  agent  authorized  in  wrfting." 

The  waters  of  Green  Bay  are  declared  by  statute  "  to  be 
outlying  waters,"  and  hence  come  within  the  provisions  of 
the  section  quoted.  The  substance  of  the  contracts  between 
Kalmbach  and  the  commissioners  of  fisheries  and  James 
Nevin,  the  superintendent  of  fisheries,  is  given  in  the  state- 
ment of  facts.  Under  those  contracts  the  three  tugs  men- 
tioned as  being  furnished  by  Kalmbach,  the  sailboats,  nets^ 
and  outfits,  and  men  to  run  the  boats  and  operate  the  nets^ 
were  so  furnished  for  the  use  of  the  commissioners,  and 
with  them  enough  fish  were  to  be  caught,  under  the  direc- 
tion of  the  superintendent  and  his  agents,  for  securing  the 
amount  of  spawn  required.  Such  contracts  of  themselves 
would  seem  to  be  sufficient  authority  in  writing  to  Kalm- 
bach to  so  furnish  the  tugs,  sailboats,  nets,  outfits,  and  men 
for  such  use  of  the  commissioners.  Under  such  circum- 
stances the  superintendent  of  fisheries,  eleven  days  prior  to 
the  commission  of  the  alleged  offense,  gave  written  permis- 
sion and  authority  to  Kalmbach  to  allow  the  McDonald 
Bros.,  including  the  defendant,  ''with  the  fish  tug  Fish 
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Hawk,  to  set  nets  to  catch  white  fish  to  get  spawn  on  the 
same  conditions  that  his  ttigs  [named  in  the  contracts]  are 
allowed  to  fish."  This  written  permit,  with  the  concur- 
rence of  McDonald  Bros.,  placed  the  fish  tug  Fish  Hawk 
and  its  outfit  as  effectually  in  the  service  and  nse  of  the 
commissioners  of  fisheries  as  either  of  the  three  tugs  men- 
tioned in  their  contracts  with  Kalmbach.  Such  written 
authority  was  to  McDonald  Bros.,  with  their  "fish  tug 
Fish  Hawk  to  set  nets  to  catch  white  fish,"  etc.,  when- 
ever allowed  to  do  so  by  Kalmbach.  In  fact,  such  written 
authority  was  to  both  McDonald  Bros,  and  Kalmbach. 
Since  such  written  permit  gave  such  authority,  and  was 
actually  delivered  by  the  superintendent  of  fisheries,  it  is 
not  conceived  to  be  material  whether  it  was  in  the  actual 
possession  of  McDonald  Bros,  or  Kalmbach. 

It  appears  that  after  the  delivery  of  such  permit  to  Kalm- 
bach, and  pursuant  to  his  instructions,  McDonald  Bros.,  in 
pursuance  of  such  permit,  engaged  in  taking  fish  from  the 
waters  of  Green  Bay  with  the  fish  tug  Fish  Hawk  for  the 
purpose  of  obtaining  fish  spawn  for  such  commissioners,  and 
that  as  often  as  the  boat  landed  at  Detroit  Harbor,  the  point 
from  which  the  boat  went  out  for  fish,  and  to  which  it  re- 
turned with  fish,  such  fish  and  spawn  were  turned  over  to 
such  superintendent  or  his  agent,  Frank  Suthers,  then  in  the 
employ  of  such  commissioners,  and  the  same  were  then 
weighed  by  Nevin  or  Suthers,  and  delivered  to  Kalmbach, 
from  whom  McDonald  Bros,  received  pay  for  all  fish  so 
caught;  that  upon  the  day  of  the  alleged  offense  the  firm  of 
McDonald  Bros.,  composed  of  the  defendant  and  his  copart- 
ner, together  with  the  crew  of  the  Fish  Hawk,  were  fishing 
with  nets  for  white  fish  in  the  waters  of  Green  Bay  at  the 
place  described,  and  the  crew  caught  both  trout  and  white 
fish,  but  took  no  spawn;  that  on  that  day  Nevin  was  at 
Green  Bay  and  Suthers  at  Sturgeon  Bay,  neither  being  at 
Detroit  Harbor  nor  on  the  fishing  tug  Fish  Hawk;  that  at 
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the  time  of  the  commission  of  the  alleged  offense  the  "de- 
fendant was  in  all  things  complying  with  the  conditions  and 
requirements  of  the  contracts  "  mentioned  between  such  com- 
missioners and  Kalmbach.  It  follows  from  what  has  been 
said  that  the  second  and  third  questions  certified  must  each 
be  answered  in  the  affirmative. 

The  ffih  question  certified  has,  in  effect,  been  answered 
by  what  has  already  been  said,  and  hence  requires  no  spe- 
cific answer.  By  ih^  fourth  aYid  BXTsth  questions  certified  we 
are  asked  to  determine  whether  the  trial  court  committed 
an  error  on  the  trial  by  refusing  to  allow  the  defendant's 
counsel  to  address  the  jury,  and  also  by  charging  the  jury 
that  they  must  find  the  defendant  guilt}'.  It  is  claimed  on 
the  part  of  the  state  that  such  questions  can  only  be  prop- 
erly determined  .jvhen  embodied  in  a  bill  of  exceptions  and 
brought  here  by  writ  of  error.  Without  determining  that 
question,  we  have  concluded  not  to  answer  either  of  those 
questions,  as  neither  is  essential  to  the  determination  of  the 
case. 

By  the  Court, —  The  first,  second,  and  third  questions  cer- 
tified are  each  answered  in  the  affirmative,  and  the  others 
are  left  unanswered. 


Portage  County,  Appellant,  vs.  The  Town  of  Neshkoko, 

Eespondent. 

February  i6  —  March  19, 1901, 

* 

PauperB:  Rdief  of  nonresidents:   Reimbursement:    Ultimate  liability: 

Statutes:  Construction:  Amendment 

Ch.  216,  Laws  of  1895  ("  an  act  to  simplify  the  method  of  giving  aid  to 
paupers  and  the  method  of  collecting  the  same  in  certain  cases  ")» 
did  not  relieve  the  municipality  in  which  a  pauper  had  a  legal 
settlement  from  ultimate  liability  for  aid  given  him  by  another 
municipality  in  any  case  where  the  former  would  liave  been  ulti- 
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mately  liable  under  the  previously  existing  statute,  but  merely 
changed  in  certain  cases  the  remedy  of  a  municipality  furnishing 
aid,  so  that  in  all  cases  it  might  obtain  reimbursement  from  the 
county  in  which  it  was  located,  and  such  county  might  in  turn 
obtain  reimbursement  from  the  municipality  in  which  the  pauper 
bad  his  settlement,  if  any. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mar- 
quette county:  R.  G.  Sibbecker,  Circuit  Judge.     Jieversed. 

Action  to  recover  for  supporting  John  and  Annie  Bahn, 
paupers,  who  had  a  legal  settlement  in  defendant  town,  but 
Avent  therefrom  to  the  town  of  Almond,  in  plaintiff  county, 
in  October,  1896,  and  within  a  few  days  thereafter  required 
relief  there  at  public  expense,  and  received  it.  Within  the 
time  required  by  sec.  1512,  Stats.  1898,  the  town  of  Almond 
complied  with  the  conditions  of  such  section  as  to  rendering 
plaintiff  liable  to  reimburse  it  for  the  expenses  thus  incurred, 
if  the  case  was  one  covered  by  such  section.  The  county 
did  not  take  charge  of  the  paupers,  by  reason  whereof  the 
town  of  Almond  was  compelled  to  continue  to  support  them 
for  the  length  of  time  covered  by  the  claim  in  suit.  The 
expenses  thereof  were,  in  due  time,  audited  by  the  plaintiflF 
pursuant  to  sec.  1612,  and  paid.  This  action  was  brought 
to  obtain  reimbursement  for  the  county,  from  defendant,  as 
the  town  in  which  the  paupers  had  a  legal  settlement.  The 
court,  dismissed  the  action  because  the  relief  was  of  an 
emergency  character  and  not  within  sec.  1512,  and  because, 
in  a  case  like  this,  there  is  no  legal  liability  of  the  town  in 
which  the  pauper  has  a  legal  settlement  to  reimburse  a 
county  that  shall  have  paid  for  the  support  of  such  pauper 
while  a  public  charge  in  some  other  town. 

W.  F.  Owen^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  John  J.  Wood^  Jr,j  attorney,  and  J,  H.  Rogei's^  of  counsel. 

Marshall,  J.  As  shown  in  Milwaukee  Co,  v.  Sheboygan^ 
94  Wis*  58,  from  territorial  days  it  has  been  the  policy  of 
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our  laws  that  all  poor  persons,  commonl}'^  known  as  paupers, 
and  all  heljfliess  persons  away  from  home  in  a  place  where 
they  are  neither  residents  nor  have  a  legal  settlement 
though  not  strictly  paupers,  standing  in  need  of  relief,  shall 
have  it  at  public  expense.  We  took  such  system  indirectly 
from  Massachusetts,  where  it  was  adopted  as  early  as  1793. 
Up  to  1895  at  least,  the  system  treated  persons  entitled  to 
relief  as  of  four  classes:  (1)  Every  person  in  need  of  relief 
as  a  pauper  in  the  particular  locality  where  he  had  a  legal 
settlement;  (2)  every  person  not  a  resident  nor  having  a 
legal  settlement  therein,  taken  sick,  lame,  or  becoming 
otherwise  disabled,  in  any  town,  city,  or  village,  and  not 
having  money  or  property  to  pay  his  board,  attendance,  and 
medical  aid ;  (3)  every  person  becoming  a  public  charge  for 
support  in  any  town,  having  no  legal  settlement  therein,  but 
having  such  a  settlement  in  this  state ;  (4)  persons  requiring 
public  support  as  paupers  in  this  state  and  not  having  a  legal 
settlement  therein.  The  duty  of  relieving  every  person  of 
the  first  class  was  imposed  absolutely  upon  the  town  in 
which  he  had  his  legal  settlement;  that  of  relieving  every 
one  of  the  second  class  was  imposed  primarily  on  the  town 
where  the  necessity  therefor  occurred,  with  the  right  of  re- 
imbursement from  the  county  in  which  the  town  was 
located,  and  right  of  the  county  to  be  in  turn  reimbursed  by 
the  town  in  which  the  assisted  person  had  a  legal  Settle- 
ment. The  primary  duty  to  relieve  every  person  of  the 
third  class  was  imposed  on  the  town  where  such  person 
should  become  a  public  charge,  but  with  the  right,  upon 
compliance  with  certain  specified  conditions,  to  reimburse- 
ment by  the  town  where  the  assisted  person  had  a  legal  set- 
tlement. The  duty  to  relieve  every  person  of  the  fourth 
class  was  imposed  on  the  county  where  the  need  thereof 
should  occur.  The  first  was  covered  by  sec.  1499,  the  sec- 
ond by  sec.  1512,  the  third  by  sees.  1513  and  1514,  and  the 
fourth  by  sec.  1517,  K.  S.  1878. 
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It  will  be  seen  that  the  ultimate  liability  for  relieving 
every  person  entitled  thereto  at  public  expense,  under  the 
statutes  of  1878,  rested  on*  the  particular  political  sub- 
division of  the  state  where  such  person  had  a  legal  settle- 
ment, if  he  had  one  in  this  state.  It  is  now  claimed  that 
such  system  was  changed  by  ch.  216,  Laws  of  1895,  so  that 
there  is  now  no  liability  on  the  part  of  a  town  in  which  a 
poor  person  has  a  legal  settlement  to  pay  the  expenses  neces- 
sarily incurred  for  his  support  in  another  town.  That  would 
be  an  unreasonable  and  radical  change.  It  would  be  such 
a  departure  from  the  old  system,  that  existed  from  the 
foundation  of  the  territorial  government  to  1895,  and  for 
half  a  century  before  that  in  the  state  from  which  we  took 
it  by  adoption,  that  unless  the  language  of  the  act  in  ques- 
tion clearly  indicates  such  a  change  it  cannot  be  held  by 
judicial  construction  to  have  been  accomplished,  if  a  rea- 
sonable meaning  can  be  given  to  such  act. 

The  following  are  the  changes  eflPected  in  the  statutes  of 
1878:  There  the  language  as  to  the  persons  entitled  to  re- 
lief under  sec.  1512  was  this: 

"  Any  person  not  a  resident,  nor  having  a  legal  settlement 
therein,  who  shall  be  taken  sick,  lame,  or  otherwise  disabled, 
in  any  town,  and  shall  not  have  money  or  property  to  pay 
his  board,  attendance  and  medical  aid.'' 

The  words  "not  a  resident "  were  stricken  out;  the  word 
"not"  was  substituted  for  the  word  "nor;"  the  words 
"  city  or  village,  or  for  any  other  cause  shall  be  in  need  of 
relief  as  a  poor  person  "  were  added  after  the  word  "  town ; " 
and  the  words  "  and  maintenance  "  were  inserted  after  the 
word  "  board ; "  so  that  the  revised  section,  as  regards  per- 
sons entitled  to  relief,  was  made  to  read  as  follows: 

"Any  person  not  having  a  legal  settlement  therein,  who 
shall  be  taken  sick,  lame  or  otherwise  disabled,  in  any  town, 
city  or  village,  or  for  any  other  cause  shall  be  in  need  of  re- 
lief as  a  poor  person^  and  shall  not  have  money  or  property 
to  pay  his  board  and  maintenance^  attendance  and  medical 
aid." 
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There  was  also  added  to  the  section  a  provision  giving  to 

the  municipality  upon  which  the  duty  of  furnishing  relief 

is  imposed,  the  right  in  all  cases  to  be  reimbursed  by  the 

county  in  which  it  is  located,  upon  giving  notice  as  therein 

indicated.    That  provision  is  as  follows: 

''  It  shall  in  all  such  cases  be  the  duty  of  the  town,  city 
or  village  authorities  within  ten  days  after  such  person  so 
becomes  a  public  charge  in  their  town,  citv  or  village  to 
notify  the  county  clerk  of  such  fact,  ancl  thereupon  the 
county  authorities  may  take  charge  of  such  poor  person  and 
remove  him  to  the  count}^  poor  farm  or  relieve  him  in  such 
other  manner  as  they  may  see  fit." 

Sees.  1513  and  1514  of  the  old  statute,  which  related  to 
persons  of  the  third  class  mentioned,  were  repealed ;  and  the 
language  of  sec.  1517  as  to  persons  relievable  under  it,  which 
theretofore  read,  "All  poor  persons  in  their  county,  who 
have  no  legal  settlement  in  any  town  in  this  atate^^^  was 
changed  by  substituting  for  the  words  "any  town  in  this 
state  "  the  words  "  the  town^  city  or  village  where  they  may 
he,  except  a^  provided  in  section  1512.^^ 

The  legislative  purpose  of  such  changes  was  clearly  indi- 
cated in  the  title  to  the  act  making  them.  It  reads  as  fol- 
lows: "  An  act  to  simplify  the  method  of  giving  aid  to  pau- 
pers and  the  method  of  collecting  the  same  in  certain  cases.^^ 
There  is  nothing  in  that  pointing  to  a  purpose  to  change 
the  location  of  the  burden  of  relieving  persons  entitled  to 
relief  at  public  expense.  It  indicates  only  a  simplification 
of  the  method  of  performing  an  existing  public  duty  and  of 
imposing  the  cost  thereof  upon  the  locality  li<able  therefor. 
The  relief  under  sec.  1512,  theretofore  confined  to  mere 
transient  persons  in  need  of  relief  by  reason  of  some  sudden 
disablement  in  a. town  where  they  had  neither  a  legal  settle- 
ment nor  a  residence,  and  without  money  or  property  to 
pay  their  board,  attendance,  or  medical  aid,  regardless  of 
whether  or  not  they  were  paupers  strictly  so  called,  was 
broadened  out  by  omitting  the  words  "  not  a  resident,"  so 
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that  the  only  essential,  independent  of  the  circumstance  of 
inability  to  personally  provide  for  the  immediate  necessity 
caused  by  the  disablement  accompanied  with  want  of  money 
or  property  at  hand,  is  that  of  the  sufferer  having  no  legal 
settlement  in  the  territory  where  relief  is  needed.  To  the 
restrictiveT  words,  "  any  person  taken  sick,  lame,  or  other- 
wise disabled,"  there  were  added  the  words,  "any  person 
who  from  any  catise  shall  be  in  need  of  relief  as  a  poor  per- 
son.'^^  Those  words,  in  their  literal  sense,  include  the  per- 
sons mentioned  in  sec.  1513,  wliich  was  repealed.  The  man- 
ner of  the  relieving  town  obtaining  reimbursement  for  its 
expenses  being  changed  by  the  addition  to  sec.  1512,  giving 
it  the  right  to  reimbursement  by  the  county  in  all  cases, 
both  sees.  1513  and  1514  became  useless,  and  they  were 
therefore  repealed. 

We  can  see  no  reason  for  saying  that  the  change  in  sec. 
1512,  made  by  the  addition  of  the  words,  "or  for  any  other 
cause  shall  be  in  need  of  relief  as  a  poor  person,"  was  in- 
tended merelv  to  broaden  out  the  circumstances  under 
which  mere  transients  were  entitled  to  relief.  That  is  con- 
trary to  the  literal  meaning  of  the  words,  and  inconsistent 
with  the  declared  purpose  of  the  act  and  the  omission  from 
the  revised  section  of  the  words  "  not  a  resident."  Such 
omission  was  necessary  to  include  the  class  of  indigent  per- 
sons formerly  relievable  under  sec.  1513,  as  they  are  often 
residents  of  the  town  where  they  become  a  public  charge. 
It  was  also  necessary  to  add  the  w^ords  "  maintenance  "  and 
the  words  "  relieved  as  poor  persons,"  because  the  class  re- 
lievable under  sec.  1513  were  of  the  pauper  class,  strictly  so 
called,  and  the  relief  required  was  maintenance^  not  merely 
such  relief  as  sec.  1512  formerly  contemplated. 

The  several  changes  in  sec.  1512,  it  has  been  seen,  pre- 
served all  of  its  existing  features,  added  everything  con- 
tained in  sec.  1513  as  to  persons  entitled  to  relief,  and 
substituted  for  sec.  1514  a  provision  giving  the  relieving 
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town  the  right  of  reimbursement  from  the  coanty.  Thus 
the  purpose  of  the  act  of  1895,  indicated  by  its  title,  was 
effected.  All  nonresident  persons  entitled  to  be  relieved  by 
any  town,  city,  or  village  are  now  in  one  class;  the  county 
in  which  such  town,  eity,  or  village  is  located  is  made  sec- 
ondarily liable  in  all  such  cases,  and  the  town,  city,  or  vil- 
lage in  which  the  assisted  person  has  a  legal  settlement,  if 
any,  is  ultimately  liable  the  same  as  before,  but  instead  of 
to  the  town,  city,  or  village  primarily  liable  in  one  class  of 
cases,  and  to  the  municipality  secondarily  liable  in  the  other, 
it  is  liable  in  all  such  cases  to  the  county  in  which  the 
municipality  furnishing  the  relief  is  located.  The  town,  city, 
or  village  primarily  liable,  but  not  necessarily  ultimately 
liable  in  all  cases,  deals  with  the  county  of  which  it  forms 
a  part,  and  such  county  deals  with  the  town  upon  which  the 
ultimate  burden  is  cast  If  the  section,  as  it  now  stands, 
had  been  properly  punctuated  by  pointing  oflf  by  commas 
the  clause, "  or  for  any  other  cause  shall  be  in  need  of  relief 
as  a  poor  person,"  we  apprehend  that  it  never  would  have 
occurred  to  any  one  that  such  clause  was  used  merely  to  add 
another  circumstance  entitling  persons  of  the  class  already 
provided  for  in  the  section  to  relief,  instead  of  to  add  an- 
other class  of  persons. 

The  change  in  sec.  1517  emphasizes  what  has  been  said 
as  regards  the  legislative  intent  not  to  change  the  ultimate 
locality  of  the  public  burden  as  to  the  expense  of  relieving 
any  class  of  persons  entitled  thereto.  As  before  indicated, 
it  formerly  only  required  the  county  board  to  take  charge 
of  and  relieve  every  person  in  the  county  in  need  thereof 
having  no  legal  settlement  in  any  town,  city,  or  village  in 
this  state.  The  liability  of  the  county  having  been  created, 
by  the  changes  in  sec.  1512,  to  reimburse,  in  all  cases,  every 
town,  city,  or  village  for  expenses  incurred  for  the  relief  of 
any  poor  person  not  having  any  legal  settlement  therein, 
upon  the  minor  municipality  complying  with  its  provisions 
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in  regard  to  notice  to  the  county  clerk  of  the  fact  of  such 
person  becoming  a  charge  upon  such  municipality,  and  priv- 
ilege granted  to  the  county,  in  harmony  therewith,  upon 
receiving  such  notice,  to  take  charge  of  the  indigent  person 
and  remove  him  to  the  poor  house  or  otherwise  provide  for 
his  needs  as  the  proper  county  authorities  might  see  fit,  sec. 
1517  was  made  to  harmonize  therewith  by  so  changing  its 
language  as  to  p]ace  with  the  county  board  the  care  of  all 
persons  in  the  county  needing  public  relief  and  having  no 
legal  settlement  therein,  except  as  provided  in  sec.  1512, 
regardless  of  whether  they  have  a  legal  settlement  in  the 
state  outside  the  county  or  not.  We  have  now  one  systeiji 
of  caring  for  paupers  having  no  legal  settlement  in  the  town, 
city,  or  village  where  support  is  needed,  one  source  for  such 
town,  city,  or  village  to  look  to  for  reimbursement,  and  one 
way  of  reaching  the  municipality  ultimately  liable.  Whereas 
before  there  were  four  classes  of  persons,  we  may  now  treat 
all  as  three  classes  with  regard  merely  to  the  manner  in 
which  the  expense  is  to  be  primarily  and  ultimately  borne. 
Formerly  the  municipality  primarily  liable  was  required  to 
look  for  reimbursement  in  some  cases  to  the  county  of  which 
it  formed  a'  part,  and  in  others  to  some  other  minor  munici- 
pality which  might  be  situated  within  the  county  or  in  some 
distant  part  of  the  state.  Now,  in  all  cases  where  reim- 
bursement is  due  at  all  to  the  municipality  primarily  liable, 
it  is  from  the  county  in  which  such  municipality  is  located. 
Formerly  a  town  might  maintain  a  poor  person  having  no 
legal  settlement  therein  for  an  indefinite  length  of  time  with- 
out giving  notice  thereof  to  the  municipality  ultimately 
liable,  and  without  such  want  of  notice  affecting  such  liability. 
Now,  notice  to  the  county  of  relief  being  given  by  a  minor 
municipality  to  a  person  not  having  a  legal  settlement 
therein  must  be  given  within  ten  days  of  the  time  of  such 
person  becoming  a  public  charge  in  order  to  preserve  its 
right  to  reimbursement.    Then,  the  county  authorities  only 
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had  the  right  to  take  charge  of  poor  persons  having  no  legal 
settlement  in  any  town  in  this  state;  now  they  have  the 
care  of  every  poor  person  relieved  as  such  in  any  town  in 
the  county  in  which  such  person  has  no  legal  settlement, 
except  as  otherwise  expressly  provided  in  sec.  1512.  That 
merely  imposes  upon  the  minor  municipality  the  duty  of 
preventing  unnecessary  suffering  in  the  emergency  cases 
mentioned,  and  in  all  cases  of  persons  becoming  a  public 
charge  therein,  and  of  continuing  relief  so  long  as  necessary 
unless  displaced  by  the  county  authorities  under  sec.  1517. 

In  the  case  before  us  the  persons  relieved  were  in  need 
thereof  as  paupers,  within  the  plain  meaning  of  sec.  1512, 
and  the  appellant  county,  according  to  law,  became  liable 
to  the  town  which  furnished  such  relief;  and  having  dis- 
charged such  liability,  it  became  entitled  to  reimbursement 
from  the  respondent,  the  town  in  which  the  persons  relieved 
had  a  legal  settlement. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  for  a  new  triaL 

By  the  Court —  So  ordered. 


MooBE,  Bespondent,  vs.  Blackman,  Appellant. 

Fdrruary  26  ^  March  19,  1901. 

Limitation  of  actions:  Open  account:  Independent  transa^itions:  Mar- 
ried women:  Separate  property:  New  promise:  Accottnt  stated: 
Findings, 

1.  Defendant  was  a  married  woman  Uving  upon  a  farm  of  her  own, 
operated  for  her  by  her  husband,  who  supported  the  family.  Prior 
to  1888  she  purchased  goods  of  plaintiff  upon  open  account,  whicli 
was  never  settled.  In  1894  the  husband  purchased  seed  of  plaintiff 
which  he  paid  for  in  a  few  days,  the  seed,  however,  being  charged 
to  defendant  and  the  amount  paid  credited  upon  the  account  as 
cash.     During  the  interval  the  husband  had  purchased  barbed 
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wire,  giving  therefor  his  notes,  which  were  afterwards  paid.  Both 
the  wire  and  the  seed  were  used  upon  the  farm.  Held,  that  each 
of  the  later  purchases  was  an  independent  transaction  which  could 
not  be  tacked  to  the  old  account  so  as  to  avoid  the  bar  of  the  stat- 
ute of  limitationa 
2.  A  finding  that  on  a  certain  date  more  than  six  years  after  the  last 
item  in  an  open  account  the  creditor  delivered  tothedebtor  a  copy 
of  the  account,  and  she  agreed  to  pay  it,  and  did  not  object  to  any 
item  thereof,  does  not  show  that  the  case  was  taken  out  of  the 
operation  of  the  statute  of  limitations,  under  the  provision  of  sec. 
4243,  8.  &  R  Ann.  Stata,  that  no  acknowledgment  or  promise 
shall  be  sufficient  for  that  purpose  unless  in  writing,  signed  by  the 
debtor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  R.  Q-.  Sibbeokbb,  Circuit  Judge.    Beveraed. 

This  is  an  action  to  recover  the  balance  due  upon  an  ac- 
count for  merchandise  sold  defendant  between  December 
21,  1885,  and  April  23,  1894.  The  answer  sets  up  that  the 
defendant  was  and  is  a  married  woman,  that  she  has  never 
been  engaged  in  any  separate  business  of  her  own,  and  that 
the  articles  set  forth  in  the  account  were  for  the  use  of  her 
husband  and  other  members  of  her  family,  and  were  not 
necessary  to  the  use  and  enjoyment  of  her  separate  estate. 
There  was  also  an  allegation  of  payment,  and  a  plea  of  the 
statute  of  limitations.  The  case  was  tried  by  a  referee,  who 
made  findings  for  plaintiflf.  Exceptions  were  duly  filed,  and 
the  matter  was  brought  before  the  court  on  motions  to  set 
aside  and  confirm  such  report.  The  court  confirmed  the 
referee's  report,  and  ordered  judgment  for  plaintiflf.  The 
defendant  appeals  from  such  judgment. 

F.  H.  Beniley^  for  the  appellant. 

Herman  Ghrotophorst^  for  the  respondent,  contended,  inter 

alia,  that  the  account  left  with  defendant  and  kept  by  her 

without  objection  to  any  item  thereof  became  an  account 

stated,  even  if  defendant  did  not  promise  to  pay  it;  and 

therefore  the  statute  of  limitations  is  not  in  the  case  at  all. 
Vol.  109  —  34 
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1  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  448;  Engfer  v,  Roemer^ 
71  Wis.  11;  Wiggins  v,  Burkham,  10  Wall.  129;  Oil  Co.  v. 
Van  Etten^  107  U.  S.  325 ;  Missouri  Pacijic  R.  Co.  v.  Palmer, 
55  Neb.  559;  Jtigla  v.  Troutiet,  120  N.  Y.  21;  Enickerlocker 
V.  Gould,  115  N.  r.  533. 

Bardeen,  J.  For  the  purposes  of  this  appeal,  we  shall 
assume  that  the  account  sued  upon  was  one  properly  charge- 
able to  the  defendant,  and  that  it  was  a  mutual  and  open  ac- 
count current  until  the  transactions  in  1894  hereinafter  to  be 
mentioned.  It  commenced  in  1885,  and  ran  along  from  month 
to  month  until  September  12,  1888.  From  that  date  until 
April  23,  1894,  there  were  neither  items  of  debit  nor  credit. 
In  the  meantime  plaintiff  sold  out  his  store  business,  and  set 
himself  up  as  a  dealer  in  grain,  seeds,  etc.  On  the  date  last 
mentioned,  Mr.  Blackman,  defendant's  husband,  purchased 
of  plaintiff  a  quantity  of  clover  and  timothy  seed,  amount- 
ing to  $20.14,  which  was  entered  on  this  account  as  "cash." 
It  appears  that  Ifrs.  Blach)ian  had  not  been  in  the  store 
since  1885 ;  that  she  had  never  given  any  orders  to  plaintiff 
to  sell  goods  to  her  husband  or  to  any  other  person.  Mr. 
Blackman  testified  that  he  purchased  the  seed  .in  question, 
and  gave  a  note  for  thirty  days,  and  when  he  got  his  pen- 
sion money,  about  three  weeks  afterwards,  he  took  up  the 
note.  The  plaintiff  denied  that  any  note  was  given,  but 
admits  that  on  May  21st,  thereafter,  Blackman  paid  him  for 
the  seed,  and  canceled  that  part  of  his  claim.  He  also  ad- 
mits that  after  the  close  of  the  general  account  in  1888,  and 
before  the  date  of  the  said  transaction  in  1894,  he  sold  Black- 
man  fence  wire,  and  took  notes  from  him,  which  were  after- 
wards paid.  It  appears  that  Mrs.  BlacTcman  owned  the  farm 
on  which  the  parties  lived,  and  that  the  farm  was  operated 
by  Mr.  Blackman,  who  supported  the  family.  The  theory 
of  the  referee  seemed  to  be  that,  because  the  wire  and  seed 
purchased  by  Mr.  Blackman  were  used  on  defendant's  farm, 
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these  transactions  might  be  tacked  to  the  original  account, 
and  thus  avoid  the  bar  of  the  statute  of  limitations.  As  re- 
gards the  purchase  of  the  wire,  the  plaintiff  testified :  '^  I  had 
no  charge  against  her.  I  knew  there  was  no  liability  on  her 
part."  The  evidence  conclusively  showed  that  the  seed 
transaction  was  one  by  itself,  wholly  disconnected  with  the 
old  account,  and  was  between  plaintiff  and  Mr.  Blackman. 
It  was  virtually  a  cash  transaction,  and  could  not  be  tacked 
to  the  old  account  so  as  to  rejuvenate  it. 

The  plaintiff  argues  that  the  statute  of  limitations  is  not 
in  the  case,  because  the  referee  found  that  about  July  1, 1897, 
plaintiff  called  upon  defendant,  delivered  to  her  a  copy  of 
the  account,  and  she  agreed  to  pay  it,  and  did  not  object  to 
any  item  thereof.  The  only  testimony  in  the  record  regarding 
this  transaction  that  we  are  able  to  find  is  that  of  plaintiff, 
as  follows:  "I  was  at  Mt%,  BlackmarCi  place  some  time  in 
July,  1897,  for  a  settlement.  She  did  not  give  me  any  writ- 
ten statement  or  promise  or  acknowledgment  at  this  time. 
I  went  there  for  it,  but  she  did  not  give  it  to  me."  The  de- 
fendant states  specifically  that  she  never  promised  to  pay 
the  account,  but  always  refused  to  have  anything  to  do  with 
it.  It  being  considered  that  the  account  sued  upon  out- 
lawed six  years  from  the  date  of  the  last  item,  the  acknowl- 
edgment or  promise  to  take  the  case  out  of  the  statute  must 
be  within  the  rules  laid  down  by  this  court  in  Pierce  v,  Sey- 
Tnour^  52  Wis.  272,  and  the  statute  (sec.  4243,  S.  &  B.  Ann. 
Stats.).  Neither  the  findings  nor  the  evidence  brings  the 
case  within  these  requirements. 

By  the  Court —  The  judgment  is  reversed,  and  the  cause 
is  remanded  with  directions  to  enter  judgment  for  the  de- 
fendant. 
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The  Attorney  General  ex  rel.  Aekew  yb.  Smith  and  others. 

The  Attoenby  General  ex  bel.  Askew,  Appellant,  ts. 

Shtth  and  others,  Kespondents. 

February  ft/ ^  March  19,  1901. 

Waters:  Lakes:  Purpresture:  Removal  at  suit  of  attorney  general:  Nuu 
sance:  Riparian  rights:  Railroads:  Conveyance  of  land  in  fee: 
Ultra  vires. 

1.  A  structure  built  upon  the  bed  of  a  lake,  not  in  aid  of  navifi^ation, 
such  as  a  building  in  which  to  store  and  repair  boats,  is  a  pur- 
presture. 

fi,  A  pier  may  lawfully  be  built  by  a  riparian  owner  in  aid  of  naviga- 
tion, through  shoal  water  to  navigable  water;  but  if  built  by  one 
not  a  riparian  owner  it  is  a  purpresture. 

8.  Where  the  owner  of  a  lot  bordering  on  a  lake  conveys  the  lake  end 
thereof,  including  the  shore,  to  a  railway  company  in  fee  simple, 
he  ceases  to  be  a  riparian  owner.  Even  if  the  company  has  no 
power  to  acquire  a  fee  in  its  right  of  way,  but  only  an  easement, 
yet  the  conveyance  of  the  fee  to  it  transfers  the  title  and  is  valid 
until  assailed' in  a  direct  proceeding  by  the  government 

4  A  mere  purpresture  is  liable  to  abatement  in  a  suit  in  equity  by  the 
attorney  general,  though  it  is  not  a  public  nuisance. 

6.  In  an  action  to  compel  the  removal  of  a  boat  house  and  pier  in  a 
lake,  the  attorney  general  filed  a  complaint  which  sought  enforce- 
ment of  the  rights  of  the  state  and  the  private  rights  of  the  relator, 
an  alleged  riparian  owner,  as  well  The  proofs  showed  that  the 
structures  were  purprestures  though  not  a  public  nuisance,  but 
showed  that  the  relator  was  not  a  riparian  owner  and  suffered  no 
privat-e  injury.  The  attorney  general  did  not  appear  in  court  on 
the  trial,  but  made  no  attempt  to  withdraw  the  complaint  or 
discontinue  the  action.  Held,  that  judgment  requiring  the  re- 
moval of  the  purprestures  should  have  been  rendered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  Geo.  Clemextson,  Judge.    Reversed, 

This  is  an  action  in  equity  brought  by  the  attorney  gen- 
eral of  the  state,  in  his  official  capacity,  upon  the  relation  of 
a  private  citizen,  to  abate  and  remove  certain  structures 
erected  in  the  waters  of  Lake  Monona,  at  the  foot  of  Henry 
street,  in  the  city  of  Madison.     The  structures  complained 
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of  are  alleged  to  be  purprestures  and  public  nuisances,  as 
well  as  invasions  of  the  riparian  rights  of  the  relator  as 
owner  of  part  of  lot  1,  block  70,  in  the  city  of  Madison. 

z 

VfiLsoJi  Sr.i 


«Mi 


Z^Jf^tdnUqUf^VL 


"PUtfofnK. 


In  the  above  map  the  premises  occupied  by  the  relator 
are  four  rods  square,  and  marked  "  Askew."  The  relator 
claims,  however,  to  own  to  the  original  shore  of  the  lake, 
by  reason  of  facts  hereafter  to  be  stated.  Between  the  lines 
of  her  occupation  and  the  shore  of  the  lake  as  it  existed 
prior  to  1868  there  was  a  distance  of  aboat  fifteen  feet,  such 
shore  being  nearly  at  right  angles  with  the  lot  lines.-  At 
some  time  prior  to  October,  1868,  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  built  a  railway  track  on  said 
shore  line,  the  center  line  of  said  track  being  practically  on 
said  original  shore  line.   Said  track  is  marked  "  C,  M.,  St.  P. 
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Track  No.  1,"  on  the  map.  Said  company  afterwards  filled 
in  dirt,  and  built  another  track,  marked  ^'  No.  2  "  upon  the 
map,  and  at  a  still  later  period  made  a  contract  with  the 
Chicago  ife  Northwestern  Railway  Company  under  which 
said  last-named  company  was  allowed  to,  and  did,  make  a 
further  filling,  and  constructed  two  tracks  still  further  out 
in  the  original  bed  of  the  lake,  which  tracks  are  marked 
"C.  &  N.  W.  Tracks,  Nos.  1  and  2,"  upon  the  map;  and 
outside  of  the  last  track  was  constructed  a  retaining  wall. 
The  structures  complained  of  in  this  action  consist  of  a  pier 
and  a  boat  house  for  storage  and  repair  of  boats  outside  of 
this  retaining  wall,  and  standing  in  shallow  water  upon  the 
bottom  of  the  lake,  and  have  been  used  by  George  W. 
Smith,  the  original  defendant,  and  since  his  death  by  his 
heirs,  the  present  defendants,  for  carrying  on  the  business 
of  a  boat  livery.  Said  structures  stand  in  shallow  water, 
from  two  feet  to  two  feet  and  a  half  in  depth. 

The  facts  of  the  case  were  not  greatly  in  dispute,  and  the 
court  found  the  same,  in  substance,  as  follows: 

Block  70  was  platted  by  the  proprietors  of  the  land  as  & 
part  of  Madison  in  1837,  and  lot  1  of  said  block  (being  the 
lot  delineated  upon  the  map)  had  a  length  of  about  280  feet, 
extending  from  Wilson  street,  on  the  northwest,  to  Lake 
Monona,  on  the  southeast.  One  Dean  became  the  owner 
of  said  lot  1  in  1852,  and  prior  to  October,  1868,  the  Mil- 
waukee &  St.  Paul  Railway  Company  constructed  a  single- 
track  railroad  across  the  lot  at  its  lake  end ;  the  center  line 
thereof  being  the  shore  line  of  the  lot.  October  29,  1868, 
Dean  and  wife  executed  a  deed  in  fee  simple  to  said  rail- 
road company,  conveying  to  it  and  its  successors  and  as- 
signs, forever,  a  piece  of  lancl  from  the  lake  end  of  said  lot, 
described  as  follows:  "A  strip  or  piece  of  land  forty-eight 
feet  wide,  extending  across  lot  1,  block  70,  in  the  city  of 
Madison,  through  which  strip  or  piece  of  land  the  line  of 
the  railroad  of  said  company  is  now  located,  so  as  to  leave 
fifteen  feet  in  width  on  the  inside  (in  shore)  from  the  cen« 


•Wis.]  JANUAKY  TERM,  1901.  635 

The  Attorney  General  ex  rel.  Askew  vs.  Smltli  and  others. 

ter,  and  thirty-three  feet  in  width  of  said  strip  on  the  out- 
side of  said  center  line  (lake  side)."  This  deed  conveyed  to 
the  railway  company  fifteen  feet  of  said  lot  next  to  the 
lake,  and  purported  to  convey  thirty-three  feet  of  the  lake 
adjoining  said  fifteen-foot  strip.  Prior  to  1883  the  name  of 
the  Milwaukee  ife  St.  Paul  Railway  Company  was  changed 
to  the  Chicago,  Milwaukee  ife  St.  Paul  Railway  Company; 
and  since  the  time  of  the  execution  of  the  said  deed  from 
Dean  said  company  has  continuously  occupied  and  used 
said  land,  from  a  certain  retaining  wall  built  by  it  about 
eight  feet  northwest  of  the  center  line  of  its  track,  for  a 
roadbed,  and  has  always  occupied  contiguous  land  made  by 
filling  in  the  bed  of  the  lake. 

On  July  26,  1869,  Dean  and  wife  conveyed  \o  one  Nietert 
the  following  land :  "  Four  rods  square  off  from  the  south- 
east end  of  lot  1,  block  70,  city  of  Madison."  October  23, 
1873,  Nietert  and  wife  conveyed  the  same  property  to  the 
relator  by  the  same  desciiption.  Nietert,  after  receiving  his 
deed,  went  into  possession  of  the  piece  of  land  four  rods 
square  adjoining  on  the  northwest  the  strip  of  land  deeded 
to  this  railway  company,  and  marked  "  Askew  "  on  the  map, 
and  built  a  dwelling  thereon,  which  was  his  homestead,  and 
has  been  the  homestead  of  the  relator  since  she  purchased 
it;  but  neither  Nietert  nor  the  relator  ever  had  possession 
of  that  part  of  lot  1  now  occupied  by  the  railway  company. 

On  September  20, 1873,  Dean  and  wife  delivered  to  Bridget 
Minehan  a  deed  of  the  following  land :  "All  of  the  southeast 
one-half  of  lot  1,  block  70,  excepting  forty-eight  feet  from 
the  southeast  end  of  said  lot  sold  to  the  M.  &  St.  P.  R.  R. 
Co.,  and  another  piece  off  the  same  end,  four  rods  square, 
lying  next  to  the  railway  track  aforesaid,  sold  to  Nietert." 
On  the  18th  of  May,  1874,  the  administrator  of  the  estate  of 
Bridget  Minehan,  deceased,  conveyed  the  last-named  tract 
of  land  to  George  W.  Smith,  who  went  into  possession 
thereof,  built  his  homestead  there,  and  occupied  the  same 
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until  his  death,  in  September,  1899,  since  which  time  it  has 
been  occupied  by  his  widow.  George  W.  Smith  died  intes- 
tate, and  the  present  defendants  are  his  heirs. 

Shortly  after  Smith  purchased  said  property  he  built  a 
small  pier  in  the  lake  at  the  edge  of  the  railroad  embank- 
ment as  it  then  existed,  and  commenced  the  business  of  boat 
livery,  which  increased  until  it  brought  him  an  income  of 
about  $600  per  year;  and  the  present  defendants  have  con- 
tinued that  business  since  his  death,  the  boat  house  being 
enlarged  as  the  business  increased.  Prior  to  1883  the  Chi- 
cago, Milwaukee  &  St.  Paul  Eailway  Company  constructed 
a  second  track  outside  of  its  first  track;  and  in  1883  the 
same  company  conveyed  to  the  Chicago  &  Northwestern 
Eailway  Company  the  right  to  operate  its  then  existing 
track  along  the  shore  of  said  lake,  and  construct  another 
track  on  the  lake  side  thereof,  which  said  last-named  com- 
pany did  in  1898,  and  extended  its  roadbed  towards  the  lake 
by  filling  in  the  lake.  During  the  year  1898  and  since  that 
time  there  have  been  four  railroad  tracks  in  operation;  the 
three  outside  tracks  at  the  place  in  question  being  over  what 
was  originally  the  bed  of  the  lake;  the  width  of  the  made 
land  from  the  original  shore  line  being  fifty-one  feet. 

When  the  Chicago  <fe  Northwestern  Railway  Company 
was  about  to  lay  its  second  track,  it  was  arranged  between 
the  said  company  and  Smith  that  the  company  should  move 
his  boat  house,  platform,  etc.,  out  into  the  lake,  outside  of 
its  retaining  wall,  which  the  company  in  fact  did.  Said 
boat  house  is  now  four  feet  from  said  retaining  wall.  The 
width  of  the  boat  house  is  eighteen  feet,  and  its  length  sixty 
feet.  On  the  lakeside  is  a  platform  for  landing,  and  at 
Henry  street  is  a  pier  extending  sixty-eight  feet  into  the 
lake,  five  feet  in  width  for  a  part  of  the  way,  and  three  feet 
for  the  remainder.  The  boat  house  is  used  for  storing  boats 
and  repairing  them.  The  side  of  the  boat  house  next  the 
shore  is  supported  by  stones,  and  the  other  parts  of  the  boat 
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house  and  the  pier  have  piles  driven  into  the  ground.  The 
water  of  the  lake  where  the  boat  house  stands  is  shallow, 
and  only  navigable  by  row  boats;  the  depth  at  the  outer 
edge  of  the  platform  being  two  feet,  and  at  the  end  of  the 
pier,  two  feet  six  inches.  Neither  the  boat  house  nor  the 
pier  or  platform  has  obstructed  navigation,  nor  have  they 
inconvenienced  the  public  in  any  way.  The  public  have 
always  used  the  pier,  with  the  consent  of  the  owners,  with- 
out charge;  hence  the  court  found  that  said  structures  were 
not  public  nuisances. 

From  these  facts  the  court  concluded:  That  the  title  of 
Dean  to  lot  1  extended  only  to  the  edge  of  the  water,  the 
land  under  the  water  being  the  property  of  the  state,  held 
in  trust  for  the  public.  The  deed  from  Dean  to  the  railway 
company  vested  in  that  company  absolute  title  to  the  land 
described  in  the  deed,  except  the  part  covered  by  the  waters 
of  the  lake.  The  deed  from  Dean  to  Nietert  conveyed  the 
piece  of  land  four  rods  square  next,  to  the  piece  sold  to 
the  railway  company,  marked  "Askew"  upon  the  map. 
Neither  Nietert  nor  the  relator  ever  had  title  to  the  shore  of 
lot  1,  and  they  never  had  any  riparian  rights,  and  as  to  the 
relator  the  defendant's  structures  are  not  a  private  nuisance. 
That  the  structures  of  the  defendants  constituted  an  unau- 
thorized occupation  of  state  land,  but  did  not  constitute  a 
public  nuisance,  and  it  would  serve  no  good  purpose  to  the 
public,  and  would  be  a  grievous  injury  to  the  defendants,  to 
abate  the  same.  That  the  attorney  general,  though  a  party 
to  the  action,  has  taken  no  part  therein,  and  has  not  asked, 
on  behalf  of  the  state,  that  the  court  abate  said  structures, 
and  has  expressly  declined  to  make  such  request,  and  the 
court  therefore  declines  to  render  guch  judgment. 

Upon  these  findings,  judgment  was  rendered  dismissing 
the  complaint  on  the  merits  as  to  the  relator,  w^ith  costs, 
and  as  to  the  attorney  general  without  prejudice  and  with- 
out costs,  from  which  judgment  the  attorney  general  appeals. 
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For  the  appellant  there  was  a  brief  signed  by  the  Attor- 
ns General  and  by  Sanborn^  Luse,  Powell  <&  EUis^  attor- 
neys for  the  relator,  and  oral  argument  by  A.  L.  Sanborn 
and  F.  C.  EUis,  They  argued,  among  other  things,  that 
the  boat  house  was  a  public  nuisance  and  should  be  abated. 
Larson  v.  Furlong^  63  Wis.  323;  Hart  v.  Albany^  9  Wend. 
571;  Penniman  v.  If.  Y.  B.  Co.  13  How.  Pr.  40;  Hecker  v. 
N.  T  B.D.  Co.  13  How.  Pr.  549;  Moore  v.  Jackson^  2  Abb. 
N.  C.  211;  Eno8  V.  Hamilton,  27  Wis.  256;  People  v.  Cun- 
ningham, 1  Denio,  524,  5C0;  Atfy  Oen.  v.  Terry,  L.  E.  9 
Ch.  App.  428;  Blanchard  v.  W,  U.  Tel.  Co.  60  N.  T,  514; 
Knickerbocker  I.  Co.  v.  Shultz,  116  K  T.  382,  389;  People 
V.  VandeiMlt,  26  K  T.  293;  1  Wood,  Nuisances,  655,  656; 
III.  River  P.  Co.  v.  Peoria  B.  Asso.  38  111.  467;  Diedrich  v. 
N.  W.  U.  R.  Co.^^  Wis.  248,  262;  AUeev.  Packet  Co.  21  Wall. 
389;  King  v.  RmselZ,  6  East,  427;  King  v.  Cross,  3  Campb. 
224;  King  v.  Jones,  3  Campb.  229;  Cohtimv.  Ames,  52  Cal. 
385 ;  Orton  v.  Harvey,  23  Wis.  99 ;  Hundhausen  v.  Bond.,  36 
Wis.  29;  Corning  v,  Lowerre,  6  Johns.  Ch.  439;  U.  S.  v. 
Brighton  R.  Co.  25  Fed.  Eep.  465;  Re})ea  v.  People,  177  111. 
468;  Gold  v.  Carter,  9  Humph.  369;  Rex  v.  Ward,  4  A'dol. 
ife  El.  384;  People  v.  St.  Louis,  10  111.  351;  Cohn  v.  Wan- 
sau  B.  Co.  47  Wis.  314;  Delaplaine  v.  C.  dk^N.  W.  R.  Co.  42 
Wis.  214;  Priewe  v.  Wis.  S.  L.  dk  L  Co.  93  Wis.  534;  StaU 
V.  Kean,  48  L.  R.  A.  102 ;  Knowlton  v.  Williams,  47  L.  R.  A. 
314;  Comm.  ex  rd.  Hensel  v.  Y.  M.  C.  A.  169  Pa.  St.  24. 
The  pier  and  platform  are  unauthorized  and  should  be 
abated.  Larson  v.  Furlong,  63  Wis.  323 ;  People  v.  Vander- 
hilt,  26  N.  Y.  287;  People  v.  New  York  &  S.  L  F.  Co.  68 
X.  Y.  71 ;  People  v.  New  York  &  8.  L  F.  Co.  7  Hun,  105, 
109;  Rex  v.  Ward,  4  A<Jol.  &  El.  384;  III.  Cent.  R.  Co.  v. 
Chicago,  173  111.  471;  III.  Cent.  R.  Co.  v.  Chicago,  176  TJ.  S. 
GiQ ;  Matter  of  Staten  Island  R.  T.  Co.  103  K  Y.  251 ;  Kerr 
V.  West  Shore  R.  Co.  127  N.  Y.  269;  StaU  v.  Carpenter,  68 
Wis.  165;  Att'y  Gen.  v.  D.  &  B.  B.  R.  Co.  27  K  J.  Eq.  1. 
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The  action  of  the  court  does  not  depend  upon  the  discre- 
tionary authority  of  the  attorney  general  or  any  other  offi- 
cer. State  ex  rel.  Lamb  v.  Cunningham,  83  Wis.  90;  Ex  parte 
Parker,  131  U.  S.  221;  Central  T.  Co.  v.  St.  Z.,  A.  <&  T.  E. 
Co.  40  Fed.  Rep.  426;  BeDeU  v.  People,  177  111.  468;  Gould, 
Waters,  §  168;  Joties  v.  Pettibone,  2  Wis.  308;  Railroad  Co. 
V.  Schurmevr,  7  Wall.  272,  286 ;  lU.  Cent.  JR.  Co.  v.  lUinois, 
146  U.  S.  387;  Barney  v.  Keokuk,  94  U.  S.  324,  333;  Wis. 
River  L  Co.  v.  Lyons,  30  Wis.  61,  64;  Wright  v.  Day,  33 
Wis.  260;  Norcross  v.  Griffiths,  65  Wis.  599;  Willow  River 
Club  V.  Wade,  100  Wis.  86 ;  Kenyan  v.  Knipe,  46  Fed.  Rep. 
309. 

•    

Rvfus  B.  Smith,  for  the  respondents,  contended,  inter 
alia,  that  the  railway  company  being  the  riparian  proprie- 
tor before  the  filling,  it  continued  to  be  such  proprietor 
after  the  filling,  and  the  filling  simply  made  a  new  shore 
line  for  its  land.  Cleveland  v.  C,  C,  C.  ds  St.  L.  R.  Co.  93 
Fed.  Rep.  113-137;  Hanford  v.  St.  P.  dk  D.  R.  Co.  43  Minn. 
104.  The  respondents  have  done  what  they  have  by  the 
express  license  of  the  riparian  proprietor,  and  have  done 
nothing  but  what  a  riparian  proprietor  may  do  or  may  au- 
thorize another  to  do.  Delaplaine  v.  C.  <&  N.  TT.  R.  Co.  42 
Wis.  214;  Diedrich  v.  N.W.  U.  R.  Co.  42  Wis.  §48;  Ddor 
ware  dk  H.  C.  Co.  v.  Lawrence,  2  Hun,  163. 

WiNSLow,  J.  Lake  Monona  is  a  meandered  lake,  naviga- 
ble in  fact.  The  title  to  its  bed  is  in  the  state  in  trust  for 
legitimate  public  uses,  such  as  fishing,  navigation,  and  the 
like;  and  the  state  cannot  convey  it  away  for  private  uses, 
nor  can  it  abdicate  the  trust.  McLennan  v.  Prentice,  85 
Wis.  427;  Priewe  v.  Wis.  State  L.  cfe  /.  Co.  93  Wis.  534; 
Mendota  Clvh  v.  Anderson,  101  Wis.  479 ;  Pewaukee  v.  Savoy, 
103  Wis.  271;  Stats.  1898,  sec.  1607a.  A  structure  built 
upon  the  bed  of  the  lake,  not  in  aid  of  navigation  (e.  g.  a 
building  in  which  to  store  and  repair  boats),  is  a  purpres- 
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tare, —  an  invasioa  both  of  the  state's  title  and  the  rights  of 
the  public.  A  pier  may  lawfully  be  built  by  a  riparian 
owner  in  aid  of  navigation,  through  shoal  water  to  naviga- 
ble water,  if  not  prohibited  by  state  law;  but,  if  built  by 
one  not  a  riparian  owner,  it  is  an  unauthorized  structure,  and 
an  invasion  of  the  rights  of  the  state  and  the  public,  because 
the  ri^ht  to  erect  such  a  pier  is  simply  an  incident  of  riparian 
ownership.  Larson  v,  Furlorig^  63  Wis.  323;  Cohn  v.  Wau- 
sau  B.  Co.  47  Wis.  314.  Applying  these  legal  principles  to 
the  facts  as  found  by  the  trial  court  (which  are  amply  sup- 
ported by  the  evidence),  it  is  entirely  clear  that  the  boat 
house  was  and  is  a  purpresture,  because  it  is  not  an  aid  to 
navigation,  and  that  the  pier  is  a  purpresture,  because  those 
who  built  and  maintain  it  are  not  riparian  owners;  and 
these  were  the  conclusions  reached  by  the  trial  court. 

The  trial  court  further  held,  however,  that  the  relator  was 
not  a  riparian  owner ;  that  the  structures  were  not  shown  to 
be  actually  obstructions  to  navigation,  or  nuisances  in  fact, 
but,  rather,  conveniences  to  the  public;  and  that  the  attor- 
ney general  having  taken  no  active  part  in  the  litigation, 
and  declining  to  come  into  court  and  ask  judgment  of  abate- 
ment on  l^ehalf  of  the  state,  the  court,  sitting  as  a  court  of 
equity,  would  not  abate  the  structures. 

With  the  first  proposition,  namely,  that  the  relator  is  not 
a  riparian  owner,  we  entirely  agree.  The  deed  made  by 
Dean  to  the  railway  company  in  1868  was  a  deed  conveying 
in  fee  simple  the  southeast  end  of  the  lot,  and  covered  the 
shore  line;  the  railway  company  had  power  by  its  articles 
of  association,  "  to  acquire,  use,  and  sell,  bargain,  lease,  and 
convey,  all  kinds  of  property,  real  and  personal,  necessary 
or  convenient  to  operate,  use,  or  maintain  its  railroad."  But 
the  appellant's  contention  is  that  the  railway  company  could 
only  acquire  an  easement  or  limited  fee  in  lands  to  be  used 
for  right-of-way  purposes,  and  that  hence,  notwithst^mding 
the  language  of  the  deed,  it  must  be  construed  as  simply 
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conveying  such  easement,  and  that  the  relator,  having,  by 
subsequent  deed  acquired  the  southeast  end  of  the  lot,  owns 
the  shore  and  all  riparian  rights,  subject  only  to  the  ease- 
ment of  the  railway  company.  iVW  York  Central  <b  H,  R, 
E.  Co.  V.  Aldridge,  135  K  Y.  83;  S.  C.  17  L.  R  A.  516.  It 
v^ras  held  by  this  court  nearly  twenty  years  ago,  in  the  case 
of  Mesaer  v,  Oestreich^  52  Wis.  684,  that,  when  a  railway 
company  received  a  warranty  deed  of  a  strip  of  land  for  its 
track,  the  company  did  not  take  a  mere  easement,  but  a 
title  in  fee,  subject  at  most  to  forfeiture  for  nonuser  or  mis- 
user. If  it  be  granted  that  the  railway  company  had  no 
pow-er  to  acquire  a  fee  in  its  right  of  way,  but  only  an  ease- 
ment therein,  still  the  making  and  delivering  to  it  of  a  deed 
of  the  fee  would  transfer  the ^ti tie.  The  transaction  would 
be  vltra  viresj  but,  upon  principles  now  well  established,  it 
would  be  valid  until  assailed  in  a  direct  proceeding  brought 
for  that  purpose  by  the  government.  Private  persons  could 
not  attack  it  in  collateral  actions.  John  V.  JFarweU  Co,  v. 
Wolf,  96  Wis.  10.  The  relator  is  not,  therefore,  a  riparian 
owner,  and  suffers  no  private  injury. 

Thus  far  we  agree,  in  substance,  with  the  conclusions 
reached  below.  The  trial  judge,  however,  concluded  that 
navigation  was  in  no  way  injured  by  the  structures,  and  so, 
although  they  were  purprestures,  they  were  not  public  nui- 
sances; that,  the. attorney  general  not  appearing  in  court 
and  asking  abatement  thereof  on  behalf  of  the  state,  a  court 
of  equity  would  not  abate  them.  With  this  conclusion  we 
cannot  agree.  It  is  true  that  a  purpresture  on  the  public 
land  is  not  necessarily  a  public  nuisance.  Gould,  Waters 
(2d  ed.),  §  21.  A  purpresture  is  a  permanent  invasion  of 
the  public  land.  A  nuisance  is  an  injury  to  the  public  rights 
of  navigation,  fishing,  and  the  like.  It  is  true  that  it  has 
been  held  in  California  that  a  court  of  equity  in  this  coun- 
try has  not  the  power  to  decree  the  abatement  of  a  mere 
purpresture  which  is  not  a  public  nuisance.    People  ex  rel. 
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Tescheinacher  v.  Davidson,  30  Cal.  379.  A  different  conclu- 
sion was,  however,  reached  in  People  v.  VanderhUt,  26  N.  Y. 
287,  whfere  it  was  distinctly  held  that  a  mere  purpresture  is 
liable  to  abatement  in  an  action  in  equity  at  the  suit  of  the 
attorney  general,  irrespective  of  the  question  whether  it  is 
actually  a  nuisance,  and  that  the  offer  to  prove  that  a  pur- 
presture, such  as  a  pier  in  navigable  waters,  was  not  in  fact 
injurious  to  navigation,  was  properly  overruled.  Similar 
conclusions  were  reached  in  Eevell  v.  People,  177  111.  468, 
and  U.  S.  v.  Brighton  R.  Co.  25  Fed.  Rep.  465.  The  authori- 
ties cited  in  those  cases  entirely  justify  the  decisions,  and 
we  have  no  hesitation  in  adopting  the  latter  rule. 

The  complaint  before  us  was  framed  in  the  double  aspect 
of  a  complaint  to  enforce  the  rights  of  the  state  and  the 
private  rights  of  an  alleged  riparian  owner  as  well,  but  the 
proof  showed  that  there  were  no  riparian  rights  in  the  re- 
lator. The  case  of  the  state,  however,  remained  fully  proven 
and  unaffected  by  the  failure  of  the  private  claim.  Thus  it 
stood  when  judgment  was  rendered:  A  complaint  charging 
a  purpresture  on  the  lands  of  the  state,  and  demanding  its 
removal,  filed  by  the  proper  officer.  The  proof  showing  all 
the  facts  essential  to  a  judgment  as  prayed  in  the  complaint. 
The  attorney  general  had  not  withdrawn,  nor  attempted  to 
withdraw,  the  complaint,  or  discontinue  the  action.  We 
cannot  but  think  that,  under  the  circumstances,  it  was  the 
duty  of  the  court  to  render  judgment  of  abatement.  What 
might  have  been  the  duty  of  the  court  had  the  attorney  gen- 
oral  applied  for  leave  to  discontinue  as  to  the  public  right, 
we  need  not  consider,  for  there  was  no  such  application. 
Judgment  of  abatement  of  the  illegal  structures,  as  inva- 
sions of  the  public  domain,  should  have  been  rendered. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  plaintiff  as  prayed 
in  the  complaint. 
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Tbapp,  Respondent,  vs.  Thb  New  Biedsall  Company,  Ap-     —  ^i 

pellant.  .^^g       nssj 

February  £7— March  19, 190 t 

(1)  Special  verdict:  Undisputed  facts.  (8,  4)  Res  ad  judicata:  Several 
grounds  of  decision,  (2,  5,  6)  Sales:  Breach  of  warranty:  Notice: 
Waiver:  Evidence, 

"L  Where  an  essential  fact  is  established  hj  the  undisputed  evidence,  a 
failure  to  include  a  finding  in  respect  thereto  in  the  special  verdict 
is  not  prejudicial  error. 

2.  A  contract  of  sale  of  a  traction  engine  provided  that  the  vendee 
should  give  written  notice  of  any  failure  of  the  machine  to  satisfy 
the  warranty,  to  the  vendor  and  also  to  the  agent  from  whom  it 
was  received;  that  notice  to  either  alone  should  not  be  sufficient; 
and  that  no  agent  should  have  power  to  waive  any  of  the  condi- 
tions of  the  contract.  In  an  action  by  the  vendee  for  breach  of 
warranty,  a  failure  to  show  that  such  notice  was  given  to  the 
agent  from  whom  the  machine  was  received  is  held  fatal  to  a  re- 
covery, although  the  notice  was  given  to  an  agent  higher  in  au- 
thority and  to  the  vendor. 

8.  Where  the  notice  given  in  such  a  case  was,  on  a  former  appeal,  held 
insufficient  as  a  matter  of  law,  that  decision  was  binding  upon  a 
second  trial,  the  evidence  being  the  same. 

4.  Every  point  in  or  assumed  to  be  in  a  case,  and  considered  and  decided 

as  a  basis  for  the  final  conclusion  reached,  is  as  much  res  adjudi- 
cata  as  if  it  were  the  sole  point  in  controversy  and  the  only  one 
upon  which  judgment  could  rest 

5.  If  the  vendor  of  a  machine  acts  in  respect  to  remedying  defects 

therein  without  the  notice  which  the  contract  of  sale  calls  for,  such 
conduct  waives  the  giving  of  any  notice  other  than  that  iix>on 
which  it  is  based;  but  the  mere  fact  that  an  agent  of  the  vendor 
visited  the  machine  and  attempted  to  make  it  work  properly,  after 
an  insufficient  notice  had  been  given,  without  proof  that  he  was 
sent  by  the  vendor  or  that  the  vendor  had  knowledge  of  his  con- 
duct, does  not  show  a  waiver  of  the  required  notice,  especially 
where  the  contract  provides  that  no  agent  shall  have  power  to 
waive  any  of  its  provisiona 

6.  In  an  action  for  breach  of  warranty  that  a  traction  engine  sold  to 

plaintiff  was  "  capable  of  doing  as  much  and  as  well  as  other  ma- 
chines of  like  size  and  proportions,"  the  admission  of  evidence  and 


544  SUPREME  COURT  OF  WISCONSIN-.         [109 

Trapp  vs.  The  New  Birdsall  Co. 

submission  of  the  case  to  the  jury  on  the  theory  that  the  warranty 
covered  a  fault  in  the  size  of  the  boiler,  in  that  it  was  not  large 
enough  to  enable  the  machine  to  develop  as  much  power  as  other 
'   machines  of  the  same  nominal  horse  power,  was  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  R.  G.  Siebkokee,  Circuit  Judge.    Heveraed. 

Action  for  damages  for  breach  of  warranty  of  a  traction 

engine  manufactured  and  sold  by  defendant  to  plaintiff. 

The  contract  between  the  parties  contained  this  provision : 

"  The  purchaser  agrees  to  carefully  follow  any  directions 
given  him  by  the  im^  BirdsaU  Co,^  in,  starting  and  operat- 
ing the  machinery,  and  after  giving  it  a  fair  trial  of  one 
week,  and  it  should  not  work  well,  to  ffive  written  notice  to 
the  New  Birdsall  Co,^  at  Auburn,  New  York,  stating  wherein 
it  fails,  and  also  to  give  like  notice  to  the  agent  from  whom 
it  was  received.  It  is  agreed  that  notice  shall  be  given  both 
to  the  company  and  the  a^ent,  and  notice  to  either  alone 
should  not  be  sufficient.  Keasonable  time  is  to  be  allowed 
to  get  to  it  and  to  remedy  the  defects  if  any  exist,  the  pur- 
chaser hereby  agreeing  to  render  necessary  and  friendly  as- 
sistance. If  it  cannot  be  made  to  perform  as  guaranteed,  it 
shall  be  returned  to  the  place  where  received,  and  a  new 
machine  given  in  its  place  or  the  notes  and  money  refunded. 
.  .  .  It  is  expressly  understood  that  no  agent  has  any 
power  whatever  to  bind  the  BirdsaU  Company  by  any 
agreement  preliminary  to,  collateral  with,  or  additional  to 
the  contract  herein  set  out,  or  to  waive  any  of  the  conditions 
of  this  agreement." 

The  warranty  contained  in  the  contract  to  which  the  fore- 
going related,  was  as  follows:  "  The  machines  are  well  built, 
of  good  materials,  and,  with  proper  management,  are  capable 
of  doing  as  much  and  as  well  as  other  machines  of  like  size 
and  proportions.''  "No  agent  has  any  authority  to  change 
this  warranty."  The  breach  relied  on  was  that  the  engine 
was  not  capable,  with  proper  management,  of  doing  as  much 
and  as  well  as  others  of  like  size  and  proportions.  The  com- 
plaint contained  appropriate  allegations  to  show  perform- 
ance of  the  conditions  precedent,  contained  in  the  contract, 
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to  the  right  to  sue  and  recover  on  the  warranty.  The  an- 
swer raised  the  issue  of  whether  the  engine  was  capable  of 
doing  the  work  guaranteed  and  whether  notice  of  any  de- 
ficiency in  that  regard  was  given  to  defendant  and  its  agent 
as  the  contract  required. 

It  was  insisted  on  the  trial  that  the  sole  test  of  whether 
the  machine  came  up  to  the  warranty  was  whether  it  was 
equal  in  working  eflBciency  to  other  machines  of  similar 
size  and  proportions,  and  that  the  mere  question  of  whether 
it  was  sufficient  to  do  the  work  plaintiff  subjected  it  to  or 
that  which  he  had  in  view  in  buying  it,  or  whether  it  would 
develop  any  particular  number  of  horse  power,  was  imma- 
terial. The  trial  was  conducted  on  that  theory  at  times, 
and  at  others  evidence  was  allowed,  over  objection  by  de- 
fendant's counsel,  as  to  the  working  power  of  engines  un- 
like the  one  in  question  in  size  and  proportions;  and  other 
evidence  was  allow^ed  on  the  theory  that  the  test,  under  the 
warranty,  related  to  power,  regardless  of  the  restrictive 
words  of  the  warranty,  "similar  size  and  proportions,"  and 
remarks  were  made  by  the  court  along  those  lines. 

The  evidence  on  the  subject  of  notice  was  in  substance  as 
follows:  Plaintiff  testified  that  he  notified  the  agent  at 
Fond  du  Lac  and  the  defendant  that  the  machine  would  not 
"do  the  work";  that  a  Mr.  Sample  wrote  two  letters  for 
him,  one  of  which  was  addressed  to  Mr.  Dallman,  the  agent 
at  Fond  du  Lac,  and  one  to  the  company  at  Auburn,  New 
York ;  that  the  substance  of  them  was  that  the  engine  would 
"  not  do  the  work,"  and  that  he  would  not  pay  for  it  and 
would  not  accept  it.  Mr.  Sample  corroborated  Mr,  Trapp 
as  to  writing  two  notices  and  addressing  them,  but  could 
not  say  as  to  the  contents.  The  evidence  of  plaintiff  given 
on  a  former  trial  was  produced  and  was  as  follows:  *I  sup- 
posed two  notices  were  written,  one  to  Mr.  Dallman  at 
Fond  du  Lac  and  one  to  the  Birdcall  Company.  The  sub- 
stance was  I  could  not  keep  up  steam.  I  do  not  know  about 
Vol.  109—35 
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stating  engine  would  not  work  as  guaranteed.  I  know  one 
notice  was  addressed  to  Ballman.  I  am  not  sure  about  the 
other.  I  cannot  tell  for  certain  whether  there  was  one  notice 
or  two.    I  am  not  quite  sure  about  that.' 

The  evidence  on  the  other  question  litigated  was  in  sub- 
*        stance  as  follows : 

Testimony  of  plaintiff:  *  I  bought  the  engine  of  Mr.  John 
Prien,  defendant's  agent  at  Columbus,  Wisconsin.  I  started 
it  August  7, 1895.  It  did  not  work  satisfactorily.  In  a  few 
days  I  notified  Mr.  Prien.  Abel  was  sent  to  examine  it, — 
sent  by  Mr.  Dallman,  the  agent  at  Fond  du  Lac,  I  suppose. 
I  followed  his  directions  in  operating  the  machine,  but  it 
did  not  work  any  better.  It  worked  hard  every  way.  After 
sending  the  notice,  Mr.  Glassnap,  an  engineer  from  Fond 
du  Lac,  came  and  did  some  work  on  the  engine,  but  did  not 
materially  improve  it.  He  came  a  second  time,  according 
to  a  promise  made  by  the  Fond  du  Lac  agent,  but  did  not 
improve  the  machine.  I  delivered  it  back  at  Columbus,  to 
the  agent  of  whom  I  purchased  it,  and  demanded  back  my 
notes.  I  operated  an  engine  of  the  same  make,  rated  at 
twelve  horse  power,  three  less  than  the  one  in  question, 
having  a  boiler,  however,  of  the  same  size,  but  a  smaller  fire 
box.  It  did  the  better  work.  The  new  machine  did  not 
run  right,  but  I  could  not  discover  the  cause.' 

Evidence  of  John  Prien :  ^  I  sold  the  engine  to  plaintiff  as 
agent  for  defendant  at  Columbus,  Wisconsin.  Trapp  came 
to  me  with  complaints  soon  after  he  started  it.  I  do  not 
remember  of  seeing  any  written  notice  from  him.  I  sent  an 
agent  to  fix  the  engine.' 

Evidence  of  Henry  Trapp:  *The  engine  did  not  seem  to 
have  strength  enough.  It  worked  when  we  had  steam 
enough.  If  we  had  lots  of  steam  it  would  work  all  right. 
Otherwise  the  motion  would  run  down.  The  governor  did 
not  regulate  it  right.    I  have  worked  considerable  around 


engines.' 
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Evidence  of  Thomas  McBurnie:  *  I  worked  around  the  en- 
gine. They  could  not  keep  up  steam.  I  did  not  notice  any- 
thing about  it  different  from  other  machines.  I  thought  it 
ran  hard,  that's  all.' 

Testimony  of  Horatio  Smith:  *I  went  to  Mr.  Trapp^s 
place  to  examine  the  engine.  It  was  then  carrying  eighty 
pounds  of  steam.  It  was  working  hard,  as  if  it  had  more 
load  than  it  really  could  pull.  They  could  not  get  the  steam 
sibove  eighty.  I  am  familiar  with  the  power  required  to 
operate  a  machine  as  they  were  operating  at  that  time.  It 
would  take  about  ten  horse  power.  (  Under  objection:  I  do 
not  think  the  machine  could  do  as  much  or  as  well  as  an- 
other engine  of  like  size  and  proportions.)  I  refer  to  the 
Buffalo  Pitts.  I  don't  know  the  relative  proportions  of  the 
two  engines.  (  Under  objection:  I  have  seen  a  good  many 
engines  working.  I  made  up  my  mind  that  2>agp'^^  engine 
was  not  working  right — working  too  hard.  I  have  seen 
other  engines  run  the  same  rigs  and  do  it  a  good  deal  easier.) 
I  don't  think  the  engine  was  properly  adjusted.  It  seemed 
to  work  too  hard;  The  governor  was  not  right.  It  is  the 
^uty  of  the  engineer  to  take  care  of  that.  The  trouble  with 
the  governor  on  the  occasion  in  question  was  perhaps  partly 
the  fault  of  the  machine  and  partly  the  fault  of  the  engineer.' 

Testimony  of  John  Ash  worth:  'I  have  had  fifteen  years' 
experience  in- operating  threshing-machine  engines,  and  saw 
the  engine  in  question  in  operation  and  looked  it  over.  It 
seemed  to  run  awful  hard.  Something  was  not  right  or 
adjusted  right.  The  governor  did  not  appear  to  be  work- 
ing right.  I  held  it  to  assist  the  working,  but  it  did  not 
make  any  difference.  When  I  saw  the  machine  working  it 
was  when  Trapp  started  it  up.  They^  were  not  threshing, 
just  trying  the  machinery.  As  a  general  thing  in  a  new 
machine  the  governor  does  not  have  to  be  limbered  up  much. 
If  the  trouble  was  in  the  band  wheel  or  the  binding  of  the 
3haft  in  the  boxes  the  engineer  could  have  fixed  it.' 
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Evidence  of  John  Findlay :  *  I  have  handled  steam  thresh- 
ing machines  for  seventeen  years.  I  have  run  Trapp*8  rig 
with  a  Nichols  &  Shephard  engine,  and  with  a  Rumley  en- 
gine rated  at  fifteen  horse  power,  and  I  think  Trapp^s  was. 
My  own  was  the  largest.' 

Evidence  of  G.  A.  Batz:  *IIave  had  seventeen  years'  ex- 
perience operating  steam  threshing  machines.  Am  ac- 
quainted with  the  Birdsall  engine  in  dispute,  and  have  seen 
it  in  operation  hulling  clover  with  a  clover  huUer.  It  re- 
quired a  hundred  pounds  of  steam  to  operate  the  huller.  It 
took  two  men  to  turn  the  fly  wheel  in  putting  on  the  belt, 
It  bound  somewhere.  The  hand  of  one  man  ought  to  have 
been  sufficient.  I  have  used  twelve  different  engines  and 
been  with  nine  of  them  myself.  Among  them  was  the 
Stevens  engine  and  the  Pitts.  They  were  about  the  same 
size  as  the  one  in  question.  There  was  also  the  Gaar-Scott, 
which  was  about  the  same  size.  I  never  measured  them.  I 
am  only  guessing.  I  think  the  Gaar-Scott  was  a  little  larger 
in  the  boiler.  It  was  about  the  same  size  and  proportions  as^ 
Trapp^s  engine.  Might  have  been  a  little  larger  but  not 
much.  It  was  able  to  develop  about  eight  horse  power, 
while  Trapped  engine  would  develop  but  about  seven,  in  my 
judgment,  because  they  could  not  keep  up  steam.  I  know 
William  Burlin's  ten  horse  power  Pitts  engine  and  have 
seen  it  in  operation.  ( Under  ohjection:  The  engine  in  ques- 
tion would  not  develop  as  much  power  in  operating  a  thresh- 
ing machine  as  the  Pitts  engine  owned  by  Buriin.)  I  have 
a,  Port  Huron  engine,  now,  rated  at  sixteen  horse  power.  Be- 
fore, I  had  a  Pitts  engine.  It  was  larger  than  the  Birdsall. 
What  I  said  about  the  horse  power  of  the  engines  is  a  guess. 
I  don't  think  the  ten  horse  power  Pitts  engine  was  much 
different  in  size  from  Trapp*%  engine,  but  I  never  made  any 
measurements.' 

Testimony  of  William  Buriin:  '  I  own  a  Buffalo  Pitts  en- 
gine rated  at  ten  horse  power.  Have  had  it  eleven  falls; 
Mr.  Bradshaw  has  measured  my  engine.    I  was  present.' 
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Testimony  of  James  Bradshaw:  "  I  am  a  mechanical  engi- 
neer. Have  had  many  years  of  experience.  I  have  meas- 
ured the  engine  in  question,  the  so-called  ^  fifteen  horse  power 
Birdsall  engine.'  The  engine  will  develop  a  trifle  over  twelve 
horse  power.  I  have  measured  the  Buffalo  Pitts  engine  that 
has  been  spoken  of.  The  two  engines  are  the  nearest  in 
size  of  any  I  have  compared  the  Birdsall  with.  The  Birdsall 
will  develop  about  one  and  nine-tenths  horse  power  more 
than  the  Pitts.  The  latter  is  rated  at  ten  horse  power.  The 
Birdsall  engine  has  less  square  feet  of  heating  surface  and 
grate  surface  per  rated  horse  power  than  any  engine  I  have 
measured.  ( Under  objection:  In  operating  the  Birdsall  en- 
gine with  another  of  like  size  and  proportions,  in  my  judg- 
ment as  a  mechanical  engineer,  it  will  not  do  as  good  work 
and  as  well  as  a  machine  of  a  different  make.)  The  Bird- 
sail  engine  has  the  smallest  steam  space  of  any  engine  I 
have  measured.  It  prevents  the  engine  from  maintaining 
its  steam.'  By  the  Court:  "  And  if  it  did  generate  the  steam, 
would  it  have  greater  or  less  power  ?  "  A.  ^  It  would  have 
greater.  That  is  the  fault  of  the  construction.  The  result  is 
it  is  impossible  to  get  steam  in  the  boiler.  You  haven't  suf- 
ficient steam  space.  The  engine  is  all  right  but  there  isn't 
sufficient  generating  capacity  for  steam.  The  fault  I  find  with 
the  engine  is  in  the  steam  surface  and  the  grate  surface, — 
lack  of  generating  power  in  the  boiler,  lack  of  heating  sur- 
face. There  is  not  a  fifteen  horse  power  engine  in  the 
United  States  that  has  a  boiler  of  that  size,  that  I  know  of. 
I  know  engines  rated  at  ten  horse  power  that  have  larger 
boilers.  The  engine  was  a  prettly  fairly-constructed  engine. 
I  did  not  see  anything  the  matter  with  the  construction. 
The  only  reason  I  can  assign  for  the  band  wheel  being  tight 
is  that  the  engine  is  either  out  of  line,  the  shaft  is  out  of 
line,  or  screwed  up  too  tight,  or  the  piston  ring  is  too  tight. 
There  is  no  dotibt  about  the  engine  being  large  enough 
to  develop  fifteen  horse  power  if  the  boiler  were  large  enough. 
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Not  a  bit.  If  we  had  another  engine  built  with  a  boiler  of 
the  same  size  as  the  Birdsall  it  would  not  develop  any  more 
power.  No  other  engine  built  like  this  engine  would  develop 
any  more  power.  The  Buffalo  Pitts  engine  has  12.6  feet  of 
surface  per  rated  horse  power,  while  this  engine  has  9.9.' 
Q.  ^'  So  that  the  two  engines  are  not  alike,  of  like  size  and 
proportions?"  A.  No.  The  Court:  "He  says  that  they 
are.  He  says  that  the  difference  lies  in  this:  not  in  like  size 
and  proportions,  but  in  the  ratio  of  the  capacity  to  generate 
steam  per  horse  power.  Is  that  the  difference  ?  "  The  wit- 
ness: '  Any  other  boiler  with  the  same  amount  of  heating 
surface  would  develop  the  same  power  as  the  Birdsall. 
Your  engine  falls  off  in  heating  surface.'*  Q.  "Then  the 
engines  are  not  alike  ? "  The  Court:  "  Well,  I  must  sug- 
gest that  you  must  not  confuse  the  jury  by  assuming  that 
the  simple  fact  of  construction  is  the  basis  of  this  law-suit. 
It  is  the  question  of  horse  power,  and  that  is  the  warranty. 
We  must  stay  by  the  warranty."  {This  remark  of  the  court 
was  objected  to,)  The  Court:  *  What  we  want  to  know,  Mr. 
Bradshaw,  is,  Does  the  engine  in  question  have  the  same 
boiler  capacity  that  others  of  like  horse  power  have  ?  A,  No, 
sir,  nor  of  smaller  horse  power.  Any  other  engine  with 
the  same  boiler  would  not  develop  any  more  power.  An 
engine  would  develop  more  power  with  a  balance  valve, 
probably  twenty  per  cent,  more.' 

Testimony  of  J.  H.  Algard:  *I  have  been  in  the  business 
of  operating  engines,  building  and  handlingthem,  for  twenty 
years.  Am  the  owner  of  a  Stevens  traction  engine.  ( Under 
objection:  9.9  feet  of  heating  surface  per  horse  power  is 
not  sufficient.)  The  Stevens  engine  has  thirteen  and  a  frac- 
tion feet  of  heating  surface  per  horse  power.  {Under  ob- 
jection: My  engine  is  capable  of  developing  and  maintain- 
ing more  horse  power  than  the  Birdsall  engine.)* 

Evidence  was  given  on  the  part  of  defendant  to  the  effect 
that  no  notice  of  a  breach  of  warranty  was  received  from 
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plaintiff  at  Auburn,  New  York.  On  rebuttal  there  was 
evidence  to  the  effect  that  from  fifteen  to  sixteen. horse 
power  was  required  to  run  Mr.  Trapp^s  threshing-machine 
rig. 

At  the  close  of  the  evidence  defendant's  counsel  moved 
for  the  direction  of  a  verdict,  which  was  denied.  The  cause 
was  submitted  to  the  jury  for  a  special  verdict,  which  re- 
sulted in  the  following  findings  on  the  questions  for  consid- 
eration on  the  appeal :  TVith  proper  management  the  engine 
in  question  was  not  capable  of  doing  as  much  work  and  as 
well  as  other  engines  of  like  size  and  proportions.  Fifteen 
horse  power  was  required  to  run  and  operate  plaintiff's 
threshing  machine  outfit.  Plaintiff  gave  written  notice  to 
defendant  at  Auburn,  New  York,  stating  wherein  the  en- 
gine failed  to  do  well. 

Defendant  moved  to  set  aside  the  verdict  and  for  a  new 
trial,  which  motion  was  denied.  Judgment  was  rendered 
in  plaintiffs  favor  upon  the  verdict,  from  which  this  appeal 
was  taken. 

Maurioe  McKenna^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  J.  J,  Sutton  and 
Paul  D.  Durante  and  oral  argument  by  Mr.  Durant, 

Marshall,  J.  Bespondent's  right  to  recover  depended 
primarily  on  a  solution  in  his  favor  of  one  or  both  of  these 
questions:  (1)  Was  the  machine  well  built  and  of  good  ma- 
terial ?  (2)  Was  the  machine  capable,  with  proper  manage- 
ment, of  doing  as  much  and  as  well  as  other  machines  of 
like  size  and  proportions  ?  Either  or  both  of  such  questions 
being  established  for  respondent,  his  right  to  recover  turned 
on  the  solution  in  his  favor  of  these  further  questions: 
(3)  Was  written  notice  given  to  agent  Prien,  from  whom  the 
machine  was  received,  and  to  appellant  at  Auburn,  New 
York,  stating  in  what  respect  the  machine  failed  to  satisfy 
the  guaranty  ?    (4)  Did  appellant,  after  having  reasonable 


552  SUPREME  COURT  OF  "WISCONSIN.         [109 

Trapp  vs.  The  New  Birdsall  Co. 

time  therefor  and  the  friendly  aid  secured  by  the  contract, 
fail  to  make  the  machine  satisfy  the  guaranty?  (5)  Was 
the  machine  returned  to  the  place  where  it  was  received 
from  appellant  ? 

Appellant's  first  assignment  of  error  is  that  the  verdict 
does  not  cover  all  the  questions  mentioned.  Complaint  is 
made  that  there  is  no  finding  that  the  -machine  was  re- 
turned to  the  place  where  it  was  received.  It  is  deemed 
sufficient  to  say  on  this  point  that  there  was  ample  undis- 
puted evidence  to  sustain  it.  Appellant's  counsel  admitted 
that  the  machine  was  received  by  respondent  at  his  farm  in 
the  town  of  Hampden,  Columbia  county,  Wisconsin,  and 
proof  was  made  that  it  was  returned  to  such  place  after  re- 
spondent claims  that  notice  of  the  breach  of  warranty  was 
given  and  the  other  circumstances  occurred  entitling  him 
to  rescind  the  contract  of  sale,  and  that  appellant^s  agent, 
after  such  return,  was  notified  thereof  and  that  it  was  sub- 
ject to  appellant's  control.  So  the  failure  to  make  a  find- 
ing on  that  point  is  immaterial.  It  has  often  been  said  that 
where  an  essential  fact  is  shown  by  the  evidence  to  exist 
beyond  reasonable  controversy,  a  failure  to  include  a  find- 
ing in  respect  thereto  in  the  special  verdict,  where  one  is 
taken,  is  not  prejudicial  error,  if  error  at  all.  BeU  v,  Shafer^ 
58  Wis.  223;  Baxt^  v.  C.&N.  W.  R.  Co.  104  Wis.  307,  313. 

There  is,  however,  an  insuperable  defect  in  the  verdict, 
and  in  the  evidence.  The  contract  required,  as  a  condition 
of  a  rescission  of  the  sale,  that  written  notice  of  an  v  failure 
of  the  machine  to  satisfy  the  warranty  should  be  given  to 
the  agent  from  whoTn  it  was  received  and  to  appellant  at 
Auburn,  New  York,  specifying  wherein  such  failure  con- 
sisted; that  notice  to  one  should  not  be  deemed  sufficient  to 
satisfy  such  requirement,  and  that  no  agent  should  have  the 
right  to  change  the  warranty,  or  bind  appellant,  by  any 
stipulation  not  contained  in  the  contract  as  signed,  or  to 
waive  any  of  its  conditions.     There  was  no  finding  by  the 
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jttry  that  a  notice  in  writing  was  given  to  the  agent  from 
whom  the  machine  was  received,  nor  was  there  evidence  to 
that  effect.  There  was  an  attempt  to  satisfy  the  require- 
ment of  the  contract  on  that  point  by  proof  that  a  written 
notice  was  given  to  agent  Dallman  at  Fond  du  Lac,  Wiscon- 
sin. If  that  was  sufficient,  a  finding. of  the  jury  was  not 
necessary,  as  it  was  not  seriously  disputed  but  that  such  a 
notice  was  given.  The  difficulty  is  that  the  machine  was 
not  received  from  Dallman,  but  from  agent  Prien  at  Colum- 
bus. It  seems  that  Dallman  was  somewhat  higher  in  author- 
ity or  of  greater  experience  than  Prien,  or  that  there  was 
some  other  cause  that  led  respondent  to  deal  with  him  as 
much  or  more  than  with  Prien  after  the  machine  was  pur- 
chased. Yet  the  evidence  is  undisputed  that  the  purchase 
was  made  of  Prien,  that  the  machine  was  received  through 
his  agency,  and  that  it  was  to  him  that  written  notice  of 
breach  of  warranty  should  have  been  sent. 

There  is  a  further  defect  in  the  notice.  The  question  in 
'  that  regard  seems  to  have  been  passed  upon  on  the  former 
appeal.  Trapp  v.  New  Birdsall  Co.  99  Wis.  458.  The  con- 
tract required,  as  before  indicated,  that  the  notice  should 
specify  wherein  the  machine  failed  to  satisfy  the  warranty. 
The  evidence  before  was  to  the  effect  that  the  notice  in- 
formed appellant  that  the  "  engine  would  not  do  the  work," 
and. that  respondent  would  "not  accept  it  or  pay  for  it." 
On  the  last  trial  the  evidence  was  the  same.  When  the  case 
was  here  before  it  seemed  that  saying  "  the  machine  will 
not  do  the  work,"  coupled  with  the  statement,  "1  will  not 
accept  it  or  pay  for  it,"  clearly  did  not  satisfy  the  provisions 
of  the  contract.  Therefore  we  decided  that  the  notice  was 
insufficient,  saying  that  it  manifestly  did  not  inform  appel- 
lant that  the  machine  would  not  come  up  to  the  warranty, 
but  did  contain  information  that  it  would  not  successfully 
operate  respondent's  threshing-machine  outfit.  It  was  then 
thought,  and  the  decision  was  in  accordance  therewith,  that 


551  SUPREME  COURT  OF  WISCONSIN.         [109 

Trapp  vs.  The  New  Blrdsall  Co. 

when  respondent  said  he  would  not  keep  the  machine  or  pay 
for  it,  thereby  foreclosing  in  advance  any  offer  to  remedy 
the  difficulty  complained  of,  the  natural  conclusion  was  that 
such  difficulty  was  that  the  machine  did  not  have  sufficient 
capacity  to  operate  respondent's  threshing-machine  outfit. 
That  construction  of  the  notice  was  in  harmony  with  all  the 
evidence  in  the  case.  The  language  of  the  notice,  if  ambig- 
uous at  all,  was  not  so  in  its  literal  sense,  in  the  light  of 
the  evidence.  There  was  no  case  of  ambiguity  under  cir- 
cumstances warranting  a  resort  to  extrinsic  evidence  in 
arriving  at  the  truth,  from  which  evidence  conflicting  rea- 
sonable inferences  might  be  drawn,  making  a  jury  quiestion 
under  rules  governing  the  construction  of  the  language  of 
contracts.  Vilas  v.  Bundy^  106  Wis.  168.  The  evidence 
being  the  same  now,  the  former  decision  precludes  a  recon- 
sideration of  the  matter.  The  court  having  once  spoken, 
whether  the  decision  was  right  or  wrong,  what  was  said 
must  stand  as  the  truth  for  the  purposes  of  this  case.  The 
doctrine  is  familiar,  and  is  unbending,  that  when  a  point  is 
once  decided  in  a  case,  and  the  time  has  passed  for  a  review 
thereof,  that  decision  must  ever  thereafter  be  received  be- 
tween the  parties,  on  the  question  involved,  as  the  truth. 
'^Jiulicia  sunt  tanquam  juris  dicta  etpro  veritate  accipiun- 
tur:' 

There  is  no  escape,  as  it  seems,  from  the  foregoing  con- 
clusion. How  the  learned  trial  court  came  to  overlook  the 
fact  that  on  the  former  appeal  the  notice  was  held  insuffi- 
cient as  a  matter  of  law  and  the  rule  that  the  decision  thus 
made  was  binding  on  a  second  trial,  the  evidence  being  the 
same,  is  not  perceived.  Possibly  it  resulted  from  the  fact 
that  because,  in  an  orderly  consideration  of  the  case  here, 
after  holding  that  the  notice  was  insufficient,  the  contrary 
was  assumed,  hypothetically,  as  a  basis  for  consideration  of 
a  further  question,  likewise  held  to  call  for  a  reversal  of  the 
judgment,  it  was  supposed  that  the  judgment  finally  turned 
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solely  on  the  last  point  decided,  and  that  the  decision  on 
that  point  only  was  to  be  considered  res  adjudicata.  It  is 
not  infrequent  that  the  rale  is  advanced  that  nothing  is  res 
adjvdicata  in  a  case  except  the  particular  point  necessary  to 
the  decision.  That  is  an  extreme  view  of  the  doctrine  of 
re%  adjudicata.  It  is  resorted  to  sometimes  by  counsel  to 
avoid  the  force  of  an  adverse  decision,  and  sometimes,  seem- 
^i^gly?  by  courts  as  a  justification  for  changing  their  position 
without  distinctly  overruling  anything  previously  said.  Such 
extreme  doctrine  has  not  found  favor  in  this  court.  Buchner 
V.  a,  M,  i&  N,  W,  R,  Co,  60  Wis.  264;  Brown  v.  C.  <&  iT.  W, 
li.  Co.  102  Wis.  137, 154;  Hart  v.  Mordton,  104  Wis.  349.  A 
study  of  those  cases  will  show  that  every  point  in  or  assumed 
to  be  in  a  case,  and  considered  and  decided  as  a  basis  for  the 
final  conclusion  reached,  is  as  effectually  decided  as  if  it 
were  the  sole  point  in  controversy  and  the  only  one  upon 
which  judgment  could  rest.  If  that  were  not  the  case,  when, 
in  the  orderly  consideration  of  assignments  of  error  on  ap- 
peal, either  of  several  are  held  to  support  the  final  deter- 
mination reached,  it  would  be  easy  thereafter,  in  using  the 
decision  as  authority,  to  so  shift  one's  position  —  claiming 
at  one  time  that  a  particular  point  was  all  that  was  neces- 
sary thereto,  and  that  what  was  said  on  other  points  was 
ohiter^  and  at  other  times  that  one  of  such  other  points  was 
all  that  was  necessary  to  the  decision,  and  that  what  was  said 
on  others  was  entirely  unnecessary  and  should  be  considered 
as  obiter  —  as  to  render  the  decision  useless  for  any  other 
purpose  than  the  particular  relief  granted  in  the  case. 

Respondent's  counsel  say  that,  admitting  that  notice  was 
not  given  of  the  failure  of  the  machine  to  satisfy  the  war- 
ranty, as  required  by  the  contract,  that  was  waived  by  the 
fact  that  the  notice  which  was  given  was  recognized  and 
acted  upon,  an  agent  of  appellant  having  visited  the  machine 
and  endeavored  to  make  it  perform  as  guaranteed.  The 
doctrine  is  familiar  that  under  such  a  contract  as  the  one 
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here,  if  the  seller  acts  in  respect  to  remedying  defects  in  the 
machine,  without  the  notice  which  the  contract  calls  for, 
the  omission  to  insist  upon  such  notice  effectually  changes 
the  contract  so  as  to  make  it  conform  to  the  conduct  of  the 
parties;  that  such  conduct  waives  the  giving  of  any  notice 
other  than  that  upon  which  it  is  based.  Kingman  cfe  Co.  v. 
Watson^  97  Wis.  596;  Sandwich  Mfg.  Co.  v.  Feary^  40  Neb. 
226;  Davis*  Sons  v.  Butrick^  68  Iowa,  94;  WendaU  v.  Os- 
borne <b  Co.  63  Iowa,  99 ;  Mass.  L.  cfe  T.  Co.  v.  Welch^  47 
Minn.  183 ;  Sandwich  Mfg.  Co.  v.  Trindle,  71  Iowa,  600.  The 
difficulty  in  applying  that  doctrine  to  the  evidence  in  this 
case  is  that  there  is  no  evidence  that  appellant  acted  on  the 
defective  notice  if  one  was  sent.  There  is  evidence  that 
one  of  appellant's  agents  visited  the  machine  after  the  notice 
is  claimed  to  have  been  given,  but  there  is  no  evidence  that 
he  was  sent  by  appellant  or  that  appellant  had  knowledge 
of  his  conduct.  The  mere  fact  that  the  agent  so  acted  did 
not  bind  appellant.  The  contract  expressly  provided  that 
no  agent  should  possess  authority  to  add  to  it  in  any  way 
or  to  waive  any  of  its  provisions.  It  follows,  as  contended 
by  appellant's  counsel  in  the  court  below,  as  appears  by  the 
record,  and  here  also,  that  there  was  an  entire  failure  of 
proof  in  respect  to  compliance  with  the  contract  on  the  sub- 
ject of  notice  of  the  alleged  insufficiency  of  the  machine, 
and  that  there  was  no  evidence  to  establish  a  waiver  of  the 
notice.  Hence  the  case  should  have  been  taken  from  the 
jury  as  requested  by  appellant's  counsel.  Nichols  db  S.  Co. 
V.  Chase,  103  Wis.  570. 

If  we  could  have  passed  successfully  the  obstacles  already 
referred  to  in  the  way  of  supporting  the  judgment,  it  would 
nevertheless  have  to  be  reversed  because  of  errors  com- 
mitted on  the  trial,  hereafter  referred  to. 

It  was  plainly  decided  on  the  former  appeal  that  the  war- 
ranty was  not  that  the  machine  would  develop  its  rated  or 
any  particular  amount  of  power,  nor  that  it  would  operate 
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Mr,  Trapp^s  threshing-machine  outfit,  but  that  it  would  do 
as  much  and  as  well  as  other  machines  of  like  size  and  pro- 
portions; not  as  much  as  any  other  machine  in  existence  of 
the  same  size  and  proportions,  as  seems  to  have  been  under- 
stood on  the  second  trial,  but  as  other  machines  —  machines 
generally  —  of  like  size  and  proportions.  At  the  commence- 
ment of  the  trial  the  line  laid  down  by  this  court  for  future 
guidance  in  the  cause  appears  to  have  been  fairly  understood 
by  the  trial  court,  but  the  persistent  efforts  of  respondent's 
counsel  to  place  before  the  jury  the  fact  that  the  machine 
would  not  successfully  operate  Mr.  Trapp*8  threshing-ma- 
chine outfit  though  its  rating  was  equal  to  the  task,  and  that 
other  machines  of  a  lower  rating  would  do  the  work,  seem 
to  have  finally  led  the  court  to  fall  into  the  same  error  as 
before,  to  a  sufficient  degree  at  least  to  confuse  the  jury  and 
render  it  quite  probable  that  the  real  question  at  issue  was 
not  passed  upon  .by  them. 

There  is  no  need  to  prolong  this  opinion  hy  referring  at 
length  and  in  detail  to  the  numerous  questions  that  were 
allowed  over  objections  made  by  appellant's  counsel,  and 
remarks  made  by  the  judge  that  were  also  duly  objected  to, 
showing  want  of  comprehension  of  the  real  question  for  in- 
vestigation, namely.  Was  the  machine  capable  of  doing  as 
well  and  as  much  as  other  machines  of  the  same  size  and 
proportions  ?  The  following  are  a  few  of  the  many  instances 
that  might  be  referred  to. 

Horatio  Smith,  an  expert,  was  allowed  to  testify  gener- 
ally, that  ho  did  not  think  the  engine  in  question  would  do 
as  well  as  another  machine  of  like  size  and  proportions.  On 
his  cross-examination  it  appeared  that  the  other  machines 
that  he  had  in  mind  in  giving  his  testimony  were  dissimilar 
in  size  and  proportions  to  the  one  in  question,  so  far  as  he 
knew;  that  he  had  never  measured  any  of  them  and  that 
his  evidence  was  merely  guesswork ;  that  so  far  as  he  had 
in  mind  any  basis  for  his  testimony,  it  was  the  rated  horse 
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power  of  dififerent  machines.  In  no  other  respect  were  the 
machines  mentioned  and  the  one  in  question  similar  in  size 
and  proportions.  Notwithstanding  that  sitaation,  a  motion 
to  strike  out  the  expert's  testimony  was  denied. 

After  respondent's  chief  expert,  Bradshaw,  had  declared 
over  and  over  again  that  the  engine  in  question  developed 
all  the  power  that  could  be  expected  of  one  with  the  same 
sized  boiler  and  the  same  amount  of  heating  surface,  that  it 
would  develop  as  much  as  any  other  engine  of  the  same 
construction,  and  that  the  difference  between  the  power  of 
the  machine  and  others  was  accounted  for  by  the  fact  that 
the  former  had  a  smaller  boiler  and  less  heating  surface 
than  the  latter  —  that  it  and  other  machines  mentioned 
were  not  of  like  size  and  proportions  —  and  in  the  face  of 
an  emphatic  declaration  to  that  effect,  the  trial  court  broke 
in  with  the  remark:  "He  says  they  are.  He  says  that  the 
difference  lies  in  this,  not  in  like  size  and  proportion,  but  in 
the  ratio  of  the  capacity  to  generate  steam  per  horse  power," 
closing  with  the  interrogatory  to  the  witness,  "Is  that  the 
difference  ?  "  to  which  the  witness  answered,  "  Yes,  sir,  the 
ratio  per  horse  power."  The  court  then,  addressing  appel- 
lant's counsel,  said:  "And  he  says  the  same  thing  is  true 
between  your  engines  rated  twelve  or  fifteen."  Witness 
Bradshaw  had  already  testified  to  the  simple  fact,  not  re- 
quiring the  knowledge  of  an  expert  to  understand,  that  the 
power  of  an  engine  with  its  boiler  depends  on  the  steaming 
capacity  of  the  latter  and  on  the  capacity  of  the  former  to 
convert  steam  pressure  into  motive  power,  and  if  the  latter 
is  rated  at  a  sufficient  amount  to  develop  fifteen  horse  power, 
yet  the  boiler  with  its  fire  box  is  only  equal  in  steaming 
capacity  to  ten  horse  power,  that  is  the  limit  of  the  power 
of  the  machine.  If  the  learned  court  did  not  have  in  mind 
the  idea  that  a  fifteen  horse  power  engine,  according  to  its 
rating,  with  only  effective  heating  surface  sufficient  to  gen- 
erate steam  to  work  the  engine  up  to  twelve  horse  power, 
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and  an  engine  of  the  same  rated  horse  power  with  a  boiler 
having  steaming  capacity  sufficient  to  work  the  engine  up 
to  nine  horse  power,  were  not  dissimilar  in  size  and  propor- 
tions, he  certainly  conveyed  that  idea  to  the  jury  and  led 
the  witness  to  do  the  same,  though  the  latter  had  repeatedly 
said  before,  and  also  said  afterwards,  that  the  undersized 
boiler  in  the  machine  in  question  was  the  cause  of  the  small 
capacity  thereof  in  comparison  with  its  rated  horse  power. 
After  the  occurrence  above  referred  to,  and  upon  the  wit- 
ness Bradshaw  again  testifying  that  the  undersized  boiler 
in  the  machine  was  what  made  it  deficient  in  power,  it  be- 
ing, as  he  said,  smaller  than  in  any  other  machine  of  a  like- 
rated  horse  power  that  he  had  ever  seen,  appellant's  counsel, 
to  obtain  a  declaration  from  the  witness  in  the  nature  of  a 
necessary  conclusion  from  what  he  had  said,  asked  this 
question:  "Then  the  two  engines  are  not  alike?"  Without 
giving  the  witness  time  to  answer,  the  court  said:  "Weil,  I 
must  suggest  that  you  must  not  confuse  the  jury  by  assum- 
ing that  the  simple  fact  of  construction  is  the  basis  of  this 
lawsuit.  It  is  the  question  of  horse  power,  and  that  is  the 
warranty."  At  that  point,  evidently,  the  effect  of  the  pre- 
vious decision  of  this  court  had  ceased  to  guide  the  trial. 
The  idea  was  prominent  that  respondent  purchased  a  ma- 
chine guaranteed  to  develop  a  certain  amount  of  horse  power 
and  was  entitled  to  recover  if  the  eflfective  horse  power  was 
not  as  much  in  proportion  to  the  rated  horse  power  as  other 
machines.  Nothing  had  been  said  in  the  case,  up  to  the 
time  the  remark  quoted  was  made,  about  construction  of 
engines,  that  did  not  bear  on  dissimilarity  of  size  and  pro- 
portions between  the  engine  in  question  and  other  machines, 
so  the  jury  must  have  understood  by  such  remark  that  re- 
spondentwas  entitled  to  an  engine  capable  of  developing 
as  much  effective  horse  power  per  rating  as  other  machines 
developed,  regardless  of  phj'sical  size  and  proportions. 
Later,  and  immediately  following  the  witness's  explanation 
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that  the  capacity  of  a  boiler  and  its  connections  in  effective 
heating  surface  is  vital  as  regards  size  and  proportions  of 
an  engine,  the  court  said  to  the  witness:  **  What  we  want 
to  know  is,  Do  you  find  that  this  engine  in  question  has  the 
same  boiler  capacity  that  others  of  like  size  and  proportions 
have?"  to  which  the  witness  answered:  "No,  sir,  no;  nor 
one  of  smaller  horse  power."  The  witness  having,  as  indi- 
cated, many  times  testified  that  the  engine  had  as  much 
boiler  capacity  per  actual  horse  power  as  other  engines,  but 
that  he  had  never  seen  one  with  such  small  boiler  capacity  * 
with  an  engine  so  large,  the  only  reasonable  conclusion 
from  the  remark  of  the  court  is  that  the  judge  had  in  mind 
boiler  capacity  to  rated  horse  power,  and  that  he,  in  effect, 
told  the  jury  that  similarity  of  size  and  proportions,  between 
the  machine  in  question  and  others,  depended  on  that,  and 
the  witness  answered  accordingly.  There  can  be  no  mis- 
take about  that,  as  the  witness  later  testified  emphatically 
that  no  other  machine  of  the  same  size  and  proportions  in 
every  respect  would  develop  any  more  power. 

The  erroneous  and  prejudicial  ideas  thus  placed  before 
the  jury  for  their  guidance  were  emphasized  and  given  all 
the  significance  possible  without  specific  instructions  from 
the  bench,  by  inserting,  as  a  part  of  the  special  verdict,  this 
question:  "  How  many  horse  power  was  required  to  run  and 
operate  plaintiff's  Advance  separator  with  his  feeder,  bag- 
ger, and  blowstacker  attachments?"  The  answer  of  the 
jury  was,  "Fifteen  horse  power." 

By  the  foregoing  brief  review  of  errors  committed  in 
presenting  the  evidence  to  the  jury,  it  is  manifest  that  ap- 
pellant has  not  had  a  fair  trial.  The  case  was  tried  on  a 
false  theory,  substantially  the  same  as  before.  If  there  is 
any  difference  between  the  two  trials  it  is  in  the  degree  only 
in  which  the  court  departed  from  the  true  line.  In  the  first 
instance  a  wrong  theory  was  sustained  from  the  beginning 
to  the  end;  in  the  last,  a  right  start  was  made,  in  accord- 
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ance  with  the  decision  of  this  court,  but  the  end  was  sub- 
stantially the  same  as  before.  True,  the  jury  decided  in 
form,  in  answer  to  one  of  the  special  questions,  that  the 
machine  was  not  capable  of  doing  as  much  and  as  well  as 
other  machines  of  like  size  and  proportions,  but  it  is  prob- 
able, if  not  reasonably  certain,  that  since  it  required  fifteen 
horse  power  to  operate  Mr,  Trapp*8  threshing-machine  out- 
fit, and  the  machine  in  question  was  purchased  to  do  that 
work,  and  other  machines  of  like-rated  horse  power  or  less 
were  equal  to  the  task  but  the  former  was  not,  the  jury 
said  it  was  not  capable  of  doing  as  much  and  as  well  as 
other  machines  of  like  size  and  proportions  within  the  mean- 
ing of  the  guaranty. 

It  is  significant  that  counsel  for  respondent  admit  in  the 
printed  brief,  as  we  understand  it,  the  correctness  of  lihe 
foregoing.  But  they  say  that  the  construction  of  the  con- 
tract of  warranty  contended  for  by  appellant  is  unreason- 
able; that  to  hold  that  it  means  just  what  it  says,  i.  e.  that 
the  machine  is  as  good  in  working  efficiency  as  other  ma- 
chines of  the  same  size  and  proportions,  is  to  give  no  effect 
to  it  for  the  purchaser's  protection,  therefore  that  some 
other  construction  should  be  adopted.  To  that  there  are 
several  answers:  First,  the  point  was  fully  settled  on  the 
former  trial  and  is  not  now  open  to  change.  It  is  respond- 
ent's misfortune  that  he  secured  a  verdict  by  counsel's  fail- 
ure to  regard  the  plain  rule  laid  down  for  the  second  trial, 
and  persistence  in  such  failure  till  the  trial  court  was  swung 
away  from  the  safe  position  first  taken.  Second,  since  the 
language  of  the  guaranty  is  so  plain  that  it  does  not  admit 
of  any  other  construction  than  that  given  to  it,  a  resort 
cannot  be  bad  to  judicial  construction  to  turn  a  bad  into  a 
good  contract.  If  parties,  with  their  eyes  open,  will  make 
unreasonable  contracts,  courts  cannot  save  them  from  the 
consequences  thereof.  Third,  the  warranty,  as  it  reads, 
evidently  covers  all  that  the  seller  was  willing  to  guaranty. 

Vol.109  — 36 
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It  bound  itself  to  make  good  any  defect  in  material  and 
workmanship,  and  any  deficiency  in  working  power  as 
compared  with  machines  made  by  others,  of  the  same  size 
and  proportions.  There  was  a  careful  avoidance  of  any 
stipulation  that  the  machine  would  develop  any  particular 
amount  of  horse  power.  It  contemplated  that  the  seller 
should  not  be  held  responsible  for  any  fault  in  respect  to 
the  mere  size  of  the  boiler,  in  that  it  was  not  large  enough 
to  supply  sufficient  steam  to  the  engine  to  work  it  up  to  the 
power  of  other  machines  having  a  similar  sized  engine  in 
rating.  The  guaranty  was  of  the  machine  as  it  was,  not  as 
it  would  be  with  a  larger  boiler.  There  is  nothing  so  very 
unreasonable  about  that,  so  long  at  least  as  there  was  no 
hidden  meaning  in  the  words  used  to  express  what  was  in- 
tentled. 

It  seems  that  we  make  no  mistake  in  say ing  that  respond- 
ent's coilnsel  admit  that  the  case  was  tried  and  submitted 
to  the  jury  on  the  theory  that  want  of  a  boiler  large  enough 
to  develop  as  much  power  as  other  fifteen  horse  power  en- 
gines was  covered  by  the' warranty.  They  say  appellant's 
counsel  should  not  complain,  since  it  was  shown  by  unmis- 
takable evidence  that  the  defective  proportions  of  the  engine 
were  what  rendered  it  incapable  to  come  up  to  other  ma- 
chines of  like  size  and  proportions.  To  make  that  sensible, 
we  must  conclude  that  "  defective  proportions  "  in  counsel's 
statement,  refers  to  the  idea  that  the  boiler  was  too  small, 
and  the  heating  surface  of  furnace  and  boiler  too  little,  and 
that  by  the  term  "similar  size  and  proportions"  they  refer 
to  rated  horse  power,  though  it  is  difficult,  it  must  be  ad- 
mitted, to  get  that  sense  out  of  the  expression  or  determine 
just  what  counsel  means.  We  are  aided  by  a  branch  of 
their  argument  further  along  in  the  brief,  under  the  head- 
ing, intended,  as  it  appears,  to  give  it  particular  significance: 
"  Lack  of  horse  power  of  the  machine  was  caused  by  its  un- 
dersized boiler."    As  it  was  distinctly  said  on  the  former 
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trial,  and  is  now  affirmed,  that  the  warranty  did  not  insure 
against  an  undersized  boiler,  counsePs  argument  amounts  to 
an  admission  that  the  judgment  is  erroneous. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  ne\^  triaL 


Charnley,  Eespondent,  vs.  Thb  Shawano  Wateb  Power  &  jgg 5^ 


BivER  Improvement  Company,  Appellant. 

February  27 --March  19, 1901. 

Waters:  Improvement  of  river  for  logging:  Height  of  dam:  Fl&wage  of 
lands:  Compensation:  Necessity'  of  taking:  Prescriptive  rights: 
Navigable  rivers:  Lawftdness  of  dam, 

L  A  corporation  organized  to  build  and  maintain  a  dam  across  a  river 
for  hydraulic  and  manufacturing  purposes  and  to  improve  the 
river  and  facilitate  the  running  of  logs  therein,  acquired  a  fran- 
chise, previously  granted  by  the  legislature,  under  which  it  had 
power  to  secure  flowage  rights  under  sea  1777,  R.  S.  1878,  as 
amended  by  ch.  818,  Laws  of  1882  (Stats.  18d8,  seca  1777-1777d), 
and  erected  its  dam  pursuant  to  such  franchise^  In  proceedings 
under  said  sec.  1777  to  obtain  compensation  for  the  overflowing  of 
lands  by  such  dam,  7t6/d,  that  the  corporation  cannot  be  heard  to 
say,  as  a  reason  why  commissioners  of  appraisal  should  not  be  ap- 
pointed, that  the  dam  was  built  higher  than  was  absolutely  neces- 
sary to  accomplish  the  particular  purposes  mentioned  in  said  sec- 
tion, i.  e.  the  improvement  of  the  stream  and  driving  logs  therein, 
and  that  the  overflowing  of  the  lands  in  question  was  not  neces- 
sary for  those  purposes. 

li.  Although  a  dam  across  a  navigable  stream,  constructed  without 
authority  from  the  state,  may  be  a  public  nuisance,  and  the  per- 
sons who  have  constructed  it  cannot,  as  against  the  public,  acquire 
a  prescriptive  right  to  maintain  it,  yet  if  the  dam  overflows  the 
lands,  of  a  private  person  its  proprietors  may  acquire  rights  of  flow- 
age  by  prescription  the  same  as  though  the  dam  had  been  author- 
ized by  the  state. 

%  A  dam  built  and  maintained,  without  legislative  authority,  by  a 
riparian  owner  on  a  stream  navigable  only  for  the  purpose  of  float- 
ing logs,  is  not  unlawful  if  it  does  not  materially  affect  or  abridge 
the  beneficial  use  of  the  stream. 
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Appeal  from  an  order  of  the  circuit  court  for  Shawano 
county:  Johx  Goodland,  Circuit  Judge.     Affirmed. 

Proceedings  to  obtain  damages  to  property  claimed  to  have 
been  overflowed  by  defendant's  dam.  By  ch.  235,  Laws  of 
1889,  the  privilege  of  erecting  a  dam  across  the  Wolf  river, 
near  the  city  of  Shawano,  was  granted  to  C.  M.  Upham  and 
others  for  **  manufacturing  and  other  purposes."  Said  par- 
ties or  their  assigns  were  given  power  to  secure  flowage 
rights  under  sec.  1777,  K.  S.  1878,  as  amended  by  ch.  318, 
Laws  of  18S2.  Defendant  is  a  corporation  organized  for  the 
purpose  of  building  said  dam  for  hydraulic  and  manufactur- 
ing purposes,  and  to  improve  the  river  and  facilitate  the 
running  of  logs  therein,  and  is  the  assignee  and  owner  of 
the  rights  and  privileges  granted  to  Upham  and  others  under 
the  act  mentioned.  The  dam  was  erected  in  1892,  and  by 
it  the  defendant  maintains  a  head  of  water  averaging  about 
ten  feet.  Shawano  creek,  the  outlet  to  Shawano  Lake,  emp- 
ties into  the  Wolf  river  about  a  mile  and  one-half  above  the 
dam.  This  creek  is  navigable  for  logs  and  timber,  and  is 
thirty  or  forty  feet  wide.  Some  forty  years  or  more  ago  a 
dam  was  built  across  this  creek  a  little  way  above  its  mouth, 
in  which  a  head  of  water  from  six  to  eight  feet  was  claimed 
to  have  been  maintained  continuously  and  adversely  until 
1892,  at  which  time  defendant  purchased  the  dam  from  one 
Kast,  together  with  all  flowage  rights.  Shawano  cr?ek  is 
about  four  miles  long,  and  is  the  only  outlet  of  Shawano 
Lake,  which  is  a  body  of  water  of  considerable  size.  IT.  H. 
Chamley  is  the  owner  of  lots  1  and  2,  section  14,  township 
27,  range  16  E.,^on  the  banks  of  this  lake.  In  1897,  Cham- 
ley filed  a  petition  for  the  appointment  of  commissioners, 
under  sec.  1777  and  acts  amendatory  thereof,  to  appraise 
the  damages  to  his  lands  by  reason  of  the  overflow  of  the 
same  by  defendant's  dam.  The  petition  sets  out  the  facts 
required  by  the  statute,  and  claims  injury  to  about  twenty- 
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five  acres  of  land,  specifically  described.  An  order  for  hear- 
ing  was  duly  made. 

Upon  the  return  day  the  defendant  denied  that  the  lands 
described  in  the  petition  were  necessary  for  the  maintaining 
of  said  dam;  denied  that  any  portion  of  said  lands  were 
overflowed.  It  then  alleged  the  construction  and  adverse 
maintenance  of  the  Kast  dam,  a  purchase  of  Kast's  rights, 
and  a  prescriptive  right  to  overflow  all  of  the  lands  described 
in  the  petition.  It  also  alleged  that  it  does  not  now  and 
has  not  for  several  years  past  improved  the  river  for  the 
purpose  of  driving  logs,  and  that  its  dam  is  now  wholly 
maintained  for  the  purpose  of  furnishing  power  and  operat- 
ing mills  and  manufacturing  plants  located  at  or  near  said 
dam. 

The  testimony  was  taken,  by  stipulation,  before  a  referee. 
Thereafter  the  court  made  findings,  which  are  recited  in  the 
order  appointing  commissioners,  among  other  things,  to  the 
effect  that  by  the  construction  of  its  dam  the  defendant  has 
overflowed  said  lands  since  about  April  1,  1892,  and  that 
they  were  necessary  for  that  purpose  and  the  purposes  of  its 
incorporation;  that  it  has  no  prescriptive  right  to  overflow 
the  same;  and  that  the  petitioner  had  suffered  damages  by 
reason  thereof.     This  appeal  is  taken  from  said  order. 

For  the  appellant  there  were  briefs  by  M.  J.  Wallrich,  at- 
torney, and  C:  K  DUlett^  of  counsel,  and  oral  argument  by 
Mr.  DUlett.  They  contended,  inter  alia,  that  the  statute 
(sees.  1777-1777J,  Stats.  1898)  restricts  the  power  of  over- 
flowing and  condemning  lands  to  such  lands  as  it  is  neces- 
sary to  overflow  in  accomplishing  some  purpose  therein 
enumerated.  The  uncontradicted  evidence  shows  that  it  is 
unnecessary  to  overflow  plaintiff's  land  for  any  such  pur- 
pose. The  case  at  bar  not  being  wnthin  the  statute,  the 
petitioner  cannot  resort  to  th^  remedy  therein  provided,  but 
must  pursue  his  common-law  remedies.     Moore  v.  Cohurn,  1 
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Pin.  538;  Gould,  Waters,  §§  583,  584;  Cogswell  v.  Essex  Mill 
Corp,  6  Pick.  94. 

For  the  respondent  there  was  a  brief  by  Mcgene  M.  WeseoU 
and  George  G.  Dickinson^  and  oral  argument  by  Mr.  WescoU, 

4 

Baedeen,  J.  The  points  made  by  the  defendant  are 
(1)  that  the  evidence  does  not  show  that  the  lands  described 
in  the  petition  are  overflowed  by  defendant's  dam;  (2)  that 
the  evidence  does  not  show  that  the  overflow  of  said  lands 
is  necessary  in  accomplishing  the  purposes  of  its  creation; 
(3)  that  the  defendant  has  a  prescriptive  right  to  overflow 
said  lands. 

1.  Concerning  the  contention  that  the  evidence  fails  to 
show  that  the  petitioner's  lands  are  overflowed  by  back- 
water from  the  defendant's  dam,  there  is  considerable  evi- 
dence in  the  record  to  support  the  trial  court's  conclusion. 
We  may  say  that  it  is  supported  by  a  fair  preponderance 
thereof.  To  discuss  it  would  serve  no  useful  purpose.  We 
must  therefore  overrule  the  defendant's  contention  on  this 
point. 

2.  The  petition  made  a  prima  facie  case  for  the  appoint- 
ment of  commissioners,  and  it  was  for  the  company  to  show 
why  they  should  not  be  appointed.  Gill  v.  M,  <b  L.  IF".  R. 
Co.  76  Wis.  293.  The  defendant  admits  the  purpose  of  its 
incorporation  to  be  to  build,  maintain,  and  operate  a  dam 
across  Wolf  river  under  the  franchise  granted  by  ch.  235, 
Laws  of  1889,  for  hydraulic  and  manufacturing  purposes,  for 
the  improvement  of  said  river,  and  the  building  and  main- 
taining of  piers  to  facilitate  the  running  of  logs  therein.  It 
accepted  the  franchise  so  granted,  and  erected  its  dam  pur- 
suant to  the  power  thereby  conferred.  It  must  be  presumed 
that  it  built  its  dam  to  such  a  head  and  of  such  dimensions 
as  to  properly  carry  out  its  corporate  purposes,  in  absence 
of  evidence  to  the  contrary.  Whatever  may  be  the  fact, 
when  the  company  is  called  upon  to  pay  compensation  for 
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the  land  it  takes  by  overflow,  it  cannot  be  heard  to  say  that 
it  has  taken  more  than  is  absolutely  necessary  to  carry  out 
its  purposes.  So  long  as  it  maintains  its  dam  under  authority 
rightfully  granted  by  the  state,  it  will  not  be  permitted  to 
say  that  its  dam  is  built  somewhat  higher  than  is  absolutely 
necessary  to  carry  out  some  of  its  corporate  purposes.  See 
Bahcock  V.  C.  cfe  iT.  W,  R.  Co,  107  Wis.  280.  By  a  fair  con- 
struction of  the  act  granting  the  franchise,  the  person  whose 
lands  are  overflowed  may,  as  was  done  in  this  case,  institute 
proceedings  to  secure  his  damages,  when  the  company  fails 
to  proceed.  When  this  is  doi^e,  as  said  in  the  case  cited, 
"  it  would  be  incongruous  to  permit  the  latter  to  deny  neces- 
sity of  its  taking,  or  to  insist  on  allegation  or  proof  by  the 
other  party,  when  the  whole  proceeding  rests  on  its  own 
acts,  affirming  such  necessity  in  the  most  unambiguous 
terms." 

The  trial  court  found  that  the  defendant  had  no  prescrip- 
tive right  to  overflow  these  lands.  Such  finding  is  but  a 
mere  conclusion  of  law,  and  it  is  difficult  to  say  whether  it 
was  based  upon  a  consideration  and  determination  of  the 
fact  from  the  testimony,  or  on  an  adoption  of  the  rule  of 
law  contended  for  by  the  petitioner's  counsel.  Their  argu- 
ment is  that  Kast  and  his  grantors  maintained  a  dam  across 
a  navigable  stream  without  authority  from  the  state;  that 
such  dam  was  a  public  nuisance,  and  could  never  be  legiti- 
mated by  lapse  of  time,  and  therefore  Kast  had  no  rights 
he  could  assign.  It  must  be  conceded  that  Shawano  creek 
is  a  navigable  stream,  within  the  rule  established  in  this 
state.  Willow  River  Cluh  v.  Wade,  100  Wis.  86,  and  cases 
cited.  The  dam  was  built  on  lands  owned  by  the  parties 
who  maintained  it.  It  had  been  built  more  than  forty 
years  prior  to  the  time  the  defendant  purchased  Kast's  in- 
terests, in  1892.  The  only  evidence  in  the  case  regarding 
the  right  to  maintain  it  was  given  by  Mr.  Kast  when  he 
said  that  he  "maintained  the  dam  publicly,  claiming  a  right 
to  do  so  without  permission  from  any  one." 
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Generally  speaking,  all  hindrances  or  obstructions  to  the 
use  of  a  navigable  stream  by  the  public,  without  authority 
from  the  state,  are  public  nuisances.  Barnes  v,  Racine^  4 
Wis.  454;  State  v.  Carpenter^  %9>  Wis.  165;  Knox  v.  Chaloner, 
42  Me.  150.  See  In  re  Eldred,  46  Wis.  530.  "  There  is  no 
such  thing  as  a  prescriptive  right,  or  any  other  right,  to 
maintain  a  public  nuisance."  Douglass  v.  State,  4  Wis.  387, 
and  cases  cited.  This  proposition,  however,  must  be  under- 
•  stood  as  applying  to  the  rights  of  the  public,  and  not  to 
those  of  individuals,  and  it  is  the  failure  to  appreciate  this 
distinction  that  has  led  the  counsel  for  petitioner  into 
some  confusion.  A  public  nuisance  cannot  be  abated  by 
the  act  or  at  the  suit  of  a  private  party  unless  it  is  shown 
that  he  has  suffered  some  private  and  special  injury.  Walker 
V,  S/iepardson^  2  Wis.  384;  Greene  v.  Nunn^macher^  36  Wis. 
50 ;  State  ex  rel,  Hartung  v.  Milwaukee,  102  Wis.  509.  This 
is  based  upon  the  principle  that  the  rights  of  the  state  are 
to  be  vindicated  only  by  public  officers,  but  when  the  nui- 
sance becomes  a  private  one,  so  as  to  affect  individual  rights, 
the  injured  party  may  pursue  his  remedy.  The  fact,  how- 
ever, that  a -public  nuisance  cannot  be  legitimated  as  against 
the  public,  by  the  mere  lapse  of  time,  does  not  justify  the 
conclusion  argued  for,  that  no  prescriptive  right  can  be  ob- 
tained as  against  individuals.  Important  rights,  as  against 
individuals,  may  be  acquired  and  lost  by  adverse  enjoyment 
for  a  period  of  twenty  years  or  more.  As  against  the  pub- 
lic, the  Kast  dam  was  wrongful  if  it  obstructed  the  naviga- 
tion of  the  stream.  As  against  the  petitioner,  it  was  wrong- 
ful because  it  overflowed  (if  it  did  overflow)  his  lands  and 
thus  invaded  his  property  interests.  The  private  right  of 
action  arises,  not  from  the  fact  that  the  dam  was  unauthor- 
ized, but  because  land  was  taken  by  the^  overflow  without 
compensation.  The  right  to  damages  would  have  been  the 
same  had  the  dam  been  authorized  by  state  authority.  That 
one  may  obtain  a  prescriptive  right  of  flowage  under  proper 
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conditions  cannot  be  disputed.  It  is  a  right  which  mnst  have 
been  claimed  and  maintained  in  hostility  to  the  right  of  the 
person  against  whom  it  is  set  up.  Vliet  v.  Sherwood^  35 
Wis.  229.  It  must  have  been  continuous,  exclusive,  known 
to,  and  acquiesced  in  by,  the  owner  of  the  rights  affected 
thereby.  1  Wood,  Nuisances,  §§  418,  419,  and  cases  cited. 
When  these  conditions  concur,  and  the  use  has  been  ex- 
tended for  a  period  of  twenty  years  or  more,  the  prescrip- 
tive right  becomes  absolute.  See  Gould,  Waters  (3d  ed.), 
ch.  XI.  Such  questions  are  not  to  be  determined  by  ascer- 
taining how  long  the  dam  has  been  in  existence,  or  by  the 
claim  the  party  makes  during  the  period  of  prescription. 
The  question  is  not  how  high  the  dam  is,  but  whether  the 
water  has  been  held  the  requisite  period  so  high  as  to  affect 
the  land  flowed  as_  injuriously  as  it  does  at  the  time  the 
landowner  seeks  damages  for  such  overflow.  Gould,  Wa- 
ters, §  343. 

While  it  has  been  the  policy  of  this  state  to  hold  all 
streams  capable  of  floating  logs  and  timber  to  be  navigable, 
yet  in  streams  like  this,  that  are  not  meandered,  the  land- 
owner and  the  public  have  certain  reciprocal  rights,  which 
may  be  enjoyed  without  the  destruction  of  the  other.  This 
is  fully  set  forth  in  the  opinion  of  this  court  in  the  case  of 
A.  C.  Conn  Co.  v.  Little  Suamico  Z.  Mfg.  Co.  74  Wis.  652, 
which  holds  distinctly  that  a  dam  built  and  maintained  by 
a  riparian  owner,  without  legislative  permission,  in  a  stream 
navigable  only  for  the  floating  of  logs  and  timber,  is  not 
unlawful  if  it  does  not  materially  affect  or  abridge  the  ben- 
eficial use  of  the  stream.  See  Carlson  v.  St.  Louis  River  D. 
<&  L  Co.  (Minn.),  41  L.  R  A.  371,  note.  We  fail  to  find 
anything  in  the  evidence  in  the  case  at  bar  that  brings  it 
outside  the  line  of  the  discussion  and  decision  in  the  case 
last  mentioned,  nor  are  we  able  to  perceive  why  a  prescrip- 
tive right  of  overflow  could  not  have  been  secured,  if  the 
facts  exist  that  would  bring  the  case  within  the  principles 
of  law  stated. 
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Upon  the  question  of  fact  of  whether  the  Kast  dam  actu- 
ally backed  water  upon  the  petitioner's  land  to  the  extent 
claimed,  we  have  been  obliged  to  refer  to  the  record,  and 
read  over  350  pages  of  typewritten  matter,  in  order  to  reach 
a  conclusion.  The  failure  to  print  any  considerable  portion 
of  the  testimony  has  greatly  added  to  our  labors.  The  bur- 
den of  showing  the  nature  and  extent  of  the  claimed  over- 
flow was  upon  the  defendant.  Gould,  Waters,  §  341.  A 
careful  review  of  the  evidence  convinces  us  that  this  obliga- 
tion has  not  been  met.  On  the  contrary,  we  believe  that  a 
fair  preponderance  of  the  testimony  shows  that  such  over- 
flow never  reached  the  lands  in  question  at  a  normal  stage 
of  water,  as  kept  back  by  said  dam.  An  attempt  to  justify 
this  conclusion  by  reference  to,  and  a  discussion  of,  the  tes- 
timony of  the  numerous  witnesses  would  require  much  more 
time  and  space  than  the  importance  of  the  fact  tJemands. 
We  shall  therefore  content  ourselves  with  the  conclu^ion 
stated. 

By  the  Court. —  The  order  appealed  from  is  aflBrmed. 


Eeindl  and  another.  Respondents,  vs.  Heath  and  another. 

Appellants. 

February  ^  —  March  10, 1901. 

Pleading:  Joinder  of  causes  of  action:  Contracts:  Nature  of  lien  action: 

Judgment 

1.  A  cause  of  action  to  recover  for  work  done  by  plaintiffs  under  a 
contract  with  defendants  for  the  sawing  of  logs,  and  to  enforce  a 
lien  therefor  upon  lumber  so  sawed  and  still  in  the  ownership  of 
the  defendants,  is  a  cause  of  action  upon  contract,  and,  under  sec 
2647,  Stata  1898,  may  be  joined  with  a  cause  of  action  to  recover 
for  a  breach  of  a  provision  in  the  same  contract  by  which  defend- 
ants agreed  to  furnish  a  certain  quantity  of  logs  to  be  sawed.    Re- 
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marks  in  CoUins  v,  Covxm,  52  Wi&  634^  and  Shafer  v.  Hogue,  70 
Wis.  392,  as  to  the  nature  of  lien  actions,  limited,  and  the  cases 
distinguished. 
2.  Judgment  in  plaintiffs'  favor  in  9uch  a  case  should  provide  for  a  re- 
covery of  the  entire  amount  of  the  liability,  and  direct  enforce- 
ment of  the  lien  for  such  portion  only  as  was  properly  lienabl& 

Appeal  from  an  order  of  the  circuit  court  for  Langlade 
county:  John  Goodland,  Circuit  Judge.     Affirmed. 

Appeal  from  order  overruling  a  demurrer  to  the  com- 
plaint for  improper  joinder  of  causes  of  action.  The  com- 
plaint set  forth  a  contract  whereby  the  plaintiffs  agreed  to 
manufacture  "  all  the  saw  logs  that  may  be  purchased  and 
delivered  by  the  parties  of  the  second  part  [the  defendants] 
at  the  mill-yard  of  said  first  parties  .  .  .  during  the 
winter  of  1899  and  1900,  which  shall  not  be  less  than  four 
million  feet,"  at  prices  named.  The  first  cause  of  action 
alleges  performance  of  work  in  accordance  with  this  con- 
tract to  an  amount  in  excess  of  payments  of  $1,204.89,  prays 
recovery  therefor,  and  that  the  same  be  adjudged  a  lien 
upon  the  lumber  so  sawed,  now  in  the  possession  of  the  de- 
fendants.- The  second  cause  of  action  alleges  failure  by  the 
defendants  to  furnish  the  full  4,000,000  feet  of  lumber,  and 
that  by  reason  of  such  failure  plaintiffs  suffered  damage  in 
idleness  of  mill,  etc.,  in  the  sum  of  $6,000,  recovery  of  which 
is  prayed. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  QuarleSj  Spence  <&  Quarlea, 

For  the  respondents  there  was  a  brief  by  Bouch  <&  Hilton^ 
and  oral  argument  by  Oahe  Bouck, 

Dodge,  J.  By  express  statute  (sec.  2647,  Stats.  1898)  it  is 
provided:  "The  plaintiff  may  unite  in  the  same  complaint 
several  causes  of  action,  whether  they  be  such  as  were  for- 
merly denominated  legal  or  equitable,  or  both,  where  they 
arise  out  of  (1)  the  same  transaction,  or  transactions  con- 
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nected  with  the  same  subject  of  action ;  or  (2)  contract,  ex- 
press or  implied." 

It  seems  entirely  obvious  that  the  two  causes  of  action 
against  the  defendants  set  forth  in  this  complaint  both  arise 
out  of  contract;  indeed,  out  of  the  same  contract.  The  first 
is  a  cause  of  action  to  recover  upon  defendants'  breach  of 
the  provision  of  that  contract  to  pay  certain  money  for  serv- 
ices rendered.  The  second  cause  of  action  is  to  recover  dam- 
ages for  the  same  defendants'  breach  of  another  provision 
of  that  contract  to  supply  a  certain  quantity  of  timber  to  bo 
sawed.  Thus  stated,  there  seems  to  be  hardly  room  for  argu- 
ment, but  the  fact  is  pressed  upon  our  attention  that  accom- 
panying the  allegation  constituting  the  first  cause  of  action 
are  allegations  of  other  facts  suiHcient  to  entitle  the  plaint- 
iffs to  a  lien  upon  the  lumber  sawed  and  still  in  the  owner- 
ship of  the  defendants,  and  a  prayer  for  such  relief,  in  com- 
pliance with  sec.  3331,  Stats.  1898.  This,  it  is  contended, 
transforms  the  first  cause  of  action  from  one  arising  out  of 
contract  into  soiftething  else,  and  this  view  is  supported  by  a 
quotation  from  Collins  v.  CowaUy  52  Wis.  634,  637,  where  it 
is  said:  "The  action  to  enforce  the  lien  is  sui  ffeneris.  It 
bears  some  analogy  to  a  libel  m  rem  and  proceedings  thereon 
in  admiralty."  Also  from  Shafer  v.  Ilogv^^  70  Wis.  392, 395  : 
"The  [lien]  proceeding  under  our  statute  serves  a  twofold 
purpose:  chiefly  and  primarily  to  enforce  a  lien  upon  logs 
and  timber  for  labor  done  upon  them,  and  also  to  obtain  a 
personal  judgment  for  the  amount  due  the  plaintiff."  Those 
remarks  were  addressed  in  both  cases  to  the  proceeding  to 
enforce  liens  upon  lumber,  the  property  of  a  person  other 
than  the  employer  of  the  labor,  and  who,  therefore,  was  not 
liable  upon  contract  for  the  debt;  and  they  are  fully  justified 
in  that  point  of  view.  That  distinction  receives  significance 
in  Munger  v.  Lenroot^  32  Wis.  541, 545,  where  it  is  said :  **  So 
far  as  the  general  owner  is  concerned,  if  he  does  not  himself 
employ  the  laborer,  the  proceeding  is  strictly  vn,  rem?'* 
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A  suit  against  the  employer  which  also  seeks  to  enforce  a 
lien  upon  lumber  still  in  his  ownership  has  a  different  aspect. 
There  the  recovery  of  the  money  which  the  defendant  has 
contracted  and  failed  to  pay  is  obviously  the  chief  and 
primary  purpose  of  the  suit,  and  the  lien  statute  but  serves 
to  supply  an  additional  remedy  or  means  of  enforcing  the 
payment  of  such  indebtedness  when  adjudged.  The  action 
against  the  employer  to  recover  the  contract  debt  is,  of 
course,  an  action  arising  out  of  contract,  and  as  to  such  de- 
fendant it  is  not  transformed  in  its  character  by  the  annex- 
ation thereto  of  allegations  and  prayer  for  the  ancillary 
remedy  by  way  of  lien.  This  was  substantially  decided  in 
Lackner  v.  TxirnluU^  7  Wis.  105,  where  it  was  held  that  a 
simple  action  for  the  recovery  of  money  for  work,  labor,  and 
materials  was  not  changed  in  character  by  an  amendment 
praying  a  mechanic's  lien  and  alleging  the  additional  facts 
necessary  to  support  such  demand.  Had  these  plaintiffs 
originally  sued  for  the  two  kinds  of  recovery  now  sought, 
without  seeking  a  lien  for  the  security  of  either,  the  contract 
character  of  the  two  causes  of  action  would  be  too  obvious 
for  debate.  But  that  situation,  according  to  the  case  last 
cited,  would  not  be  changed  by  an  amendment  bringing  in 
the  application  for  a  lien  as  an  adjunct  to  one  of  the  causes 
of  action;  nor  is  it  changed  by  addition  of  such  averments 
and  prayer  in  an  original  complaint.  In  other  words,  mis- 
joinder would  not  be  and  is  not  thereby  bronghtabout.  The 
contract  character  of  the  first  cause  of  action  quoad  the  con- 
tract debtor  himself  is  confirmed  by  several  cases  in  this 
court  holding  that  the  action  is  one  on  contract  and  at  law. 
Marsh  V.  FraseVj  27  Wis.  596 ;  Be  Morris  v.  Wilbur  L,  Co, 
98  Wis.  465. 

No  diflBculty  in  formulating  a  proper  judgment  can  arise 
from  the  joinder  of  these  two  causes  of  action.  It  is  entirely 
competent  for  the  court  to  adjudge  a  total  money  liability, 
and  to  adjudge  and  direct  the  enforoemaent  of  lien  for  only 
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a  portion  thereof  against  certain  property.  We  hold,  there- 
fore, that  the  joinder  of  the  tvvo  causes  of  action  in  the  com- 
plaint before  us  is  authorized  upon  the  second  ground  stated 
in  the  statute  above  quoted.  Such  conclusion  relieves  us 
from  consideration  of  the  arguments  on  both  sides  as  to 
whether  it  is  also  authorized  upon  the  first  ground. 

By  the  Court —  The  order  overruling  the  demurrer  is  af- 
firmed. 
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February  iS7  —  March  19, 1901* 

Sale  of  horaes:  Warranty  of  soundness:  Breach:  Undeveloped  disease: 
Expert  testimony:  Veterinary  surgeons:  Special  damages:  Verdict: 
Remission:  New  trial:  Error  in  instructions:  Exceptions, 

1.  Under  sea  1492/,.  Stats.  1898,  as  amended  by  ch.  83,  Laws  of  1899 

(providing  that  no  person  shaU  be  competent  to  testify  as  an  ex- 
pert in  matters  pertaining  to  the  diseases  of  animals  unless  be  is 
registered  as  therein  prescribed),  the  statement  of  a  witness  that 
he  bad  been  a  veterinary  surgeon  in  a  certain  place  in  the  state 
for  forty  years  is  Jield  insufficient  to  qualify  him  as  a  veterinary 
expert 

2.  If  at  the  time  of  the  delivery  of  horses  to  a  purchaser  they  bad  con- 

tracted the  distemper,  although  the  disease  did  not  develop  until 
after  they  came  into  his  possession,  they  were  unsound  within  the 
meaning  of  a  warranty  of  soundness 

8.  In  such  a  case  the  purchaser  may  recover  for  loss  occasioned  by  the 
distemper  being  communicated  to  his  own  horses  by  those  pur- 
chased, if  special  damages  in  that  respect  are  properly  pleaded  and 
proven,  but  loss  occasioned  by  the  interruption  of  the  purchaser's 
business  due  to  the  sickness  of  those  horses,  is  not  a  proper  ele- 
ment of  damages,  in  the  absence  of  allegations  of  special  damage 
in  that  respect 

4  Where  the  jury  were  erroneously  allowed  to  include  in  their  verdict 
damages  for  such  interruption  of  business,  and  the  amount  awarded 
therefor  was  not  specified,  the  error  cannot  be  cured  by  allowing 
plaintiff  to  remit  a  portion  of  the  verdict 
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5.  If  a  trial  judge  has  committed  error  in  instructing  the  jury,  he  may 
grant  a  motion  for  a  new  trial  on  that  ground  even  though  no  ex- 
ception was  taken  to  any  portion  of  the  charge. 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county:  John  Goodland,  Circuit  Judge.     AJlrmed. 

For  the  appellant  there  was  a  brief  by  Sanborn,  Oleason 
<6  Sleight  and  Lyman  E,  Bar^iea^  and  oral  argument  by 
RWia/rd  Sleigkt  and  Mr.  Ba/mea. 

For  the  respondents  there  was  a  brief  by  Henry  D.  Ryan, 
attorney,  and  John  Bottenaek,  of  counsel,  and  oral  argument 
by  Mr.  Bottensek. 

Cassoday,  C.  J.  This  action  was  commenced  in  the  mu- 
nicipal court  of  Ashland  county  to  recover  $450  damages 
for  the  alleged  breach  of  warranty  on  the  sale  of  four 
horses,  and  upon  issue  joined  and  trial  had  the  plaintiff  re- 
covered judgment  for  that  amount.  The  defendants  ap- 
pealed to  the  circuit  court,  and  the  plaintiff  thereupon 
amended  his  complaint,  and  increased  his  claim  for  dam- 
ages to  the  amount  of  $1,500.  The  defendants  answered 
by  way  of  admissions,  denials,  and  counter  allegations.  At 
the  close  of  the  trial  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  and  assessed  his  damages  at  $800.  The  de- 
fendants thereupon  moved  the  court  upon  the  mmutes  of 
the  jndge  to  set  aside  the  verdict  and  for  a  new  trial  upon 
numerous  grounds  stated,  whereupon  the  court  *'  ordered 
that  the  said  verdict  herein  be,  and  the  same  is  hereby,  set 
aside  and  a  new  trial  be  granted  herein,  because  the  court 
erred  in  instructing  the  jury  and  in  rejecting  the  evidence 
of  the  witness  F.  H.  Graves,  offered  by  defendants."  From 
that  order  the  plaintiff  brings  this  appeal. 

It  is  conceded  "  that  the  granting  of  a  new  trial  is  very 
much  in  the  discretion  of  the  trial  court,  and  that  its  order 
granting  the  same  will  not  be  reversed  unless  there  clearly 
■appears  to  have  been  an  abuse  of  such  discretion.    .    .    . 
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The  only  exception  to  this  rule  is  where  it  affirmatively  ap- 
pears upon  the  record  that  snch  order  was  based  npon  a 
misapprehension  of  the  law."  SchUUnger  v,  Yerona^  85  Wis. 
595,  and  cases  there  cited  \  J.  <b  R,  Claagens  Co.  v.  SUher^ 
87  Wis.  357;  Wiison  v.  Eau  Claire,  89  Wis.  47.  The  ques- 
tion recurs  whether  it  appears  affirmatively  upon  the  record 
in  this  case  that  the  order  is  based  upon  a  misapprehension 
of  the  law.  • 

1.  One  of  the  alleged  errors  upon  which  the  order  is  based 
is  that  the  evidence  of  the  witness  Graves  was  improperly 
rejected.  He  was  sworn  as  a  witness  on  behalf  of  the  de- 
fendants, and  testified  that  he  had  been  "a  veterinary  sur- 
geon "  at  Appleton  for  over  forty  years.  He  was  then  asked^ 
"  Do  you  know  the  disease  known  as  '  distemper '  or  '  stran- 
gles '  in  horses  ?  "  The  plaintiff  objected  on  the  ground  that 
the  witness  had  not  shown  himself  to  be  competent,  and  the 
objection  was  sustained.  The  statute  provides  that "  no  per- 
son shall  practice  veterinary  medicine  and  surgery,"  nor 
"  be  competent  to  testify  as  an  expert  witness  in  any  court 
in  matters  pertaining  to  the  diseases  of  animals,  unless  he 
be  registered  "  as  therein  prescribed,  and  that  no  person 
should  '^  be  so  registered  unless  he  is  a  graduate,"  or  the 
holder  of  a  certificate,  as  therein  prescribed,  "  or  shall  have 
practiced  veterinary  medicine  and  surgery  in  this  state  "  for 
five  years,  as  therein  stated.  Sec.  1492/*,  Stats.  1898,  as 
amended  by  ch.  82,  Laws  of  1899.  It  does  appear  that 
the  witness  had  been  a  veterinary  surgeon  at  Appleton  for 
many  years,  but  at  the  time  of  sustaining  such  objection  it 
had  not  been  made  to  appear  that  he  had  actually  ^'  prac- 
ticed veterinary  medicine  and  surgery"  during  any  portion 
of  such  period ;  and  it  was  never  made  to  appear  that  he 
was  ever  "  registered  as  a  veterinary  physician  and  surgeon," 
as  required  by  the  statute.  Thus  it  appears  that  the  objec- 
tion to  the  question  was  properly  sustained.  Besides,  the 
witness  was  subsequently  allowed  to  testify,  over  objection^ 
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tb^^t  he  had  treated  horses  for  forty  years  and  over,  and  a 
great  many  cases  of  distemper  during  that  time;  that  from 
his  own  experience  the  usual  time  of  incubation  would  be 
from  two  to  four  days  —  might  run  up  to  six  or  eight  days  — 
before  the  glands  would  be  swollen,  and  that  the  swelling 
might  not  appear  until  three  days  after  the  nose  began  to 
run ;  and  that  the  distemper  was  not  a  serious  one  unless 
there  should  be  a  complication  of  some  other  disease  with 
it.  We  must  conclude  that  the  trial  court  was  not  justified 
in  treating  such  rulings  as  errors. 

2.  The  important  question  is  whether  the  trial  court  was 
justified  in  holding  that  there  had  been  error  in  charging 
the  jury.  We  perceive  no  error  in  the  portion  of  the  charge 
to  which  exception  is  takefn  to  the  effect  that,  if  the  jury 
found  from  a  fair  preponderance  of  the  evidence  that  the 
distemper  had  not  fully  developed  in  these  horses  at  the  time 
they  were  delivered  to  the  plaintiff;  that  they  had  at  that 
time  contracted  the  disease;  that  the  seeds  of  the  disease  were 
then  in  the  horses,  although  it  did  not  develop  until  after 
the  horses  came  into  the  possession  of  the  plaintiff, —  then 
that  constituted  an  unsoundness  under  the  warranty  given 
by  the  defendants.  Thus  it  has  been  held  that  "  an  allega- 
tion that  a  horse  had  the  glanders  at  the  time  of  sale  is  sus- 
tained by  proof  that  at  such  time  he  had  the  seeds  of  that 
disease,  which  afterwards  developed  into  the  perfect  dis- 
ease." Woodbury  v.  liolhinSy  10  Cusb.  520.  See,  also,  Crouch 
V.  Oidhreathy  11  Rich.  Law,  9;  Stephens  v.  Chappell,  8  Strob. 
Law,  80;  Book  v.  Stovall,  21  Ga.  72;  Foixdrm  v.  Durfee^  39 
Miss.  324;  Kenner  v.  Harding^  85  111.  264. 

3.  The  only  other  portion  of  the  charge  to  which  the  de- 
fendants filed  exceptions  reads  as  follows:  ^^  In  addition  to 
that,  the  plaintiff  claims  damages  for  horses  of  his  own  to 
which  the  disease  was  communicated  by  the  horses  he  got 
from  the  defendants."  Such  mere  statement  of  the  "  claims  " 
of  the  plaintiff  was  not,  of  itself,  error. 

Vou  109—37 
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l^ut  we  apprehend  that  upon  the  motioli  to  set  aside  the 
verdict  and  grant  a  new  trial  the  court  was  not  limited  to 
the  consideration  of  such  portions  of  the  charge  as  had  been 
specifically  excepted  to.  It  is  not  so  limited  in  the  order 
appealed  from.  This  court  has  repeatedly  affirmed  an  order 
setting  aside  a  verdict  and  granting  a  new  trial  when  the 
ground  upon  which  the  order  was  based  was  not  stated^  and 
•the  reasons  which  prompted  the  court  in  making  such  order 
Avere  not  disclosed  by  the  record.  McLimcma  v.  Lancaster j 
57  Wis.  297;  Seaman  v.  Bv/mKam^  67  Wis.  568;  Eoams  v. 
'  Mugee,  63  Wis.  32,  33;  Schraer  v.  Stefam,^  80  Wis.  654.  In 
one  of  these  cases  it  is  said  that:  ^' There  seems  to  have 
been  sufficient  evidence  her^  to  sustain  the  verdict.  But 
error  may  have  intervened,  or  some  other  satisfactory  rea- 
son, not  apparent  to  us,  may  have  induced  the  trial  court  to 
set  aside  the  verdict  and  grant  a  new  trial.  We  cannot  as- 
sume that  the  court  made  the  order  it  did  without  a  reason, 
merelj'^  because  no  reason  therefor  is  apparent  to  us  from 
the  record."  Evans  v.  liugee^  sxipra.  If,  in  charging  the 
jury  in  this  case,  error  intervened,  and  the  trial  judge  be- 
came convinced  of  such  error,  then  he  was  justified  in  basing 
the  order  upon  that  ground,  even  if  no  exception  hiid  been 
taken  to  any  portion  of  the  charge. 

It  seems  to  be  conceded  that,  if  such  error  existed,  it  was 
in  that  portion  of  the  charge  relating  to  damages.  Undoubt- 
edly, the  general  rule  in  actions  for  breach  of  contract  is 
that  the  damages  to  be  recovered  must  be  the  natural  and 
proximate  consequence  of  the  act  complained  of,  and  that 
remote,  contingent,  uncertain,  and  speculative  damages  are 
to  be  excluded.  Brayton  v.  Chase^  3  Wis.  456 ;  Ingram  v. 
Rankin,  47  Wis.  406 ;  ShadhoU  cfe  B.  I.  Co.  v,  Topliff,  85 
Wis.  525,  and  authorities  cited  in  these  cases.  In  the  first 
of  these  cases  the  action  was  for  damages  for  failure  to  de- 
liver a  reaper  as  agreed,  and  it  was  held  that  evidence  was 
properly  excluded  which  tended  to  prove  that  the  plaintiff 
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•had  large  quantities  of  wheat  and  oats  growing  upon  his 
land  that  year,  and  that  he  had  sustained  a  large  amount  of 
damage  by  reason  of  the  breach  of  the  contract  to  deliver 
the  reaper.  Of  course,  the  rule  mentioned  did  not  preclude 
the  plaintiff  in  this  action  for  breach  of  warranty  to  allege 
and  prove  any  legitimate  special  damages  by  reason  of  the 
horses  purchased  being  diseased  as  claimed.  Following  the 
portion  of  the  charge  on  damages,  already  quoted,  the  court, 
among  other  things,  charged  the  jury  that:  "Two  of  the 
plaintiff's  own  horses  —  those  he  had  there  before  he  took 
these  horses  there  —  died,  and  he  has  stated  to  you  his  esti- 
mate of  the  value  of  those  horses  that  died.  Also  the 
amount  of  loss  which  he  sustained  by  being  interrupted  ia 
his  logging  operations  by  the  sickness  of  those  horses  —  not 
being  able  to  keep  his  men  at  work.  He  has  estimated  that 
as  so  much  per  day  for  so  many  days."  So  far  as  such 
charge  relates  to  the  disease  being  pommunicated  to  the 
plaintiff's  other  horses,  it  seems  to  be  unobjectionable,  since 
it  was  specifically  alleged  in  the  complaint,  and  evidence 
admitted  which  tended  to  prove  it;  but,  in' so  far  as  such 
-charge  relates  to  the  loss  which  the  plaintiff  sustained  by 
having  his  logging  operations  interrupted  by  the  sickness 
of  those  horses,  it  was  clearly  erroneous,  since  nothing  of 
the  kind  was  alleged  in  the  complaint,  and  the  evidence  in 
support  of  such  damages  was  taken  under  objection. 

Counsel  for  the  plaintiff  contends  that,  even  if  such  por- 
tion of  the  charge  was  erroneous,  still  that  it  can  be  cured, 
and  a  new  trial  obviated,  by  allowing  the  plaintiff  to  remit 
from  the  verdict  all  but  $523.75,  which  amount,  it  is  claimed, 
is  supported  by  proper  allegations  and  legitimate  evidence. 
The  dilBculty  with  the  contention  is  that,  for  aught  that 
•appears  in  the  record,  the  jury,  or  a  part  of  them,  may  have 
teased  their  verdict  wholly  or  in  part  upon  the  evidence  of 
the  plaintiff's  claim  for  loss  in  business  operations.    Such 
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claim  amounted  to  $1,080.    We  cannot  say  that  there  was 
any  error  in  setting  aside  the  verdict  and  granting  a  new- 
trial. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 
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MunidpaJ  corporations:  Actions  against:  Condition  precedent:  Limita- 
tion: Equitable  relief:  Conveyances:  Reference  to  map:  Adverse 
possession:  Streets:  Surveys:  Estoppel:  Structures  not  in  aid  of 
travel:  Judgment 

1.  The  provision  of  the  charter  of  Appleton  (sea  24,  subch.  V,  oh.  441, 

Laws  of  1885)  that  except  in  case  of  a  city  order  "  no  action  shall 
be  maintained  •  •  .  against  the  city  upon  any  claims  or  de- 
mands of  any  kind  whatsoever,  whether  arising  from  contract  or 
otherwise,  until "  such  claim  shall  have  been  presented  to  the  com- 
mon council,  is  not  a  condition  precedent  to  the  right  of  action, 
but  is  in  the  nature  of  a  statute  of  limitation.  It  is  not  necessary^ 
therefore,  for  the  plaintiff  to  allege  compliance  with  the  provision, 
but  the  answer  must  set  up  the  failure  to  comply  or  the  defense 
will  be  waived. 

2.  Such  a  charter  provision  is  inapplicable  to  an  action  for  equitable 

relief  only,  such  as  an  action  to  restrain  the  city  from  erecting  a 
water  tank  on  land  claimed  by  the  plaintiff. 

8.  A  conveyance  of  a  lot  '* according  to  '*  a  certain  map  cannot  be  held 
to  cover  an  adjoining  strip  which,  according  to  said  map,  is  not  a 
part  of  said  lot  but  is  a  part  of  the  street 

4  A  pleading  or  finding  stating  that  certain  land  bad  been  in  the 
actual  and  continuous  occupancy  and  possession  of  the  plaintiff 
and  her  grantors  for  more  than  forty  years,  and  that  they  had  dur- 
ing that  time  erected  valuable  buildings  thereon,  but  not  stating 
that  such  possession  was  adverse  or  under  claim  of  any  exclusive 
right,  is  iusuflScient  to  show  title  in  the  plaintiff  by  adverse  pos- 
session. 

6.  The  fact  that  a  city  had  caused  a  survey  of  a  street  to  be  made 
which  fixed  its  width  at  sixty  feet,  and  had  constructed  a  side- 
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walk  on  the  line  thus  established,  would  not  estop  it  (as  against  an 
abutting  owner  who  had  done  nothing  in  the  way  of  expenditure 
of  money  or  erection' of  buildings  in  reliance  upon  the  city*s  ac- 
tion) from  claiming,  many  years  after,  an  additional  twelve  feet 
as  part  of  the  street 

0.  A  city  has  no  right  to  erect  on  a  street  a  water  tank  or  other  per- 
manent structure  which  does  not  aid  public  travel  and  injuriously 
affects  the  beneficial  enjoyment  of  his  premises  by  an*  abutting 
owner,  or  his  means  of  ingress  and  egresa 

7.  In  an  action  between  a  lotowner  and  a  city  involving  the  title  to  a 
strip  of  land  claimed  by  the  city  as  part  of  the  street,  the  lotowner 
was  found  to  have  no  title  to.  the  strip,  but  the  evidence  showed 
that  it  might  be  a  serious  question  whether  her  grantor  was  not 
the  owner  thereof.  Held,  that  a  judgment  adjudging  the  strip  to 
be  a  part  of  the  street  and  that  the  lotowner  remove  her  buildings 
therefrom  would  not  be  justified. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  obtain  a  perpetual  injunc- 
tion restraining  the  city  from  erecting  a  trestle  work  and 
water  tank  on  a  twelve-foot  strip  of  land  in  the  city  of  Ap- 
jileionj  which  the  plaintiff  claims  to  own.  The  defendant, 
by  its  answer,  denies  the  plaintiff's  ownership,  and  claims 
that  said  strip  of  land  is  part  of  Johnson  street,  and  by 
counterclaim  asks  that  the  plaintiff  be  restrained  from  erect- 
ing structures  upon  said  strip  or  interfering  with  the  city 
in  its  use  thereof. 

The  evidence  showed  that  one  Amos  A.  Lawrence,  in  1849, 
caused  a  survey  and  plat  of  certain  lands  owned  by  him  in 
the  village  (now  city)  of  Appleton  to  be  made  by  H.  S. 
Wright,  and  caused  the  same  to  be  recorded  in  the  register's 
office.  In  this  plat  appeared  a  certain  block  29,  which  block 
includes  the  disputed  strip  in  question  in  this  action,  and 
was  represented  upon  the  plat  as  shown  on  page  582,  no  dis- 
tances being  given. 

At  some  time  after  1849,  and  prior  to  the  year  1855,  it 
seems  that  Lawrence  deeded  to  one  Beach  a  lot  forty-five 
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feet  in  width  in  said  block  29,  which  lot  took  a  few  feet  ofF 
from  the  east  side  of  lot  1  as  marked  upon  the  Wright  plat; 
and  it  further  appears  by  inference,  rather  than  by  direct 
testimony,  that  an  alley  or  street  running  east  and  west  was. 
actually  opened  through  the  middle  part  of  the  block,  but 
no  plat  was  ever  filed  showing  the  actual  location  of  this, 
street,  nor  does  its  actual  location  upon  the  ground  clearly 
appear.  On  the  13th  of  December,  1855,  Lawrence  conveyed 
to  Ann  Toner  a  part  of  lot  1,  block  29,  describing  the  parcel 
as  follows:  "That  part  of  lot  1  in  block  29  extending  from 
the  lot  occupied  by  Dr.  Beach's  barn  westward  to  Morrison 
street,  and  from  the  alley  in  the  center  of  the  block  north- 
ward to  Edwards  street."  There  is  no  evidence  that  Ana 
Toner  was  ever  in  actual  possession  of  the  premises. 

In  the  year  1857,  Ann  Toner  made  a  deed  to  Ann  Burke,. 
in  which  she  attempted  to  convey  the  premises  which  had 
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been  conveyed  to  her  by  Lawrence,  describing  the  same  as 
follows:  "Commencing  at  the  northeast  corner  of  block  29, 
in  the  village  of  Appleton,  as  surveyed  by  H.  S.  Wright; 
running  east,  on  the  south  line  of  Edwards  street,  sixty-seven 
feet ;  thence  south,  parallel  to  the  east  line  of  Morrison  street, 
one  hundred  and  forty  feet,  to  the  alley  in  the  center  of  said 
block  29;  thence  west,  parallel  to  the  south  line  of  the  said 
Edwards  street,  to  Morrison  street;  thence  north,  along  the 
east  line  of  Morrison  street,  one  hundred  and  forty  feet,  to 
the  place  of  beginning, —  being  the  same  premises  conveyed 
by  Amos  A.  Lawrence  and  wife  to  Ann  Toner."  The  word 
northeast  in  this  description  should  have  been  northwest^  and 
the  mistake  was  corrected  by  a  deed  made  June  23, 1867. 
If  the  distance  of  140  feet  named  in  this  deed  is  controlling, 
then  Ann  Burke  had  no  title  to  the  twelve-foot  strip  in  ques- 
tion; but  the  plaintiff  claims  that  the  street  or  alley  named 
in  the  deed  (now  known  as  Johnson  street)  was  in  fact  152 
feet  distant  from  Edwards  street,  and  that  the  lot  deeded 
by  Ann  Toner  to  Ann  Burke  ran  to  said  street.  Apparently 
there  was  a  mistake  made  as  to  the  number  of  feet  of  land 
in  the  block  north  and  south  amounting  to  twelve  feet. 

In  1883,  Ann  Burke  conveyed  the  premises  by  the  same 
description  to  John  Loesselyong,  who  conveyed  the  same  in 
1888  to  Gilmore  and  Harriman,  and  in  1891,  by  mesne  con- 
veyances with  the  same  description,  the  title  became  vested 
in  Frederick  Harp,  Sr.,  and  Frederick  Harp,  Jr.,  who  gave 
a  mortgage  thereon  to  John  Stephens,  which  mortgage  was 
foreclosed,  and  the  property  sold  to  him,  by  the  same  de- 
scription, in  the  year  1895.  On  February  9, 1900,  Stephens 
executed  a  land  contract  or  bond  for  deed  for  the  premises 
to  the  plaintiff,  JSUen  Davis,  in  which  the  land  to  be  con- 
veyed was  described  as  follows:  "The  south  one  hundred 
ten  and  a  half  feet  of  the  west  sixty-seven  feet  of  lot  num- 
ber 1,  in  block  29,  of  the  Appleton  plat,  according  to  John 
Stephens  map  of  the  said  city  of  Appleton  for  1872." 


584 


SUPEEME  COURT  OF  WISCONSIN. 


[109 


Davis  TS.  City  of  Appleton. 


It  appears  that  in  the  year  1872  the  citj  of  Appleton  caused 
a  plat  and  map  of  the  city  to  be  made  and  recorded  by  one 
John  Stephens,  in  which  block  29  was  represented  substan- 
tially as  follows  (the  representation  of  buildings,  sidewalk, 
and  water  tank,  however,  not  being  in  said  map): 
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The  question  in  this  case  is  as  to  the  ownership  of  the 
strip  of  land,  twelve  feet  in  width,  at  the  south  end  of  lot  1. 
The  plaintiflf  claims  to  own  it,  but  the  city  claims  it  as  part 
of  Johnson  street.  In  May,  1900,  the  city  authorities  pro- 
ceeded to  erect  a  trestlework,  eight  feet  in  height,  and  a 
water  tank  upon  the  twelve-foot  strip  adjoining  the  plaint- 
iff's building,  the  tank  being  intended  to  be  used  to  hold 
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water  for  street-sprinkling  purposes;  and  this  action  was 
brought  to  prevent  the  erection  and  maintenance  of  the 
same. 

The  evidence  showed  that  in  the  year  1858  Ann  Burke 
built  a  hotel  building  on  the  premises,  which  extended  over 
the  twelve-foot  strip,  and  up  to  the  line  of  Johnson  street  as 
it  would  be  if  it  is  sixty  feet  wide.  This  building  was  occu- 
pied by  her  as  a  hotel  until  1876,  when  it  was  partially  de- 
stroyed by  fire.  When  she  commenced  to  rebuild,  she  was 
warned  by  the  mayor  to  remove  the  same  off  of  the  twelve- 
foot  strip,  and  she  complied  with  the  demand.  There  is  no 
testimony  as  to  any  claim  made  by  her  with  regard  to  the 
twelve-foot  strip,  either  before  or  after  the  fire,  nor  does  it 
appear  e^jser  to  have  been  fenced.  Loesselyong,  who  owned 
and  occupied  the  premises  from  1883  to  18S8,  says  that  he 
used  the  lot  for  all  purposes,  and  that  there  was  no  fence  on 
the  sidewalk  line.  Harriman,  who  was  part  owner  from 
1888  to  1891,  testifies  that  he  occupied  the  strip  for  piling 
purposes.  Harp,  who  owned  the  premises  from  1891  to  1895, 
built  a  small  addition  to  the  hotel  on  the  twelve-foot  strip, 
but  says  that  he  never  claimed  to  own  it,  and  he  asked  per- 
mission of  the  aldermen  to  build  the  addition.  The  forego- 
ing is  substantially  all  the  testimony  with  regard  to  the 
character  of  the  occupation. 

On  December  6,  1855,  the  trustees  of  the  village  of  Ap- 
pleton by  an  ordinance  attempted  to  lay  out  a  street  through 
block  29,  as  follows:  ^^The  south  line  one  hundred  and 
twenty  feet  north  of  the  north  line  of  College  avenue,  and 
the  north  line  one  hundred  and  forty  feet  south  of  the  south 
lino  of  Edwards  street,  being  sixty  feet  in  width."  It  is 
certain  that,  if  the  north  and  south  lines  are  rightly  de- 
scribed in  this  ordinance,  the  street  attempted  to  be  laid 
out  is  actually  seventy-two  feet  in  width.  There  was  evi- 
dence that  Johnson  street  was  surveyed  and  staked  out  by 
the  city  authorities  as  sixty  feet  in  width  in  1869,  and  a 
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sidewalk  built  by  the  city,  the  north  side  of  which  is  on  the 
sixty-foot  line,  but  no  act  on  the  part  of  the  owners  of  lot  1 
seems  to  have  been  influenced  by  the  action  of  the  city  in 
staking  out  the  street  and  laying  the  sidewalk.  It  seems 
quite  clear,  on  running  through  ail  the  transaction^,  begin- 
ning with  the  deed  from  Lawrence  to  Toner,  that  there  has 
been  a  mistake  as  to  the  distance  between  Edwards  street 
and  College  avenue,  and  that  the  diiBculty  now  arising  has 
resulted  therefrom. 

The  court  found  that  the  plaintiff  owned  the  twelve-foot 
strip  in  question,  and  that  the  erection  of  the  water  tank 
prevented  her  beneficial  enjoyment  of  the  premises  and  free 
access  to  her  building  from  Johnson  street,  and  granted  a 
perpetual  injunction  against  the  erection  of  the  tank;  where- 
upon the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Thomas  H.  Ryan 
and  Lyman  E.  Banxes^  and  oral  argument  by  Mr.  Barnes. 

For  the  respondent  there  was  a  brief  by  A.  M.  Speixcer 
and  Henry  D.  liyan^  attorneys,  and  John  BoUenseh^  of  coun- 
sel, and  oral  argument  by  Mr.  BotteneeJc. 

WiNSLow,  J.  The  charter  of  the  city  of  Appleton  (sec.  24, 
subch.  V,  ch.  441,  Laws  of  1885)  provides  that,  except  in  the 
case  of  a  city  order,  "  no  action  shall  be  maintained  by  any 
person  against  the  city  upon  any  claims  or  demands  of  any 
kind  whatsoever,  whether  arising  from  contract  or  others- 
wise,  until "  such  claim  shall  have  been  presented  to  the 
common  council.  Appellant  claims  that,  because  the  com- 
plaint in  this  case  does  not  allege  any  such  presentation,  this 
action  cannot  be  maintained.  There  are  two  answers  to  the 
objection :  First.  The  provision  is  not  a  condition  precedent 
to  the  right  of  action,  but  is  in  the  nature  of  a  statute  of 
limitation ;  hence  it  is  not  necessary  for  the  plaintiif  to  al- 
lege compliance  with  it,  but  the  defendant  must  allege  the 
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failure  to  comply  in  defense,  or  it  will  waive  the  point. 
O* Connor  v.  Fond  du  Lae^  ants,  p.  263.  Second.  Such  a  pro- 
vision is  very  plainly  inapplicable  to  an  action  for  equitable 
relief  solely,  like  the  present  action.  PinTcum  v.  JEau  Claire^ 
81  Wis.  301. 

The  question  as  to  whether  the  plaintiff  owned  the  twelve- 
foot  strip  of  land  upon  which  the  city  proposed  to  erect  the 
trestlework  and  water  tank  in  question,  or  whether  it  was 
part  of  the  public  street,  was  the  question  of  fact  which 
was  chiefly  contested  upon  the  trial.  The  plaintiff's  land 
contract  does  not  cover  this  disputed  strip.  The  description 
contained  in  the  contract  covers  only  the  south  llOJ  feet 
of  the  west  67  feet  of  lot  1,  block  29,  according  to  John 
Stephens's  map.  Eeference  to  this  map  shows  that,  as  repre- 
sented thereon,  lot  1  does  not  extend  over  the  twelve-foot 
strip  in  dispute,  and  hence  a  conveyance  of  lot  1  "according 
to''  such  map  cannot,  under  any  known  rule  of  interpretation, 
be  held  to  convey  any  part  of  the  strip.  This  contract  is 
the  only  paper  title  which  the  plaintiff  proved.  Nor  is  any 
claim  of  title  by  adverse  possession  available  to  the  plaintiff. 
It  is  neither  alleged  in  the  pleadings  nor  found  by  the  court. 
The  complaint  simply  alleges  generally  that  the  plaintiff  has 
title.  The  reply  to  the  defendant's  counterclaim  alleges  that 
the  twelve-foot  strip  has  been  in  the  actual  and  continuous 
occupancy  and  possession  of  the  plaintiff  and  her  grantors 
for  more  than  forty  years,  and  that  they  have  during  that 
time  erected  valuable  buildings  thereon,  and  the  findings 
contain  the  same  statement.  It  is  nowhere  alleged  or  found 
that  such  possession  was  adverse  or  under  claim  of  any  ex- 
clusive right,  nor  would  the  evidence  justify  such  a  finding, 
and,  as  this  element  is  necessary  in  order  to  create  a  title  by 
adverse  possession,  it  is  evident  that  the  question  of  such 
title  is  not  in  the  case. 

But  it  is  claimed  that  the  city  is  estopped  from  now  claim- 
ing tbat  the  twelve-foot  strip  is  a  part  of  Johnson  street. 
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We  have  found  no  evidence  that  would  justify  such  a  con- 
clusion. It  is  true  that  there  was  evidence  tending  to  show 
that  the  city  in  1869  caused  a  survey  of  the  street  to  be 
made,  which  survey  probably  fixed  the  supposed  width  of 
the  street  at  sixty  feet,  and  constructed  a  sidewalk  on  the 
line  so  surveyed,  but  nothing  appears  to  have  been  done  by 
the  plaintiff  or  her  grantors  in  the  way  of  expenditure  of 
money  or  erection  of  buildings  in  reliance  upon  the  city's 
action.  There  are  no  circumstances  such  as  were  proven  in 
the  cases  of  Paine  Z.  Co.  v.  Oshkosh^  89  Wis.  449,  and  Renter 
V.  Lawe^  94  Wis.  300.  The  testimony  necessary  to  establish 
an  estoppel  against  the  city  in  cases  of  this  nature  must  be 
clear  and  distinct,  and  of  such  a  character  as  to  amount  to 
a  fraud  to  permit  the  city  to  claim  otherwise.  AsMand  v. 
a  &  N.  W.  jB.  Co,  105  Wis.  398.  The  findings,  therefore, 
which  determine  that  the  plaintiff  has  title  to  the  twelve- 
foot  strip  in  controversy,  and  that  the  city  is  estopped  from 
claiming  the  same  to  be  a  part  of  the  street,  must  be  and 
are  distinctly  overruled. 

This  determination,  however,  does  not  militate  against 
the  correctness  of  the  judgment  enjoining  the  city  from  en- 
tering on  the  strip  for  the  purpose  of  erecting  the  water 
tank  and  maintaining  the  same.  The  plaintiiTs  rights  as 
equitable  owner  under  her  contract  up  to  the  line  of  the 
twelve-foot  strip  are  undisputed.  If  the  twelve-foot  strip 
be  a  part  of  the  street  (as  between  her  and  the  city),  still 
the  city  has  no  right  to  erect  a  permanent  structure  thereon, 
which  does  not  aid  public  travel  and  injuriously  affects  her 
beneficial  enjoyment  of  her  premises  or  her  means  bf  ingress 
or  egress.     La  Crosse  City  R.  Co,  v,  Highee^  107  Wis.  389. 

We  construe  the  judgment  as  simply  enjoining  the  city 
from  appropriating  the  twelve-foot  strip  for  the  purpose  of 
erecting  a  water  tank  thereon,  and  from  using  or  maintain- 
ing the  same,  and,  so  construing  it,  there  seems  no  doubt  of 
its  cor.*ectness,  notwithstanding  the  plaintiff  has  not  shown 
herself  to  be  the  owner  of  the  strip. 
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The  appellant,  however,  contends  that  it  is  entitled  to 
judgment  upon  its  counterclaim  compelling  the  plaintiff  to 
remove  so  much  of  her  building  as  stands  on  the  twelve-foot 
strip,  and  enjoining  her  from  erecting  any  further  structures 
thereon.  The  conclusions  which  we  have  reached,  however, 
forbid  such  a  judgment.  It  is  true  we  have  found  that  the 
plaintiff  has  no  title  to  the  strip,  but  we  have  not  found 
that  the  strip  is  a  part  of  the  street.  The  parties  necessary 
to  the  determination  of  that  question  are  not  before  the 
court.  The  evidence  shows  that  it  may  be  a  serious  ques- 
tion whether  Stephens,  the  plaintiff's  grantor,  is  not  the 
owner  of  the  twelve-foot  strip.  He  is  not  before  the  court, 
no  judgment  here  would  conclude  his  rights,  and  we  do  not 
feel  that  we  would  be  justified  in  adjudging  that  the  twelve- 
foot  strip  is  a  part  of  the  street  and  that  the  plaintiff  should 
remove  her  building,  when  the  question  as  to  Stephens's 
title  to  the  strip  has  not  been  determined. 

By  the  Court —  Judgment  affirmed. 


Thomson,  Eespondent,  vs.  Town  of  Elton,  Appellant.       jgg ggg 

February  28—  March  19, 1901.  ^l^     \^^ 


Municipal  corporations:  Money  borroiced  without  authority:  Implied 

contract  to  repay:  Ultra  vires:  Pleading. 

1  Where  the  officers  of  a  town,  assaming  to  act  in  its  behalf  and  hav- 
ing  the  appearance  of  authority,  borrowed  money,  representing  that 
it  was  to  be  used  for  lawful  town  purposes,  and  it  was  so  used,  and 
the  lender  acted  in  good  faith,  the  law  implies  a  promise  to  return 
the  money,  upon  which  an  action  for  money  liad  and  received 
wiU  lia 

2.  The  doctrine  of  ultra  vires  cannot  be  invoked  by  a  municipal  corpo- 
ration, in  the  absence  of  some  prohil)itory  law,  to  protect  itself 
from  liability  to  refund  money  which  it  has  received  and  of  which 
it  has  had  the  legitimate  benefit,  where  the  individual  dealing  with 
the  corporation  has  parted  with  his  money  believing  that  the  cor- 
poration had  a  lawful  right  to  acquire  it. 
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&  A  general  allegation  that  the  money  received  by  the  municipality 
was  used  for  lawful  municipal  purposes,  so  that  it  had  the  full 
benefit  thereof,  is  sufficient  upon  demurrer.  At  most  such  a  com- 
plaint would  be  open  to  a  motion  to  make  more  definite  and  cer- 
taia 

Appeal  from  an  order  of  the  circuit  court  for  Langlade 
county:  John  Gk)ODLAND,  Circuit  Judge.    Affirmed. 

Action  for  money  had  and  received,  the  following  facts 
being  stated  in  the  complaint  as  constituting  plaintiff's  cause 
of  action,  formal  parts  omitted: 

On  June  18,  1894,  the  chairman  and  clerk  of  the  defend- 
ant town,  for  the  purpose  of  obtaining  for  it  from  Frances 
E.  Babcock  a  loan  of  $3,000,  represented  to  her  that  they 
were  duly  authorized  by  such  town  to  obtain  such  a  loan  on 
five  years  time  at  eight  pe^  cent,  interest  per  annum  pay- 
able annually,  and  that  the  money  when  obtained  would  be 
used  for  proper  and  legitimate  town  purposes.  Said  Frances 
£.  Babcock  believed  such  representations  to  accord  with  the 
truth,  and,  relying  thereon,  loaned  $3,000  to  defendant,  and 
delivered  the  same  to  the  chairman  of  its  board  of  super- 
visors. Thereafter  such  chairman  turned  the  money  over 
to  the  town  treasurer  and  it  became  a  part  of  the  public 
money  of  the  town.  Thereafter  such  money  was  used  for 
legitimate  town  purposes,  so  that  defendant  had  the  full  bene- 
fit thereof.  The  chairman  and  clerk  of  defendant  agreed  in 
its  behalf  that  the  money  should  be  repaid  at  the  end  of  five 
years  from  June  18,  1894,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  payable  annually.  Defendant  has  neg- 
lected and  refused  to  pay  said  loan,  or  any  part  thereof,  or 
the  interest  thereon  except  interest  to  June  18, 1896,  and 
$49.04  of  the  interest  due  July  6, 1897.  The  town  has  re- 
peatedly ratified  such  loan  and  the  use  thereof.  Prior  to 
June  18,  1899,  the  county  of  which  defendant  is  a  part,  pur- 
suant to  action  taken  by  its  county  board,  paid  defendant 
^928  to  be  used  in  discharge  of  said  loan  so  far  as  the  same 
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would  go  for  that  purpose.  Instead  of  its  being  so  used,  it 
was  diverted  from  the  purpose  intended,  but  was  used  for 
legitimate  town  purposes,  so  that  defendant  had  the  full 
benefit  thereof. 

Before  March  24, 1900,  the  claim  against  defendant  on 
account  of  the  facts  stated  was  for  value  duly  assigned  to 
plaintiff,  who  is  the  owner  and  holder  thereof.  After  such 
assignment,  plaintiff  duly  filed  a  verifiM  claim  with  the  de- 
fendant, to  be  placed  before  its  auditing  board  as  required 
by  law.  Thereafter  an  annual  town  meeting  of  the  town 
was  held,  and  more  than  ten  days  elapsed  subsequent  to  such 
meeting  before  the  commencement  of  this  action.  Favor- 
able action  as  to  plaintiff's  claim  was  neither  taken  by  the 
board  of  audit  of  the  town  nor  the  electors  at  such  town 
meeting. 

The  defendant  demurred  on  the  ground  that  the  facts 
stated  were  insufScient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled.  This  appeal  is  from  the  order  en- 
tered on  such  decision. 

For  the  appellant  there  was  a  brief  by  Jf.  J.  Wallrichy  at- 
torney, and  a  supplemental  brief  by  Sanborn^  Jjuse^  Powell  di 
JEUiSy  of  counsel,  and  oral  argument  by  G.  F.  DiUett  and  A.  L. 
Sanborn.  They  contended,  inter  alia^  that  the  complaint  states 
no  cause  of  action.  There  is  no  allegation  that  provision  has 
been  made  for  the  payment  of  this  debt  as  required  by  sec. 
3,  art.  XI,  Const.  This  constitutional  prohibition  is  as  ef- 
fectual against  an,  implied  as  against  an  express  promise. 
The  complaint  does  not  state  facts  and  circumstances  which 
would  authorize  the  town  to  make  an  express  promise  to 
repay  the  money,  and  if  the  town  could  not  bind  itself  by 
an  express  promise  the  law  will  raise  no  implied  promise. 
If  a  recovery  can  be  had  in  this  action,  the  restrictions  im- 
posed by  the  statute  and  by  the  constitution  are  practicall}'' 
of  no  avail  and  may  be  wholly  disregarded  by  the  town 
officers,  and  any  one  having  money  to  loan  may  simply  pay 
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the  same  into  the  treasury  of  the  town  and  recover  it  back 
with  interest  when  he  sees  fit.  A  case  is  not  stated  where 
the  municipality  has  power  to  borrow  money,  for  the  rea- 
son that  the  existence  of  circumstances  that  will  authorize 
a  town  to  borrow  money  are  unusual,  and  there  is  no  pre- 
sumption that  they  exist.  See  1  Beach,  Pub.  Corp.  §§  216- 
221,  240-251;  Thomas  v.  Richmond,  12  Wall.  349;  McDon- 
ald V.  New  York,  68  N.  Y.  23,  23  Am.  Eep.  144,  and  cases 
cited;  Ifewhery  v.  Fox,  37  Minn.  141,  5  Am.  St.  Rep.  830; 
Mayor  v.  Ray,  19  Wall.  468;  Brady  v.  New  York,  20  N.  Y. 
312;  Hague  v.  Philadelphia,  48  Pa.  St.  527;  Nash  v.  St. 
Patdj  8  Minn.  172 \.Covinffton  dk  M,  B,  Co.  v.  Athene,  85 
6a.  367;  Burchfidd  v.  New  Orleans,  42  La.  Ann.  235;  Rens 
V.  Grand  Rapids,  73  Mich.  237;  Bogart  v.LamoUe,  79  Mich. 
294;  Sutro  v.  Pettit,  74  Cal.  332,  5  Am.  St.  Rep.  442;  1  Dil- 
lon, Mun.  Corp.  §  457;  Cooley,  Const.  Lim.  (6th  ed.),  261; 
Agawam  Nat  Bank  v.  South  Hadley,  128  Mass.  503 ;  Clark 
V.  Des  Movies,  19  Iowa,  199;  Baltimore  v,  Mtisgrave,  48  Md. 
272;  Hodges  v.  Buffalo,  2  Denio,  110;  Martin  v.  Brooklyn, 

1  Hill,  545;  Boom  v.  Utica,  2  Barb.  10A:\  Albany  v.  Ctinliff, 

2  N.  Y.  165;  Dill  v.  Wareham,  7  Met.  438;  Stetson  v,  Kemp- 
ton,  7  Am.  Dec.  145;  Lowell  P.  C.  S.  Bank  v.  Winchester^  8 
Allen,  109;  Litchjidd  v.  BaUou,  114  U.  S.  190;  Marsh  v. 
Fulton  Co.  10  Wall.  676 ;  Donovan  v.  New  York,  33  N.  Y. 
291. 

J.  C  Kerwin,  for  the  respondent,  to  the  point  that  the 
money  was  paid  into  the  town  treasury  in  good  faith  and 
used  for  town  purposes,  and  the  law  imposes  an  obligation 
on  the  town  to  do  justice,  cited  Paul  v.  Kenosha,  22  Wis. 
266 ;  Beach,  Pub.  Corp.  §§  222,  226,  and  cases  cited ;  MaJt£r 
i\  Chicago,  38  111.  266;  Argenti  v.  San  Praiicisco,  16  Cal.  256; 
Tiedeman,  Mun.  Corp.  §  164,  and  cases  cited;  Norton  v.  Rock 
Co.  13  Wis.  613;  1  DiPoi,  Mun.  Corp.  (4th  ed.),  §§  459,  460; 
GoodaU  V.  Milicaukee,  5  Wis.  32;  Marsh  v.  Fulton  Co.  10 
Wall.  676;  Waitz  v.  Ormsby  Co.  1  Nev.  370;  Hejiderson  v. 
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Sibley  Co.  28  Minn.  515;  Chapman  v.  Dougia%  Co.  107  TT.  S. 
348;  MorviUe  v.  Am.  T.  8oc.  123  Mass.  129;  ClarJc  v.  Saline 
Co.  Comm^rSy  9  Neb.  516;  Pimental  v.  San  I^rancisco,  21  Cal. 
362;  Frankfort  B.  Co.  v.  FramJcfort,  18  B.  Mon.  41;  State 
Board  of  Education  v.  Aberdeen,  56  Miss.  518;  DiU  v.  Ware- 
ham,  7  Met.  438;  Peed  v.  McCra/ry,  94  Ga.  487;  Z&uisiana 
V.  Wood,  102  U.  S.  294;  Bank  of  U.  S.  v.  Dandridge,  12 
"Wheat.  74 ;  Ilitchcoclc  ^.  Galveston,  96  U.  S.  341 ;  Oassett  v. 
Andover^  21  Vt.  342;  Scofield  v.  Council  Bluffs,  68  Iowa,  695; 
Polk  Co.  S.  Bank  u  Staie,  69  Iowa,  24;  Abbot  v.  Eermon,  7 
Me.  118;  Cullen  v.  Carthage,  103  Ind.  196;  State  Board  of 
Agriculture  v.  Citizens  St.  B.  Co.  47  Ind.  407;  Brown  v. 
Atchison,  39  Kan.  37;  Sangam,on  Co.  Supers  v.  Springfield, 
63  111.  66;  Smith  v.  Barron  Co.  44  Wis.  686;  7  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  946,  and  note  5. 

MABSHALLy  X  It  is  Considered  that  this  case  is  ruled 
against  appellant  by  Paid  v.  Kenosha,  22  Wis.  266,  Sr/tith 
V.  Barron  Cb.  44  Wis.  686,  Brodhead  v.  Milwaukee,  19  Wis. 
624,  and  Lafebre  v.  Board  of  Education,  81  Wis.  660, —  par- 
ticularly bythe  first  and  last  of  such  cases.  The  principle 
of  those  cases  is  that  municipalities  are  bound  by  moral  ob- 
ligations, as  well  as  individuals,  and  that  where,  in  case  of 
the  latter,  such  an  obligation  will  give  rise  to  a  legal  liability, 
it  may  have  the  same  effect  as  to  a  municipality ;  that  if  a 
municipality  obtains  money  of  a  person  by  an  illegal  sale  of 
property  to  him,  or  an  illegal  contract  of  some  kind,  not 
expressly  prohibited  by  law  nor  tainted  by  moral  turpitude 
so  that  court  on  grounds  of  public  policy  will  not  recognize 
it,  or  the  relations  growing  out  of  it,  to  grant  relief,  and  such 
person  acts  in  good  faith  in  parting  with  his  money,  believ- 
ing the  same  to  be  for  the  benefit  of  the  municipality,  and 
the  latter  uses  the  money  for  its  legal  and  legitimate  pur- 
poses, to  that  extent  the  law  will  imply  a  promise  to  return 
the  same,  upon  which  a<i  action  for  money  had  and  received 
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will  lie.  Justitia  .nemini  neganda  est  applies  even  to  a 
person  dealing  with  a  public  corporation.  Whether  that 
doctrine  is  a  safe  rule  in  public  affairs,  and  will  successfally 
stand  the  test  of  experience,  may  well  be  doubted.  There 
might  be  a  wide  difference  of  opinion  about  it  if  the  matter 
were  open  for  consideration  as  an  original  question.  The 
courts  in  other  states  are  by  no  means  in  harmony  in  regard 
to  it.  However,  it  has  been  too  long  the  law  of  this  state 
to  be  changed  by  mere  judicial  action.  The  way  is  open  for 
the  legislature  to  deal  with  the  subject  at  any  time.  From 
the  fact  that  the  law  as  declared  by  the  court  has  stood  with- 
out any  attempt  by  the  legislature  to  change  it  for  over 
thirty  years,  we  must  presume  that  it  accords  with  the 
public  will. 

Counsel  for  appellant  contend  that  this  case  can  be  dis- 
tinguished from  Paul  v.  Kenosha^  which  is  to  some  extent 
true  as  to  the  facts,  though  in  no  essential  particular,  it  is 
believed.  But  certainly  there  is  no  difference  between  the 
two  in  principle.  In  this  case  the  money  was  obtained  by 
the  officers  of  appellant,  assuming  to  act  in  its  behalf  and 
having  the  appearance  of  authority,  to  be  used  for  lawful 
town  purposes,  and  it  was  so  used.  In  the  Paul  Case  the 
money  was  obtained  of  the  individual  in  the  same  way,  as  a 
consideration  for  the  sale  of  bonds  previously  made  for  an- 
other purpose,  issued  therefor,  and  thereafter  acquired  by 
the  municipality.  The  reissue  of  the  bonds  was  illegal, 
though,  as  supposed,  for  a  legitimate  purpose;  and  the  money 
was  used  for  such  purpose,  though  the  bonds  were  as  worth- 
less as  so  much  waste  paper.  No  reason  is  perceived  why 
the  case  would  have  been  different  if,  instead  of  making  use 
of  the  canceled  bonds  to  obtain  the  money,  the  city,  with- 
out authority,  had  made  a  new  bond  for  the  purpose,  or  ob- 
tained the  money  without  going  through  the  form  of  issuing 
a  bond  at  all.  The  implied  promise  upon  which  the  recov- 
ery was  sustained  arose,  not  from  the  loan  of  money  to  the 


"Wis.]  JAlfUARY  TERM,  1901.  595 

Thomson  yb.  Town  of  Elton. 

municipality,  nor  the  mere  illegality  of  the  means  used  to 
obtain  it,  but  from  the  fact  that  the  city,  having  possession 
of  money  to  which  it  had  no  legal  right,  used  the  same  for 
lawful  municipal  purposes.  The  implied  promise  sprang 
into  life  at  the  instant  the  money  was  used  as  a  part  of  the 
public  funds  and  for  purposes  for  which  public  money  would 
otherwise  have  been  used. 

The  authorities  that  support  a  municipal  liability  under 
circumstances  above  indicated  are  too  numerous  to  warrant 
an  attempt  to  cite  all  of  them.  Salt  Lake  City  v.  Hollister^ 
118  U.  S.  256;  Pimentcd  v.  San  Francisco^  21  Cal.  351,  362; 
Louisiana  v.  Wood^  102  U.  S.  294;  Read  v.  Plattsmouth^  107 
U.  S.  568;  Ga%t8e  v.  Cla/rhviUe^  5  Dillon,  165,  180;  Allen  v. 
La  Fayette^  89  Ala.  641 ;  Scofield  v.  Council  Bluffs^  68  Iowa, 
«95. 

Much  time  might  be  spent  in  reviewing  the  foregoing  and 
other  cases,  but  it  is  thought  that  nothing  after  all  could  be 
added  to  what  has  already  been  said  in  previous  decisions 
of  this  court  to  which  we  have  referred,  so  we  forego  further 
discussion. 

It  is  firmly  established  here  that  the  doctrine  of  ultra  vires 
•cannot  be  invoked  by  a  corporation,  in  the  absence  of  some 
prohibitory  law,  to  protect  itself  from  liability  to  refund 
money  which  it  has  received  and  had  the  legitimate  benefit 
of.  That  is  most  generally  invoked  in  cases  where  private 
corporations  are  involved,  but  it  applies  just  the  same  to 
public  corporations,  where  the  individual  dealing  with  the 
corporation  acts  in  good  faith, —  that  is,  parts  with  his 
money  or  property  to  the  corporation  believing  that  it  has 
a  lawful  right  to  acquire  it. 

Some  complaint  is  made  that,  admitting  the  principle  con- 
tended for  by  respondent's  counsel,  the  complaint  is  insuflS- 
cient  because  it  does  not  show,  by  proper  allegations  of 
facts,  that  the  money  received  by  appellant  was  used  for 
lawful  town  purposes;  that  the  general  allegation  to  that 
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effect  is  a  conclusion  of  law.  We  cannot  agree  to  that. 
"Whether  the  money  was  used  for  legitimate  town  purposes  or 
not  is  a  question  of  mixed  law  and  fact  that  may  properly  be 
pleaded  according  to  the  legal  eflFect  of  the  facts.  Iowa  Co.  v. 
Mineral  Point  E.  Co.  24  Wis.  93.  At  most  the  complaint  was 
open  to  a  motion  to  make  more  definite  and  certain.  In  a 
complaint  for  money  had  and  received  under  the  old  system 
of  pleading,  the  facts  were  pleaded  according  to  their  legal 
effect,  and  it  has  been  repeatedly  held  that  a  statement  of 
facts  good  at  the  common  law  in  actions  like  this  is  sufficient 
under  the  Code.  Bliss,  Code  PL  299,  and  cases  cited.  In  Mc^ 
£tnnon  v.  Vollmar^  75  Wis.  82,  a  complaint  in  such  an  action^ 
containing  the  very  meager  common-law  allegations,  was  sus- 
tained. No  particulars  of  the  claim  were  stated  in  the  com- 
plaint, and  there  was  no  bill  of  particulars  given  or  demanded. 
It  is  possible  that  the  framersof  the  Code  did  not  contemplate 
such  a  result  of  their  work  when  they  said,  "  The  complaint 
shall  contain  a  plain  and  concise  statement  of  the  facts  con- 
stituting each  cause  of  action,  without  unnecessary  repeti- 
tion;" but  such  construction  was  adopted  by  the  courts  in 
the  state  from  which  we  took  the  Code,  before  its  adoption 
here,  though  at  a  time  when  there  was  a  strong  mclination 
to  hold  onto  old  forms  and  ingraft  them  onto  the  new  sys- 
tem so  far  as  possible.  That  was  done,  and  it  is  believed 
the  courts  went  beyond  reason  in  some  cases.  But  in  re- 
spect to  the  matter  under  discussion,  it  may  well  be  said 
that  if  a  complaint  for  money  had  and  received,  no  more 
definite  in  form  than  is  required  by  the  rules  of  the  common 
law,  does  not  come  within  the  letter  of  sec.  2646,  Stats.  1898, 
as  to  containing  a  plain  and  concise  statement  of  the  facts 
constituting  the  cause  of  action,  it  cannot  be  held  bad  on 
demurrer,  since  the  statute  requires  the  allegations  of  a 
pleading,  for  the  purpose  of  determining  their  effect,  to  be 
liberally  construed  with  a  view  to  substantial  justice  be- 
tween the  parties.     Sec.  2668,  Stats.  1898.     That  requires 
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that  every  reasonable  intendment  and  presumption  shall  be 
made  in  favor  of  a  pleading.  Morse  v.  Oilmcm^  16  Wis.  504; 
Miller  v.  Bayer ,  94  Wis.  123.  If  the  language  of  a  com- 
plaint will  reasonably  admit  of  a  construction  that  will  sup- 
port it,  that  construction  is  to  be  sought  for  and  adopted 
when  found,  instead  of  one  that  will  condemn  it.  To  that 
end  all  facts  reasonably  inferable  from  facts  expressly  al- 
leged are  to  be  deemed  set  forth  and  as  forming  a  part  of 
the  pleading.  Eliefoth  v.  N.  W.  L  Co.  98  Wis.  495;  Zino 
Carlonate  Co.  v.  First  Nat.  Banky  103  Wis.  125;  Valley  L 
W.  Mfg.  Co.  V.  Ooodrick,  103  Wis.  436. 

We  should  say  before  closing  this  subject  that  in  Paul  v. 
Kenosha^  22  Wis.  266,  the  allegation  as  to  the  use  of  the 
money  was  substantially  the  same  as  in  the  case  before  us, 
and  it  does  not  appear  to  have  occurred  to  court  or  counsel 
then  that  the  complaint  was  insufficient.  This  is  the  lan- 
guage: "The  money  was  solicited  and  received  by  the  de- 
fendant for  the  legitimate  municipal  purposes  of  the  defend- 
ant, and  not  for  any  other  or  different  purpose.  It  was 
placed  in  the  city  treasury  with  the  other  money  and  funds 
of  such  city,  kept  and  used  for  municipal  purposes,  and 
wholly  used  by  the  defendant  for  its  legitimate  municipal 
purposes." 

What  has  been  said  requires  the  order  appealed  from  to 
be  affirmed. 

By  the  Court. —  So  ordered. 
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ScHLEi,  Appellant,  vs.  Struck,  Hespondent. 

Febimary  g8  —  March  19, 1901, 

Boundaries:  Surveys:  Fences:  Adverse  possession:  Estoppel:  Court  and 
jury:  Evidence:  Fences  in  adjoining  section:  Records  of  public  offi- 
cers: Admissibility:  Appeal:  BUI  of  exceptions, 

1.  In  an  action  of  ejectment  involving  the  location  of  a  boundary  line^ 

it  is  held,  upon  the  evidence,  to  have  been  for  the  jury  to  say 
whether  the  fences  between  the  parties  were  built  by  agreement 
and  whether  either  party  had  by  his  conduct  or  by  long  acquies- 
cence estopped  himself,  and  also  to  say  which  of  three  differing^ 
surveys,  each  of  which  located  the  true  line  on  defendant's  side  of 
the  fence,  was  correct 

2.  Evidence  as  to  how  a  fence  on  a  disputed  line  agrees  with  fences  in 

an  adjoining  section  is  inadmissible,  unless  the  natural  boundaries 
or  monuments  and  the  monuments  or  stakes  set  in  the  course  of 
the  original  survey  cannot  be  found. 

8.  As  a  general  rule,  when  public  officers  are  required  by  statute  to 
make  a  record  of  official  acts,  such  records  are  admissible  in  evi- 
dence if  relevant  to  the  controversy. 

4.  Where  a  record  is  offered  in  evidence  and  rejected,  and  the  question 
of  its  admissibility  is  to  be  raised  on  appeal,  so  much  of  it  as  will 
enable  the  court  to  consider  the  question  intelligently  must  be 
preserved  in  the  bill  of  exceptions 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     lieversed. 

This  is  an  action  of  ejectment  to  recover  possession  of 
two  small  tracts  of  land, —  one  on  the  south  side  of  the  S.  E. 
i  of  the  N.  E.  i  of  section  16,  town  19,  range  21  E.,  com- 
mencing at  the  southeast  corner  and  running  west  9.90 
chains,  and  being  .26  chains  wide  at  the  west  end  and  .40 
chains  wide  at  the  east  end.  The  other  is  a  strip  of  land 
somewhat  irregular  in  shape,  on  the  south  side  of  the  N".  W. 
i  of  the  N.  E.  i  of  the  same  section.  On  the  trial  a  verdict 
was  directed  for  defendant  on  the  ground  that  there  was  no 
sufficient  evidence  of  plaintiff's  title  to  go  to  the  jury.  The 
plaintiff  has  appealed  from  the  judgment  in  defendant's 
favor. 
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For  the  appellant  there  was  a  brief  by  Nash  dh  Naah^  and 
oral  argument  by  Z.  J.  Nash. 

For  the  respondent  there  was  a  brief  by  C.  E,  MoMvUeriy 
attorney,  and  J,  E.  McMuUen^  of  counsel,  and  oral  argument 
by  J.  E,  MoMvilen. 

Bardeen,  J.  The  plaintiflF  owns  the  E.  J  and  the  N.  W.  i  of 
the  N.  E.  i  of  section  16.  The  defendant  owns  the  8.  W.  i 
of  theJS".  E.  i.and  the  K  E.  i  of  the  S.  E.  i  of  the  same 
section.  One  of  the  disputes  between  the  parties  relates  to 
the  true  location  of  the  east  and  west  quarter  line  of  the 
section.  The  plaintiff  insists  that  the  quarter  post  on  the 
east  line  is  lost,  and  that  the  quarter  line  should  be  run 
equidistant  between  the  two  section  corners.  To  establish 
this  contention,  he  produced  three  surveyors  who  had  made 
surveys  of  the  section.  It  is  unnecessary  to  canvass  the  tes- 
timony of  these  witnesses  in  detail.  No  two  of  them  agreed 
upon  the  exact  location  of  the  line.  Mr.  O'Hara,  who  made 
a  survey  in  1895,  located  the  east  quarter  post  about  five 
rods  south  of  the  fence  maintained  by  defendant.  He  ad- 
mitted on  the  trial  that  this  post  should  have  been  placed 
about  three  and  one-half  rods  further  south.  The  defendant 
was  not  satisfied  with  this  survey,  so  he  employed  Mr.  Ertz 
to  make  a  survey  in  1896.  Ertz  made  another  survey  in 
1897,  and  found  that  defendant's  fence  was  forty  links,  or 
twenty -seven  feet,  too  far  north  at  the  east  end,  and  twenty- 
six  links,  or  seventeen  feet,  at  the  west  end.  Mr.  Pitz  also 
made  a  survey  in  1897,  which  varied  from  the  others  and 
gave  the  plaintiff  more  land  than  either  of  the  other  surveys. 
There  is  no  question  but  that  defendant's  fence  is  some  dis- 
tance north  of  either  of  the  three  lines  established  by  the 
surveyors.  As  near  as  we  can  get  at  it  from  the  mass  of 
testimony  produced,  defendant  claims  that  he  built  his  fence 
in  1878  in  accordance  with  some  line  pointed  out  by  the 
plaintiff,  and  in  accordance  with  other  fences  in  that  neigh- 
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borbood.  The  plaintiff  claims  that  this,  as  well  as  the  other 
fences  in  dispute,  was  not  intended  to  be  permanent,  as  no 
6ne  knew  the  true  location  of  the  division  lines.  Testimony 
was  offered  in  support  of  the  claims  of  each,  and  in  most  in- 
stances was  in  direct  contradiction.  The  fence  on  the  south 
side  of  the  N.  W.  i  of  the  IST.  E.  J  was  built  of  stumps,  and 
is  some\yhat  irregular  in  its  course.  It  is  some  distance  north 
of  the  line  established  by  the  surveyors.  It  was  first  built 
in  1875  or  1876,  and  defendant  claims  twenty  years'  adverse 
occupancy.  The  circumstances  connected  with  the  building 
of  this  and  the  other  fences  are  in  dispute  between  the  par- 
ties, as  well  as  the  location  of  the  true  line  between  them  as 
fixed  by  the  surveyors. 

The  contest  was  one  peculiarly  for  the  jury.  The  evi- 
dence either  way  is  not  so  overwhelming  as  that  this  court 
can  say  there  was  nothing  to  be  submitted  to  the  jury.  On 
the  contrary,  there  were  sharp  disputes,  conflicting  infer- 
ences, and  important  deductions  to  be  drawn  from  the  tes- 
timony, which  made  the  issues  proper  for  jury  determina- 
tion. It  was  for  the  jury  to  say  whether  the  fences  were 
built  by  agreement,  and  whether  either  party  has  by  his 
conduct  or  by  long  acquiescence  estopped  himself.  It  was 
for  the  jury  to  determine  which  of  the  surveyors'  lines  was 
the  correct  one.  Counsel  for  the  defendant  seems  to  think 
that,  because  they  failed  to  agree  in  their  surveys,  there  was 
no  basis  upon  which  the  jury  could  act.  As  to  the  quarter 
line,  they  all  agreed  that  plaintiff's  fence  was  too  far  north. 
Now,  unless  the  jury  find  that  such  fence  was  put  there 
under  an  agreement  as  to  the  true  line,  and  has  been  main- 
tained under  such  circumstances  as  that  plaintiff  is  estopped 
from  questioning  it,  or  that  the  land  sought  to  be  recovered 
has  been  adversely  occupied  for  such  a  length  of  time  as  to 
preclude  recovery,  they  must  necessarily  determine  which 
of*  the  surveyors'  lines  is  the  correct  one.  Under  any  view 
of  the  case,  this  variance  in  the  testimony  did  not  invest  the 
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-court  with  authority  to  disregard  the  testimony  entirely,  or 
to  direct  a  verdict  for  either  party.  We  have  mentioned 
but  a  few  of  the  most  prominent  facts  that  seem  to  com- 
mand a  submission  of  this  case  to  the  jury.  Others  appear 
in  the  record,  and  need  not  be  specifically  mentioned.  A 
new  trial  may  relieve  the  case  of  many  of  its  seeming  em- 
barrassments. 

The  testimony  as  to  how  defendant's  fences  agreed  with 
fences  in  an  adjoining  section  was  immaterial,  and  should 
have  been  rejected.  Fairfidd  v.  ^arretUj  73  Wis.  463; 
Fuller  V.  Worthy  91  Wis.  406.  This  rule,  however,  may  have 
to  yield  if  the  case  is  brought  within  the  principle  stated 
in  Gale^iUe  v.  Parker^  107  Wis.  363,  and  cases  cited.. 

As  regards  the  refusal  of  the  court  to  allow  the  plaintiff, 
in  rebuttal  of  the  testimony  of  August  Schmidt,  to  show  by 
the  county  surveyor's  record  matters  to  dispute  such  testi- 
mony, the  bill  of  exceptions  is  not  sufficiently  definite  to 
give  us  a  basis  upon  which  to  determine  the  question.  The 
witness  had  testified  at  length  regarding  a  survey  made  in 
1868  or  1869  by  Fayette  Ormsby,  the 'then  county  surveyor. 
The  law  required  him  to  keep  a  correct  and  fair  record  of 
all  surveys  made  by  him,  in  a  book  provided  by  the  county 
for  that  purpose,  and  to  preserve  the  field  notes  and  calcu- 
lations of  each  survey.  The  law  nowhere  declares  the  legal 
-effect  of  such  records,  but  the  rule  is  general  that,  when 
persons  in  public  office  are  required  by  statute  to  make  a 
record  of  their  official  acts,  such  records  are  admissible  in 
•evidence  if  relevant  to  the  controversy.  Jones,  Ev.  §  520. 
With  this  in  mind,  both  the  counsel  and  the  court  will  be 
able  to  keep  from  error  on  another  trial.  The  poverty  of 
the  record  as  to  the  substance  or  contents  of  the  rejected 
•evidence  renders  it  impossible  for  us  to  say  the  court  erred 
in  the  matter  complained  of.  What  was  said  by  this  court 
in  Dodge  v.  O'DelVs  Estate^  106  Wis.  296,  demonstrates  the 
necessity  of  carefully  preserving  in  the  bill  of  exceptions  so 
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much  of  the  rejected  records  as  will  enable  as  to  intelli- 
gently consider  the  question  raised. 

By  the  Court — The  judgment  is  reversed,  and  the  canse 
is  remanded  for  a  new  trial. 


Kbaheb,  Administratrix,  Appellant,  vs.  Willy  and  another^ 

Respondents. 

February  £8  —  Marcih  19,  1901. 

Master  and  servant:  Death  from  hoUer  explosion:  Negligence  of  repairer: 
Contributory  negligence:  Necessity  of  pressure  test, 

1.  In  an  action  to  recover  for  the  death  of  an  engineer  who  was  killed 
by  the  explosion  of  a  boiler  of  which  he  had  charge  in  defendants' 
mill,  it  appeared,  among  other  things,  that  three  days  before  the 
explosion  the  deceased  discovered  a  small  leak  in  a  horizontal  seam 
in  the  boiler;  that  he  reported  it  to  defendants,  who  thereupon  em- 
ployed a  skilled  boiler  repairer  to  do  whatever  was  necessary;  that 
such  repairer  made  a  careful  visual  examination  and  a  hammer 
test  without  discovering  any  signs  of  weakness,  and  then  calked 
the  seam  and  stopped  the  leak :  that  he  also  asked  the  deceased 
whether  he  should  make  a  pressure  test,  but  was  told  not  to  do  so; 
and  that  the  explosion  occurred  the  following  day  when  steam  was 
generated  in  the  boiler  and  had  reached  a  pressure  of  between 
ninety  and  a  hundred  pound&  Plaintiff's  evidence  also  showed 
that  it  was  not  customary  for  repairers  to  take  other  precautions 
than  those  taken,  and  no  negligence  prior  to  the  discovery  of  the 
leak  was  claimed.  Inspection  of  the  boiler  after  the  explosion 
showed  that  there  was  an  old  crack  in  the  underlying  lap  of  steeU 
extending  several  feet  horizontally  between  the  rows  of  rivets^ 
which,  however,  did  not  extend  through  the  whole  thickness,  and 
could  not  have  been  discovered  either  by  external  or  internal  in- 
spection or  by  sound.    Held,  that  the  defendants  were  not  iiabla 

2l  At  least  as  much  knowledge  of  the  necessity  of  a  pressure  test  in  a 
boiler  in  which  a  leak  has  been  stopped  by  calking  is  to  be  imputed 
to  a  trained  engineer  as  can  be  assumed  by  a  court  by  virtue  of  its 
imputed  acquaintance  with  merely  the  common  knowledge  on 
that  subject 
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Appeal  from  a  judgment  of  the  circuit  court  for  Outaga- 
mie county :  Fkank  M.  Fish,  Judge.    Affi/tmed. 

Suit  by  plaintiflf,  who  is  administratrix  and  widow  of 
William  H.  Kramer,  deceased,  to  recover  damages  for  his 
death,  resulting  January  17,  1899,  on  the  explosion  of  a 
steam  boiler,  the  property  of,  and  in  the  flouring  mills  of, 
the  defendants. 

The  plaintifTs  evidence  disclosed  that  the  deceased  at  the 
time  of  his  death  was  thirty-three  years  of  age;  that  up  to 
about  nine  years  before  he  had  been  a  farmer.  At  that 
time  he  came  to  Appleton,  and  was  apprenticed  to  the  tin- 
ner's trade,  and  worked  at  various  occupations  until  1895, 
when  he  became  employed  as  a  fireman  for  the  defendants, 
and  was  employed  in  that  capacity,  either  by  them  or  others, 
from  that  time  to  some  four  months  before  his  death.  Dur- 
ing a  considerable  part  of  the  time  of  his  employment  by 
the  defendants  as  a  fireman  he  served  as  engineer,  and  some- 
thing like  four  months  before  the  accident  he  became  their 
chief  engineer,  and  thence  up  to  the  time  of  his  death  had 
charge  of  their  boilers  and  steam  power.  The  boiler  in 
question  had  been  used  about  four  years,  and  was  manu- 
factured for  the  defendants  by  manufacturers  having  repu- 
tation amongst  the  best  boiler  makers  in  the  United  States, 
and  was  of  superior  materials.  It  was  sixteen  feet  long  by 
seventy-two  inches  in  diameter,  consisting  of  a  steel  shell 
three  eighths  of  an  inch  thick,  with  seams  fastened  with  a 
double  row  of  rivets  two  and  one-half  inches  apart,  and 
rested  upon  a  brick  foundation.  The  boiler  had  been  in 
continuous  use  and  carefully  cared  for,  and  needed  no  re- 
pairs until  a  few  days  previous  to  the  explosion,  when  the 
deceased  discovered  a  slight  leak  in  a  horizontal  seam.  He 
notified  the  owners  on  Sunday,  January  15th,  who  employed 
one  Fairbanks,  running  the  only  boiler  shop  in  Appleton, 
with  large  experience  and  good  standing  and  repute  as  a 
repairer  of  boilers.    After  looking  at  the  boiler,  he  indi- 
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cated  a  portion  of  the  brick  wall  needing  to  be  removed, 
and  the  following  day  came,  and,  under  the  directions  of  the 
deceased,  proceeded  to  examine  and  repair  the  boiler.  He 
examined  it  carefully  inside  and  out,  discovered  no  defects 
after  emptying  and  filling  it  with  water  two  or  three  times, 
except  the  slight  leak  referred  to,  and  attempted  to  calk  it. 
As  he  did  so,  the  leak,  which  had  formerly  been  for  only 
some  four  inches  of  the  seam,  extended  along  until  he  had 
completed  his  calking  for  a  distance  of  several  feet  and 
stopped  the  leak.  He  then  inquired  of  the  deceased,  "Shall 
we  test  the  boiler?"  to  which  deceased  replied,  *'N"o;  it  is 
not  necessary."  He  accordingly  went  away,  the  brick  founda- 
tion was  replaced,  steam  generated  the  following  day,  and 
when  it  reached  somewhere  between  ninety  and  100  pounds 
pressure  the  boiler  exploded,  killing  the  deceased,  who  was 
engaged  in  his  duties  about  the  same.  It  was  then  found 
that  in  the  underlying  lap  of  steel,  at  about  the  place  where 
the  leak  had  been,  was  an  old  crack  extending  horizontally 
a  distance  of  some  feet  between  the  two  rows  of  rivets. 
This  crack  did  not  extend  through  the  whole  thickness  of 
the  metal,  but  varied  in  depth  from  one  sixteenth  of  an  inch 
to  nearly  the  whole  thickness,  and  is  assumed  to  have  been 
the  cause  of  the  explosion.  It  could  not  be  discovered  by 
either  external  or  internal  inspection  nor  by  sound.  Plaint- 
iff's Avitnesses  all  testified  that,  if  there  were  any  reason  to 
apprehend  a  defect,  the  proper  precaution  was  to  test  the 
boiler  by  a  cold-water  pressure  test,  and  that  thereby  the 
defect  in  question  would  have  been  discovered;  also  that,  if 
calking  was  effective  to  stop  the  leak,  one  would  not  appre- 
hend such  defect.  The  defendants  had  no  knowledge  of  the 
condition  of  the  boiler  save  such  as  they  derived  from  the 
deceased  himself.  The  leak  was  such  a  one  as  ordinarily  an 
engineer  would  repair  without  sending  for  a  boiler  maker. 
At  the  close  of  plaintiff's  evidence,  on  motion,  judgment 
of  nonsuit  was  granted,  from  which  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  hj  A.  M.  Spencer y  at- 
torney, and  John  £oUenseky  of  counsel,  and  oral  argument 
by  Mr.  Bottenseh 

Lyman  K  BameSy  for  the  respondents. 

Dodge,  J.  The  case  made  by  plaintiff's  evidence,  though 
accorded  the  most  favorable  inference,  clearly  fails  to  show 
any  negligence  by  defendants  in  ascertaining  and  maintain- 
ing the  safety  of  the  boiler  which  the  deceased  operated. 
Due  care  in  its  original  purchase  is  affirmatively  shown. 
Frequent  and  careful  inspection  by  the  engineer  in  charge 
is  also  proved  up  to  the  time  when  it  passed  into  the  care  of 
the  deceased.  There  is  no  evidence  as  to  such  precautions 
during  the  four  months  of  his  control,  but  such  omission 
cannot  adversely  affect  defendants,  both  because  negligence 
must  be  proved  affirmatively,  and  because,  if  there  were 
omission  of  usual  precaution  in  this  respect,  it  would  be  the 
negligence  primarily  of  the  plaintiff's  intestate.  But,  indeed, 
there  is  no  claim  of  any  negligence  during  any  period  pre- 
liminary to  the  discovery  of  the  leak  on  the  Saturday  pre- 
ceding the  Tuesday  of  the  explosion.  Of  this  leak  the 
defendants  are  not  shown  to  have  had  any  knowledge  ex- 
cept such  as  they  derived  from  the  deceased,  who  was  in 
charge  of  the  apparatus,  a  man  of  mature  years,  Avho  had, 
to  the  knowledge  of  defendants,  between  four  and  five  years' 
experience  in  operation  of  boilers  either  as  fireman  or  en- 
gineer, and  who,  by  accepting  the  latter  position,  had  asserted 
his  own  qualifications.  Upon  his  notification,  the  defend- 
ants employed  a  boiler  repairer  of  standing  and  repute  to 
do  what  was  necessary,  under  decedent's  directions.  It  is 
difficult  to  conceive  any  greater  care  which  they  could  have 
exercised  for  their  employee's  safety,  except,  perhaps,  to  dis- 
charge him  from  the  employment  in  proximity  to  a  leaking 
boiler. 

But  plaintiff  contends  that  at  this  point  the  boiler  repairer 
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became  the  representative  of  the  employer,  and  that  he  was 
guilty  of  omission  to  do  all  that  could  have  been  done  to 
ascertain  whether  there  was  other  defect  in  the  boiler  than 
mere  opening  of  seams;  insists  that  he  might  have  cut  away 
the  bolts,  and  examined  the  steel, plates  where  they  lapped 
over  each  other,  and  might  have  applied  the  water-pressure 
test,  either  of  which  would  have  disclosed  the  crack  or  fis- 
sure which  existed.  Plaintiff's  witnesses  testify  that  cus- 
tomarily nothing  of  the  sort  would  be  done  if  calking 
proved  effective  to  stop  the  leak,  and  that,  if  any  suspicion 
of  weakness  were  justified,  the  usual  precaution  would  be 
to  test  the  boiler.  The  repairer,  Fairbanks,  excluded  re- 
sponsibility for  the  leak  of  any  break  in  the  iron  by  careful 
visual  examination  and  by  the  hammer  test,  and  he  effect- 
ually stopped  the  leak  by  calking.  Under  the  evidence,  he 
might  consistently  with  due  care  have  stopped  there,  but 
he  did  not.  He  submitted  to  the  plaintiff's  intestate  the 
question  whether  he  should  make  a  test  of  the  boiler,  and 
was  by  him  directed  not  to  do  so.  It  appears  conclusively 
by  plaintiff's  testimony  that  this  conduct  was  not  negligent; 
that  it  was  the  usual  and  customary  caution  under  the  cir- 
cumstances. 

Counsel,  however,  urges  that  we  must  hold  as  matter  of 
common  knowledge  that  the  omission  of  the  pressure  test 
is  negligence,  since  it  might  have  disclosed  the  weakness. 
This  contention,  if  sustained,  must  equally  defeat  plaintiff's 
recovery;  for  her  intestate  voluntarily  accepted  the  risk  of 
such  omission  with  full  knowledge  of  its  occurrence.  To 
him,  a  trained  engineer,  is  certainly  to  be  imputed  as  much 
knowledge  of  the  necessity  or  propriety  of  such  test  as  can 
be  assumed  by  a  court  by  virtue  of  its  imputed  acquaintance 
with  merely  tha  common  knowledge  on  the  same  subject. 
If  we  can  know  that  such  omission  was  negligence,  cer- 
tainly he  must  have  known  it  and  must  be  chargeable  with 
assumption  of  any  risk  so  occasioned.    To  summarize  the 
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situation :  The  evidence  fails  to  disclose  any  omission  by  the 
defendants  of  the  precautions  usual  and  customary,  and,  as 
to  the  only  omission  of  any  precaution,  shows  affirmatively 
that  it  occurred  with  the  knowledge  and  assent  of  the 
plaintiff's  intestate.  Under  rules  of  law,  now  so  trite  as  to 
call  for  neither  reiteration  nor  citation  of  authority,  the  de- 
fendants cannot  be  held  liable,  and  judgment  of  nonsuit 
was  proper. 
By  the  Court. —  Judgment  affirmed. 


WooDWAED,  Respondent,  vs.  Smith,  Appellant. 

February  £8— March  19, 190  L 

Nonnegotiable  instrument:  Failure  of  consideration:  Court  and  Jury: 

Contracts:  Performance:  Mutuality, 

1.  In  an  action  upon  an  order  for  the  payment  of  money  out  of  a  speci- 

fied fund,  brought  by  an  indorsee  against  the  drawer,  the  defend- 
ant's evidence  tended  to  prove  that  the  order  was  given  as  part 
payment  on  a  contract  with  the  payees  by  which  they  were  to 
driU  for  defendant,  at  specified  prices  per  foot,  until  a  flowing  well 
was  obtained  or  they  were  ordered  to  stop  —  payment  to  be  made 
when  the  work  was  completed;  that  the  plaintiff  knew  of  the  con- 
tract and  induced  defendant  to  give  the  order  by  fraudulently  rep- 
resenting that,  if  it  were  given,  he  would  furnish  the  payees  the 
necessary  material  to  complete  their  contract;  and  that  after  said 
order  was  given  the  plaintiff  refused  to  furnish  said  material  and 
the  payees  stopped  drilling,  although  they  had  not  obtained  a  flow- 
ing well  and  were  not  ordered  to  stop.  HeZd,  that  the  question 
whether  the  consideration  for  the  order  failed  should  have  been 
submitted  to  the  jury. 

2.  A  contract  with  well-drillers  by  which  they  were  to  drill  until  a 

flowing  well  was  obtained  or  they  were  ordered  to  stop,  at  fixed 
prices  per  foot  depending  on  the  distance  drilled,  is  not  void  for 
want  of  mutuality. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.  Reversed. 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
JPhillips  <&  Hicksy  and  for  the  respondent  on  that  of  Wigmariy 
Martin  <&  Martin. 

Cassoday,  0.  J.  This  action  is  to  recover  $600,  with  in- 
terest from  June  1, 1897,  alleged  to  be  due  to  the  plaintiff 
on  an  order  executed  by  the  defendant  on  the  day  and  year 
last  named,  upon  the  Buckstaff-Ed wards  Company,  whereby 
he  directed  that  company  to  pay  Woodward  &  Erickson 
$600,  and  to  charge  the  same  to  his  account,  and  which 
order  was,  for  value  received,  assigned  to  the  plaintiff.  It 
was  alleged  that  the  corporation  and  the  defendant  each 
refused  to  pay  such  order  after  due  demand. 

The  defendant  answered  by  way  of  admissions,  denials, 
and  counter  allegations  to  the  effect  that  January  2,  1897, 
the  defendant  entered  into  an  agreement  with  Woodward 
&  Erickson  wherein  and  whereby  they  agreed  to  drill  for 
the  defendant  a  flowing  well, —  they  to  furnish  the  mate- 
rials and  do  all  the  Avork  necessary,  and  to  drill  until  they 
procured  a  flowing  well  or  until  they  were  ordered  bj^  the 
defendant  to  stop  drilling;  that  the  defendant  was  to  pay 
therefor  $1  per  foot  for  the  first  200  feet,  $1.25  per  foot 
for  the  next  200  feet,  and  $1.50  per  foot  for  the  balance, 
until  the  same  should  be  completed,  and  to  board  them 
and  advance  to  them  small  sums  of  money  from  time  to 
time  for  spending  money  only,  but  that  the  bulk  of  the 
payments  was  to  be  made  only  when  the  work  should  be 
completed;  that  Woodward  &  Erickson  entered  upon  the 
performance  of  the  contract,  and  continued  such  work  there- 
under until  such  order  was  given;  that  during  that  time  the 
defendant  boarded  them  and  advanced  to  them  small  suras 
of  money,  as  requested,  amounting  in  the  aggregate  to  $60; 
that  June  1, 1897,  Woodward  &  Erickson  represented  to  the 
defendant  that  they  had  gone  to  the  end  of  their  rope,  and 
that  it  was  necessary  for  them  to  procure  more  rope,  in  order 
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to  drill  deeper;  that  the  plaintiff,  who  is  the  father  of  George 
E.  Woodward,  one  of  the  members  of  that  firm,  had  been 
famishing  them  material  from  time  to  time  and  wonld  fur- 
nish them  with  enough  to  finish  the  contract;  that  June  1, 
1897,  the  plaintiff  represented  to  the  defendant  that  he  was 
furnishing  the  material  and  had  furnished  the  material  for 
Woodward  &  Erickson  to  perform  the  work,  and  falsely  and 
fraudulently,  and  with  intent  to  deceive  the  defendant  and 
to  procure  from  him  such  order  without  consideration,  rep- 
resented to  him  that  he  would  furnish  to  Woodward  &  Erick- 
,6on  more  and  sufficient  material  to  complete  their  contract, 
provided  the  defendant  would  give  such  order;  that,  relying 
upon  such  representations  and  promises,  he  was  induced  to 
give  such  order,  which  was  without  consideration  and  void ; 
that,  upon  procuring  the  order,  Woodward  &  Erickson  con- 
tinued to  drill  for  a  short  time,  until  they  got  to  the  end  of 
all  the  rope  they  had,  and  then  the  plaintiff  refused  to  fur- 
nish more  material,  as  he  had  agreed,  and  they  refused  to 
complete  their  contract  and  removed  their  drill  and  engine; 
that  thereupon  the  defendant  directed  the  corporation  to 
withhold  payment  on  the  order  until  further  directed ;  that 
they  did  not  complete  the  well;  that  it  was  not  a  flowing 
well,  and  was  worthless  to  the  defendant;  and  that  he  was 
ready  to  perform  his  contract.  At  the  close  of  the  testi- 
mony the  court  directed  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  order  and  interest.  From  the  judg- 
ment entered  upon  that  verdict  the  defendant  appeals. 

This  case  was  here  upon  a  former  appeal,  and  was  re- 
versed because  the  court  excluded  essential  evidence  on  the 
part  of  the  defendant,  and  then  directed  a  verdict  in  favor 
of  the  plaintiff.  Woodward  v.  Smith,  104  Wis.  365.  On  the 
last  trial  such  evidence  was  admitted,  but  the  court  never- 
theless directed  a  verdict  in  favor  of  the  plaintiff  on  the 
ground  that  the  defendant  had  "  failed  to  establish  his  de- 
fense in  this  case."    Certainly  the  testimony  of  the  defend- 
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ant  tended  to  prove  that  the  contract  was  as  alleged  in  the 
answer;  that  the  order  was  procured  from  the  defendant 
by  the  plaintiff  personally,  and  upon  his  representations  and 
promises;  that,  when  Woodward  &  Erickson  stopped  work 
and  abandoned  the  job,  they  had  drilled  to  the  depth  of  540 
feet;  that  they  never  got  a  flowing  well,  and  that  the  de- 
fendant never  ordered  or  directed  them  to  stop  drilling,  but 
that  they  stopped  of  their  own  accord  and  refused  to  drill 
further.  Such  testimony  of  the  defendant  was  corroborated 
hy  several  witnesses,  and  to  some  extent  by  Erickson.  Such 
evidence  was  sufficient  to  take  the  case  to  the  jury,  notwith-. 
standing  the  evidence  to  the  contrary  on  the  part  of  the 
plaintiff. 

It  is  contended  on  the  part  of  the  plaintiff  that  there  was 
a  want  of  mutuality  in  the  contract.  The  contract  was  by 
parol.  The  parties  differ  as  to  its  exact  terms.  For  the  pur- 
poses of  this  appeal,  it  must  be  assumed  that  the  contract  was 
as  testifled  to  by  the  defendant.  If  such  were  the  terms  of 
the  contract,  then  Woodward  &  Erickson  were  bound  to  con- 
tinue drilling  at  the  prices  named  until  they  got  a  flowing 
well  or  should  be  directed  to  stop  by  the  defendant.  There 
is  nothing  in  the  recent  decisions  of  this  court  to  support  the 
contention  of  counsel  for  the  plaintiff  that  there  was  such 
want  of  mutuality.  Roffrrianv.Maffioli^  104  Wis.  630;  Teipel 
V.  Meyer^  106  Wis.  41.  On  the  contrary,  the  principles  con- 
ceded in  those  cases  show  that  such  a  contract,  if  made,  was 
binding  upon  Woodward  &  Erickson  and  the  plaintiff  as 
their  assignee. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
Versed,  and  the  cause  is  remanded  for  a  new  trial. 
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CiiTT  OF  OfliPPEWA  Falls,  Eespondent,  ys.  Hopkins,  Appel-  J^        ^142 

lant. 

February  IS 8— March  19, 1901. 

Jdunidpdl  corporations:  Highways:  Removal  of  obstruction:  Direction 
to  commen4se  proceedings:  User:  Discontinvxtnce:  Statute  dedara- 
tory  of  common  law:  Effect  of  repeal:  Estoppel:  Pleading. 

1.  Plaintiff  city  attempted  to  lay  out  an  extension  of  G.  street  to  take 
the  place  of  an  existing  highway,  but  admittedly  failed  by  reason 
of  defects  in  the  proceedings.  After  said  extension  had  been  used 
for  about  two  years  the  owner  of  the  land  closed  it  up,  and  also 
closed  up  the  old  highway,  which,  however,  had  never  been  entirely 
abandoned  by  the  traveling  public.  Subsequently  the  common 
<X)uncil  directed  the  city  attorney  to  commence  proceedings  against 
said  land  owner  "  for  the  removal  of  an  obstruction  placed  by  him 
across  the  extension  of  G.  street.**  Heldt  a  sufficient  direction  for 
the  commencement  of  proceedings  for  the  removal  of  the  obstruc- 
tion from  the  highway  as  it  existed  before  the  attempted  change, 
although  such  highway  had  never  been  named  and  its  designation 
as  an  extension  of  G.  street  was  not  entirely  accurate. 

U  A  well-established  principle  of  the  common  law  is  not  abrogated  by 
the  repeal  of  a  statute  merely  declaratory  thereof. 

3.  A  highway  may  be  established  by  twenty  years'  adverse  user  alone. 

4b  A  highway  is  not  discontinued  by  the  attempted  laying  out  of  an- 
other to  take  its  place,  where  the  proceedings  for  laying  out  the 
new  highway  are  void  and  it  never  became  a  highway  in  fact. 

.5.  Where  an  estoppel  is  relied  upon  as  a  defense  it  must  be  pleaded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
<5ounty:  Jahes  O'Neill,  Judge*    Affirmed. 

This  is  an  action  in  equity,  brought  by  the  city  to  compel 
the  removal  of  obstructions  from  an  alleged  highway  and 
to  enjoin  any  further  obstruction  thereof.  The  defendant 
in  h:s  answer  denies  the  existence  of  any  highway  at  the 
place  in  question.  The  evidence  upon  the  trial  showed  that 
the  defendant  is  the  owner  of  the  N.  E.  i  of  the  S.  E.  J  and 
the  N.  W.  i  of  the  S.  E.  i  of  section  7,  and  that  such  land 
is  within  the  limits  of  the  city  of  Chijppewa  Falls.    The  dis- 
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puted  highway  runs  in  a  general  south Avesterly  direction 
through  a  part  of  each  forty  acres.  The  following  map 
shows  the  situation,  the  line  marked  "  Disputed  Highway  '* 
being  the  center  line  of  the  alleged  highway : 


The  claim  of  the  city  was  that  a  highway  existed  on  said 
line  by  user  only  for  more  than  twenty  years  prior  to  the 
year  1896. 

The  court  found  as  facts  that  at  the  time  of  the  commence^ 
ment  of  the  action  a  highway  existed  in  the  city  of  Chippewa 
FaJUy  the  center  line  thereof  being  tlie  line  marked  upon 
the  plat  as  " Disputed  Highway;"  that  said  highway  had 
been  opened,  used,  and  traveled  by  the  general  public  con- 
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tinuously  for  more  than  twenty  years  before  the  summer  of 
1895,  and  during  all  that  time  bad  been  the  main  traveled 
highway  leading  from  Chippewa  FaUe  to  the  village  of 
Badger  Mills  and  the  city  of  Eau  Claire;  that  in  1895  cer- 
tain officers  t>f  the  city  of  Chippewa  FalU  attempted  to 
change  the  course  of  said  highway  where  it  crosses  the  de- 
fendant's land,  by  opening  another  highway  through  another 
part  of  said  land,  but  that  said  new  highway  was  opened 
without  defendant's  consent  and  without  any  proceedings  to 
comply  with  the  law  regulating  the  opening  and  laying  out 
of  highways;  that  after  the  opening  of  said  new  road,  for 
about  two  years,  nearly  all  the  travel  was  diverted  to  and 
passed  over  said  new  road,  but  that  the  old  highway  first 
described  was  never  entirely  abandoned  by  the  traveling 
public,  and  no  proceedings  were  taken  to  vacate  or  discon- 
tinue the  same ;  that  in  the  year  1897  the  defendant  fenced 
in  and  plowed  the  said  new  road  or  highw*ay,  and  has  kept 
the  same  inclosed  and  plowed  ever  since,  and  entirely  pre- 
vented any  use  thereof  by  the  public,  and  denied  that  the 
public  had  any  rights  therein;  that  in  the  year  1897  the  de- 
fendant also  erected  fences  across  the  said  old  highway,  so 
as  to  entirely  prevent  public  travel  thereon,  and  still  main- 
tains said  fences;  that  the  commencement  of  this  action  was 
duly  authorized  by  the  common  council  of  the  plaintiff  city. 

As  conclusions  of  law  the  court  found  that  the  pretended 
alteration  of  said  higbAvay  in  1895  was  illegal  and  void,  and 
that  the  same  was  never  altered,  abandoned,  or  discontin- 
ned ;  that  the  old  highway  is  still  a  lawful  highway  in  said 
city;  that  the  defendant,  by  obstructing  said  new  road  and 
preventing  use  thereof,  is  estopped  from  claiming  that  the 
same  constituted  a  valid  alteration  of  the  old  highway. 
Upon  these  findings  judgment  was  entered  for  the  plaintiff 
according  to  the  prayer  of  the  complaint,  and  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  W.  H.  Stafford 
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and  John  P.  Wallj  attorneys,  and  U.  JB.  Saydetiy  of  counsel, 
and  oral  argument  by  JUr.  Hoyden. 

IF.  M,  Bowe^  city  attorney,  for  the  respondent 

WiNSLow,  J.  Many  exceptions  were  taken  by  the  appel- 
lant, but  there  are  but  four  questions  which  require  discus- 
sion. 

1.  Was  it  shown  that  the  commencement  of  this  action 
was  properly  authorized  by  the  common  council?  The  ac- 
tion was  commenced  by  the  city  attorney,  the  complaint 
being  verified  by  the  acting  mayor.  By  the  charter  of  the 
city  (ch.  164,  Laws  of  1885),  the  general  control  of  city  af- 
fairs, including  removal  of  obstructions  from  streets,  is 
vested  in  the  common  council  by  the  usual  provisions.  By 
sec.  5  of  subch.  IV  of  the  charter  it  is  provided  that  "  the 
city  attorney  shall  conduct  all  the  law  business  of  the  cor- 
poration and  of  all  departments  thereof,  and  all  other  law 
business  in  which  the  city  shall  be  interested  wh^en  so  di- 
rected by  the  common  council."  Prior  to  the  commence- 
ment of  this  action,  on  March  8, 1898,  the  following  resolu- 
tion was  passed  by  the  common  council:  "That  the  city- 
attorney  be,  and  he  is  hereby,  authorized  and  directed  to 
commence  an  action  against  Wilson  Hopkins  for  the  re- 
moval of  an  obstruction  placed  by  him  across  the  extension 
of  Greenville  street  in  said  city."  It  is  claimed  by  appel- 
lant that  the  commencement  of  an  action  like  the  present 
is  included  under  the  head  of  "  other  business,"  and  hence 
that  it  must  be  directed  by  the  common  council;  that  the 
alleged  highway  in  question  is  not  in  any  proper  sense  an 
"  extension  "  of  Greenville  street,  but  that  the  highwjiy  at- 
tempted to  be  opened  by  the  city  in  1895,  without  compli- 
ance with  the  provisions  of  law,  must  be  considered  as  the 
extension  of  Greenville  street  referred  to  in  the  resolution. 

Conceding  for  the  sake  of  the  argument,  but  not  deciding, 
that  the  bringing  of  the  action  must  first  be  authorized  by 
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the  common  coancil,  we  think  that  the  resolution  of  the 
council,  when  fairly  considered,  is  sufficient  authority.  It 
was  amply  proven  that  the  proceedings  by  which  the  coun* 
cil  attempted  to  lay  out  the  supposed  extension  westward 
of  Greenville  street  in  1895  were  fatally  defective,  because 
there  was  never  any  notice  given  to  the  landowner  of  the 
proposed  taking,  no  establishment  of  the  necessity  of  con- 
demnation hy  ft  jury^  and  no  damages  ever  awarded  or  paid, 
and  that  the  same  was  permanently  closed  up  by  the  land- 
owner in  1897.  Thus  it  is  evident  that  this  supposed  ex- 
tension of  Greenville  street  did  not  exist  in  March,  1898, 
either  de  facto  or  dejure.  Reference  to  the  map  shows  that 
any  person  traveling  on  Greenville  street  in  a  westerly  di- 
rection might,  and  probably  would,  consider  the  disputed 
highway  as  an  extension  of  Greenville  street  to  the  west  and 
south.  While  the  highway  itself  has  not  been  named,  and 
its  designation  as  an  extension  of  Greenville  street  is  not  per- 
haps entirely  accurate,  there  seems  no  doubt  but  that  the 
council  intended  to  refer  to  it  in  the  resolution  above  quoted. 
!N'either  strict  nor  technical  construction  should  be  applied 
to  the  terms  of  such  an  authority. 

2.  Are  the  findings  of  fact  sustained  by  the  evidence  ? 
There  was  considerable  evidence  both  ways  upon  these  ques*  , 
tions,  especially  upon  the  question  as  to  the  amount  of  travel 
over  the  disputed  highway,  and  the  question  as  to  whether 
such  travel  was  confined  to  a  single  well-defined  track.  It 
would  hardly  be  profitable  to  review  it,  and  it  must  be  suf- 
ficient to  say  that  examination  of  the  proof  shows  that  there 
was  ample  evidence  to  sustain  the  findings. 

3.  Has  the  common-law  principle  that  a  highway  may  be 
established  by  twenty  years'  user  been  abolished  in  this  state? 
By  sec.  85,  ch.  19,  E.  S.  1858,  it  was  provided  that  "all 
roads  not  recorded  which  shall  have  been  used  as  public 
highways  twenty  years  or  more,  and  roads  not  recorded 
which  shall  hereafter  be  used  ten  years  or  more,  shall  be 
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—  

deemed  public  highways."  This  section  was  repealed,  in 
the  Kevised  Statutes  of  1878,  before  either  the  twenty -year 
period  or  the  ten-year  period  had  elapsed  as  to  the  highway 
in  question  here,  and  the  following  provision  took  its  place 
(R.  S.  1878, sec.  1294):  "All  roads  not  recorded  which  shall 
have  been  or  shall  be  used  arid  worJced  as  public  highways 
ten  years  or  more  shall  be  deemed  public  highways."  The 
appellant's  contention  is  that  by  this  latter  statute  the  com- 
mon-law principle  that  a  highway  may  be  established  by 
twenty  years'  user  alone  (if  any  such  principle  exists)  is 
abolished  in  this  state,  and  that  since  the  passage  of  that 
statute  no  highway  can  be  created  by  user  alone,  but  that 
working  must  be  combined  therewith.  With  this  conten- 
tion we  cannot  agree.  In  Lemon  v.  Sat/den^  13  "Wis.  159, 
and  in  Wyman  v,  State^  13  Wis.  663,  it  was  held  in  effect 
that  the  use  of  a  definite  highway  by  the  public  for  twenty 
years  with  the  assent  of  the  owner  was  conclusive  evidence 
of  dedication,  and  in  the  first  case  cited  it  was  further  said 
that  the  first  clause  of  the  section  quoted  from  the  Statutes 
of  1858  was  simply  declaratory  of  the  common  law.  The 
principle  that  twenty  years'  user  alone  is  sufficient  to  estab- 
lish a  highway  by  user  is  either  expressly  or  impliedly  recog- 
nized in  the  following  subsequent  cases  in  this  court :  Hanson 
V.  TayloTy  23  Wis.  547  (overruling  State  v.  Joyce^  19  Wis.  90); 
State  V.  CasUe^  44  Wis.  670;  Pewaukee  v.  Savoy ^  103  Wis. 
271 ;  Strieker  v.  Reedshurg^  101  Wis.  457. 

The  proposition  that  a  well-established  principle  of  com- 
mon law  has  been  abrogated  by  the  repeal  of  a  statute  which 
was  simply  declaratory  of  the  common  law  is  novel,  to  say  the 
least,  and  will  not  bear  examination.  If  a  law  should  be 
passed  declaring  that  an  assault  and  battery  was  a  tort  and 
that  the  injured  party  should  have  a  cause  of  action  to  re- 
cover damages  therefor,  we  do  not  suppose  it  would  be  ar- 
gued that  the  repeal  of  the  law  would  put  an  end  to  all  civil 
liabilities  for  assault  and  battery.    By  section  13  of  article 
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XIV  of  the  constitution  of  this  state  such  parts  of  the  com- 
mon law  as  were  in  force  at  the  time  of  the  adoption  of  the 
constitution  continue  a  part  of  the  law  until  altered  or  sus- 
pended by  the  legislature.  An  act  which  is  simply  declara^ 
tory  of  a  common-law  principle  gives  no  substantial  right. 
How,  then,  can  its  repeal  take  away  any  substantial  right? 
The  question  seems  to  answer  itself.  An  analogous  question 
arose  in  the  case  of  Wilson  v.  Henry ^  40  Wis.  594,  where  it 
was  argued  that  the  statutory  definitions  of  the  conditions 
necessary  to  establish  adverse  possession  under  paper  titl6 
excluded  all  other  conditions;  but  it  was  held  by  this  court 
that  whatever  would  constitute  adverse  possession  under 
paper  title  outside  of  the  statute  (i.  e.  at  common  law)  still 
constitutes  it,  notwithstanding  the  statutory  definitious.  We 
conclude  that  the  repeal  of  sec.  85,  ch.  19,  B.  S.  1858,  and 
the  enactment  of  sec.  1294,  K.  S.  1878,  did  not  alter  or  sus- 
pend the  common-law  rule  that  a  highway  may  be  created 
by  user  alone  for  twenty  years,  but  simply  added  the  re- 
quirement of  working  to  make  complete  the  operation  of 
the  ten-year  statutory  user. 

4.  It  is  claimed  that  the  old  road  was  discontinued  by  the 
laying  out  and  opening  of  the  supposed  new  highway  in 
1895,  or  at  least  that  the  city  is  estopped  from  now  claim- 
ing the  existence  of  the  old  highway.  Neither  of  these 
claims  is  tenable.  As  to  the  first  proposition,  it  is  sufficient 
to  say  that  the  supposed  new  highway  was  never  a  high- 
way in  fact,  and  that  to  constitute  a  discontinuance  of  a 
highway  by  the  laying  of  another  to  accomplish  the  same 
purpose,  that  other  must  necessarily  be  laid.  This  seems 
self-evident.  As  to  the  second  proposition,  we  have  found 
no  acts  of  sufficient  significance  on  the  part  of  the  defend- 
ant, resulting  from  the  city's  action,  to  justify  the  applica- 
tion of  the  principle  of  estoppel,  and  furthermore  no  such 
defense  was  pleaded. 

By  the  Court —  Judgment  affirmed. 
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February  £8— March  19,  IdOL 

Municipal  corporations:  Superior  city  charter:  Firemen  are  "  officers:  '* 
Salary:  Change  during  term:  Agreement  to  accept  less  than  legal 
salary:  Estoppel:  Appeal:  Records 

1.  Firemen  being  expressly  included  by  the  oity  charter  of  Superior 

(Laws  of  1891,  cb.  124, sees.  11,21)  among  the  appointive  "officers** 
of  the  city,  their  salaries  are  governed  by  the  provisions  of  sec  15 
of  the  charter,  to  the  effect  that  every  officer  of  the  city,  with  cer- 
tain exceptions,  shall  be  paid  an  annual  salary;  that  the  common 
council  in  the  month  of  March  shall  fix  the  salary  of  every  such 
officer  who  may  be  elected  or  appointed  during  the  ensuing  year; 
and  that  the  salary  of  an  officer  so  fixed  shall  not  be  increased  or 
diminished  during  his  term  of  office. 

2.  The  salary  of  a  public  officer  is  not  a  matter  that  can  be  fixed  hy 

contract,  either  before  or  after  the  terra  commences,  but  is  an  in- 
cident of  the  office,  and  the  incumbent  thereof  has  the  same  title 
to  the  salary  that  he  has  to  the  office. 

8.  Where  the  law  prohibits  a  municipality  from  changing  the  compen- 
sation of  an  officer  during  his  term  of  office,  he  will  not  be  es- 
topped, by  signing  an  agreement  to  accept  a  less  amount  in  con- 
sideration of  being  retained  in  office,  and  by  accepting  the  amount 
so  stipulated  for  his  services,  from  recovering  the  balance  of  his 
legal  salary. 

4  To  warrant  this  oourt  in  reversing  a  judgment  which  denies  the 
right  of  an  officer  to  recover  as  salary  any  sum  in  addition  to  what 
he  had  received  and  accepted,  it  must  appear  from  the  record 
what  salaiy  he  was  legally  entitled  to  And  where  the  law  re- 
quired that  his  salary  be  fixed  by  the  common  council  at  a  certain 
time,  a  showing  that  it  was  fixed  by  the  council  at  another  time  is 
insufficient,  such  action  of  the  council  being  illegal 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  James  O'Neill,  Judge.     Affirined. 

Action  to  recover  a  balance  said  to  be  due  plaintiff  from 
defendant  for  services  rendered  as  a  fireman.  The  cause 
was  tried  by  the  court.  The  evidence  disclosed,  without  dis- 
pute, the  following: 

From  1893  to  May  1,  1897,  plaintiff  was  a  fireman  for  de- 
fendant city,  by  appointment  by  the  common  council  thereof* 
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In  February,  1896,  such  council  passed  an  ordinance  in  form 
fixing  the  salaries  of  all  officers  and  employees  of  the  city 
for  the  ensuing  year,  that  of  plaintiff  being  named  at  $65 
per  month.  September  29,  1896,  the  council,  by  resolution, 
determined  to  reduce  the  compensation  of  the  employees  in 
the  police  and  fire  departments  of  the  city  and  to  decrease 
the  monthly  pay  roll  of  the  fire  department  to  $1,500  per 
month,  either  by  reducing  the  rate  of  wages  or  the  number 
of  employees,  or  both.  When  the  resolution  was  adopted, 
and  as  a  part  of  the  proceedings,  the  mayor  of  the  city  was 
requested  to  call  before  him  all  the  men  on  the  police  force 
and  in  the  fire  department  of  the  city  and  acquaint  them 
with  the  nature  of  the  resolution  reducing  their  compensa- 
tion and  to  request  them  to  sign  an  agreement  providing 
that  in  consideration  of  their  further  employment  they 
would  accept  as  full  compensation  for  future  services  the 
wages  fixed  in  accordance  with  said  resolution.  September 
30,  1896,  pursuant  to  such  determination  and  request,  the 
mayor  called  before  him  the  policemen  and  firemen  of  the 
city,  at  which  time  plaintiff  signed  the  following  agreement: 

"Whereas,  the  city  of  Superior^  owing  to  the  lack  of 
money  in  its  treasury,  has  found  it  necessary  to  curtail  and 
lessen  its  expenses  and  for  that  purpose  the  common  council 
of  said  city  nas,  by  resolution,  passed  September  29th,  1896, 
provided,  among  other  things,  that  the  monthly  pay  roll  of 
the  fire  department  of  said  city  be  reduced  to  ^1,500  per 
month,  said  reduction  to  be  effected  by  reducing  the  num- 
ber of  men  employed  in  said  department  or  the  rate  of 
wages  paid,  or  both,  and  desiring  to  be  continued  in  the 
employ  of  said  city  in  said  department;  now,  therefore,  the 
undersigned  severally  and  each  for  himself  proposes  and 
offers  that  in  consideration  of  being  retained  in  the  service 
of  said  city  in  said  department,  1  will  accept  and  receive  as 
full  compensation  for  such  services  from  and  after  October 
1st,  1896,  per  month  the  sura  set  opposite  my  respective 
name.  It  being  understood  that  my  acceptance  of  the  re- 
duced rate  of  wages  as  herein  provided  does  not  insure  my 
continued  retention  in  such  service  or  in  any  way  affect  the 
right  of  the  mayor  of  said  city  to  discharge  me  at  any  time.'' 


\ 
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The  sum  set  opposite  plaintiff's  name  was  $42.  There- 
after from  and  inclusive  of  October,  1896,  to  and  inclusive 
of  February,  1897,  he  received  $42  per  month,  and  for  the 
two  following  months  $60  per  month. 

On  such  facts  the  trial  court  decided  that,  notwithstand- 
ing the  charter  of  the  defendant  required  the  common  coun- 
cil, in  the  month  of  March  each  year,  to  fix  the  amount  of 
salary  incident  to  every  city  salaried  oflBce,  whether  elective 
or  appointive,  for  the  ensuing  year,  and  prohibited  such 
council  from  changing  any  salary  so  fixed  for  such  year, 
plaintiff  was  not  entitled  to  recover  more  than  the  amount 
he  had  received,  Jbecause  he  was  not  an  oflBcer  within  the 
meaning  of  the  charter,  but  was  a  mere  employee;  that  his 
salary  was  legally  reduced  by  the  action  of  the  common 
council  on  the  29th  day  of  September,  1899 ;  that  he  had  no 
fixed  term  of  office,  and  was  subject  to  be  discharged  at  the 
pleasure  of  the  mayor,  and  that  by  signing  and  fully  exe- 
cuting the  agreement  to  receive  $42  per  month  for  his  serv- 
ices as  full  compensation  therefor,  he  was  estopped  from 
claiming  any  additional  amount.  Judgment  was  rendered 
pursuant  to  such  decision,  dismissing  the  action,  and  for 
costs  in  favor  of  defendant. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Crownhart  cfe  Foley, 

For  the  respondent  there  was  a  brief  by  Archibald  Mc- 
Kay and  Oeo.  B.  IludnaU^  and  oral  argument  by  Mr.  Hud- 
nail. 

Marshall,  JT.  Was  appellant  an  oflBcer  of  the  city  of 
Superior  within  the  meaning  of  its  charter,  ch.  124,  Laws  of 
1891?  It  seems  to  have  been  overlooked  that  such  question 
must  be  tested  by  the  charter,  and  that  it  was  decided  on 
general  principles  governing  who  is  an  officer  and  who  an 
employee  of  a  municipality.  If  the  same  line  could  be  fol- 
lowed here,  support  could  be  easily  found  for  the  conclusion 
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of  the  trial  court,  but  it  cannot,  since  the  charter  unmis- 
takably includes  firemen  among  the  appointive  city  officers. 
That  appears  by  implication  by  sec.  9,  and  expressly  by 
sees.  11  and  21.*  By  sec.  13,  the  term  of  all  officers  of  the 
city  is  fixed  at "  one,  two  or  three  years  respectively,  as 
herein  provided,  and  until  their  respective  successors  are 
elected  or  appointed  and  qualified."  By  sec.  11,  the  power  of 
appointment  of  firemen  is  placed  with  the  mayor,  as  is  also 
the  power  of  removal  at  his  pleasure  by  sec.  21.  Sec.  15  — 
following  sec.  11  which  recognizes  firemen  as  officers,  and 
sec.  13  fixing  the  term  of  office  of  all  officers  —  provides 
that  every  officer  of  the  city,  except  supervisors,  aldermen, 
school  commissioners,  justices  of  the  peace,  and  constables, 
shall  be  paid  an  annual  salary,  and  that  the  common  coun- 
cil, in  the  month  of  March,  shall  fix  the  amount  of  salary 
that  shall  be  received  by  every  city  officer  entitled  to  a  sal- 
ary, who  may  be  elected  or  appointed  in  the  city  during  the 
ensuing  year,  which  salary  shall  not  be  increased  or  dimin- 
ished during  the  term  of  office  for  which  said  officer  may 
be  elected  or  appointed. 

The  conclusion  must  follow  that  appellant  was  a  city 
officer  and  entitled  to  the  salary,  regularly  fixed,  which  was 
an  incident  to  his  office  at  the  commencement  of  his  term, 
unless  his  agreement  to  take  a  different  salary  concluded . 

1  Sec.  9  provides  that  "  the  officers  of  the  city  shaU  be  the  mayor  and 
two  aldermen  from  each  ward,  constituting  the  common  council,  a 
treasurer,  clerk,"  etc.,  eta,  "and  such  other  officers  as  the  common 
council  may  deem  necessary."  Sec.  11  provides  that  the  mayor,  treas- 
urer, etc.,  shall  be  elected  by  the  people;  that  "the  other  officers  shall 
be  appointed  by  the  mayor  and  confirmed "  by  the  common  council, 
**  except  watchmen,  policemen  and  firemen,  who  shall  take  their  ap- 
pointment direct  from  the  mayor  without  confirmation.-'  Sec.  21  pro- 
vides that  "every  officer  elected  or  appointed  to  any  office,  except 
watchmen,  policemen  and  firemen,  may  be  removed  from  such  office  by 
a  vote  of  three  fourths  of  all  the  members  of  the  common  council;  but 
no  such  officer,  except  watchmen,  policemen  and  firemen,  shall  be  re- 
moved without  cause,"  etc.—  Rep. 


1 


622  SUPEEME  COURT  OF  WISCONSIN.         [109 

Nelson  vs.  City  of  Superior. 

him.  The  attempt  of  the  common  council  to  fix  the  salary 
in  February  instead  of  March,  and  to  change  it  during  ap- 
pellant's term,  was  clearly  usurpation  of  power  and  void. 

The  authorities  are  uniform  to  the  effect  that  in  the  ab- 
sence of  authority  conferred  by  statute  the  salary  incident 
to  an  office  cannot  be  legally  changed  during  an  officer^s 
term,  so  as  to  compel  him  to  take  less  than  the  salary  inci- 
dent thereto  when  he  entered  upon  its  duties.    The  salary 
to  be  paid  to  a  public  oflScer  is  not  a  matter  to  be  fixed  by 
contract,  or  that  can  be  so  fixed,  either  before  or  after  the 
term  commences.    It  is  an  incident  of  the  office,  and  an  in- 
cumbent thereof  has  the  same  title  thereto  as  he  has  to  the 
oifice.     A  municipality  governed  by  a  charter  like  that  of 
respondent  can  no  more  make  the  salary  of  an  officer  a 
matter  of  contract  than  it  can  make  the  office  itself  such  a 
matter.     It  cannot  omit  to  elect  a  person  to  fill  an  office 
and  then  contract  with  some  person  to  perform  its  duties. 
No  one  would  claim  that;  yet  it  is  just  as  plain  that  it  can- 
not fill  an  office  and  make  the  compensation  for  perform- 
ance of  its  duties  a  matter  of  contract.    This  court  very 
recently  passed  upon  the  question  involved.    BettingJtouse 
V.  AsJdand,  106  Wis.  696.    The  authorities  to  that  effect  are 
numerous.    The  following  are  but  a  small  part  of  them: 
People  ex  rd.  SoMerlee  v.  Board' of  Police^  76  N.  Y.  88; 
People  ex  rd.  Ryan  v,  French^  91  N.  Y.  265 ;  Kehn  v.  State, 
93  N.  Y.  291;  Clark  v.  Stale,  142  K  Y.  101;  StaU  ex  rd. 
KerchevaZ  v.  Mayor  of  NaahviUe,  18  Lea,  697;  Dyer  v.  U.  S, 
20  Ct.  CI.  166;  Montague's  AdmW  v.  Massey,  76  Va.  307; 
Larew  v.  Newman,  81  Cal.  588;  Soholfidd  v.  U.  S.  32  Fed. 
Rep.  576;  Stocksdale  v.  U.  S.  39  Fed.  Rep.  62;  Boioe  v.  St. 
Paul,  70  Minn.  341. 

Having  reached  the  conclusion  that  appellant  was  a  city 
officer  and  entitled  to  the  salary  incident  to  his  office  at  the 
time  his  term  commenced,  the  next  question  is,  Did  he  estop 
himself  by  signing  the  contract,  so  called,  and  accepting  the 
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amoant  stipulated  therein  for  his  services,  from  claiming 
any  additional  amount,  notwithstanding  it  was  less  than 
his  legal  salary  ?    There  are  authorities  to  sustain  the  af- 
firmative of  that  proposition.    Hohhs  v.  Tankers^  102  N.  Y. 
13 ;  De  Boest  v.  Oamhdl^  85  Oreg.  368 ;  Brauer  v.  Portland^ 
35  Oreg.  471;  Mclnery  v.  Galv€8ton^  58  Tex.  334;  O^Hara 
V,  Park  Biver^  1 N.  Dak.  279.    The  learned  trial  court  seems 
to  have  been  guided  by  those  cases,  but  they  hardly  fit  the 
facts  of  this  case.   In  each  there  was  an  agreement  between 
the  municipality  and  the  officer,  to  take  less  than  the  legal 
salary,  made  before  he  entered  upon  his  term  of  office,  or 
the  legal  salary  was  illegally  reduced  before  he  took  pos- 
session of  the  office,  and  he  received  the  same  by  express 
agreement  afterwards.     So  if  we  were  to  approve  the  rule, 
that  would  not  necessarily  lead  to  a  reversal  in  this  case.    It 
is  one  thing  to  agree  with  an  officer  before  he  enters  upon 
his  term  of  office,  as  to  the  compensation  he  shall  receive, 
and  quite  another  to  hold  over  him,  while  in  office,  the 
menace  of  a  removal  therefrom  unless  he  consents  to  a  re- 
duction of  his  legal  salary,  and  by  that  means  induce  him 
to  consent  to  such  a  reduction.     It  is  difficult  to  see  how 
such  a  proceeding  could  properly  receive  judicial  indorse- 
ment.   It  is  unnecessary  to  discuss  here  the  mischiefs  that 
might  flow  from  such  a  system.    That  they  are  numerous 
and  serious,  as  regards  purity  in  municipal  government,  will 
occur  to  any  sensible  man  of  ordinary  experience  in  public 
affairs,  by  a  moment's  reflection.    That  is  sufficient  to  con- 
demn, on  grounds  of  public  policy,  in  a  court  of  justice,  any  ^ 
attempt  to  invoke  such  a  transaction  to  preclude  an  officer, 
forced  to  become  a  party  thereto,  from  being  bound  thereby 
on  the  ground  of  estoppel.    The  foimdation  principle  of 
estoppel  is  justice.     Where  there  is  no  element  of  justice 
there  can  be  no  element  of  estoppel  that  can  be  enforced 
bv  the  courts. 
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Independent  of  the  foregoing,  the  better  rale  is  that  where 
the  law,  as  in  this  case,  prohibits  a  municipality  from  med- 
dling, during  an  ofBcer^s  term  of  office,  with  the  compensa- 
tion he  shall  receive  for  his  services,  the  doctrine  of  estoppel 
cannot  be  invoked  to  thwart  it;  and  that  is  the  rule  that  has 
been  adopted  in  this  state.  Clarke  v.  Milwaukee  Co,  53  Wis. 
65 ;  RettinglioiLse  v.  Ashlandy  106  Wis.  596. 

Notwithstanding  the  conclusions  reached,  there  is  yet  an 
insuperable  difficulty  in  granting  appellant  relief  from  the 
judgment  appealed  from.  That  grows  out  of  the  fact  that 
we  are  not  informed,  by  the  record  as  to  what  salary  appel- 
lant was  legally  entitled  to.  We  cannot  infer  that  the  salary 
fixed  in  February  was  either  more  or  less  than  the  salary 
incident  to  the  office  when  appellant  entered  upon  his  duties, 
or  that  the  amount  he  received  is  either  more  or  less  than 
the  legal  amount.  We  have  no  information  on  the  subject. 
For  aught  that  appears,  while  appellant  was  compelled  to 
take  less  than  $65  per  month,  he  may  have  received  more 
than  the  legal  salary.  It  stands  conceded  that  the  action  of 
the  common  council  in  February  was  illegal,  as  the  charter 
expressly  required  the  salary  to  be  fixed  in  March  preceding 
the  commencement  of  the  term.  This  situation  is  unfortu- 
nate for  appellant  if  $42  per  month  is  less  than  his  legal 
salary,  but  it  is  a  misfortune  that  this  court  is  powerless  to 
relieve  him  from.  If  there  were  a  bill  of  exceptions  showing 
what  the  legal  salary  was,  or  if  there  were  a  finding  of  fact 
on  the  subject,  the  situation  would  be  different.  As  the  case 
stands  we  must  affirm  the  judgment. 

By  the  Court —  The  judgment  is  affirmed. 
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In  bb  Cottbt  of  Hokob  of  Illinois. 

March  1--March  19, 190L 
Supreme  court:  Original  Juriedidion,  when  exercised 

1.  '*  The  original  jurisdiction  of  the  supreme  court  extends  to  all  ju« 
dicial  questions  affecting  the  sovereignty  of  the  state,  its  franchises 
or  prerogatives^  or  the  liberties  of  its  people.'* 

2l  If  any  given  case  satisfies  the  test  above  indicated,  the  court  may 
exercise  ite  jurisdiction  or  not  as  it  sees  fit»  where  the  circuit  court 
has  concurrent  jurisdiction. 

8.  In  a  case  falling  within  the  original  jurisdiction  of  the  oourt,  the 
general  rule  is  not  to  exercise  it  where  the  primary  right  to  be 
vindicated  is  of  a  private  nature,  though  the  question  involved  is 
publid  juris,  and  even  though  a  state  officer  is  a  party. 

4.  No  departure  from  the  general  rule  indicated  will  be  made  unless 
the  circumstances  are  of  such  an  extraordinary  character  that 
adequate  relief  cannot  be  obtained  by  first  resorting  to  the  juris- 
diction of  the  circuit  court  Mere  delay,  or  even  irreparable  loss 
to  a  private  person,  will  not  necessarily  be  deemed  sufficient. 
[Syllabus  by  Marshall^  J.] 

Application  for  the  exercise  of  the  original  jurisdiction  of 
this  court  to  compel  Emil  Giljohan,  commissioner  of  insur- 
ance of  the  state,  to  grant  a  license  to  the  relator  to  do  busi- 
ness in  this  state.  The  petition  is  to  the  following  effect: 
The  relator  is  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Illinois  as  a  fraternal  beneficiary  association. 
Its  purposes  are  to  furnish  life  endowment  and  pecuniary 
benefits  to  the  beneficiaries  of  its  deceased  members,  also 
accident  and  permanent  indemnity  to  its  members,  and  to 
encourage  them  in  business  and  assist  them  in  obtaining 
employment;  also  to  promote  benevolence  and  charity. 
The  membership  is  confined  to  white  persons.  The  juris- 
diction of  the  corporation  extends  to  and  includes  the  state 
of  Wisconsin.  January  22,  1891,  it  applied  to  the  commis- 
sioner of  insurance  of  this  state  for  a  license  under  sec. 
1955«,  Stats.  1898,  and  complied  with  all  the  requirements 
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of  the  statute  necessary  to  tbe  granting  of  such  application. 
The  commissioner,  though  admitting  that  the  application 
was  in  conformity  to  law,  refused  to  grant  the  same  solely 
upon  the  ground  of  relator's  rate  of  assessment  being  too 
low  to  enable  it  to  conduct  a  safe  business.  After  such  de- 
nial the  commissioner  proposed  to  reconsider  the  matter 
upon  making  an  examination  of  the  relator's  affairs  accord- 
ing to  paragraph  241  of  the  Insurance  Laws  of  Wis.  [sec. 
1968,  Stats.  1898].  After  such  proposition  was  received  by 
the  relator  and  its  attorney,  it  again  demanded  a  license, 
which  was  refused  for  the  same  reason  as  before.  The  pe- 
titioner has  made  preparation  to  do  business  in  this  state, 
and  its  failure  to  obtain  the  niscessary  license  is  causing  it 
irreparable  damage.  The  application  is  made  for  the  exer- 
cise of  the  original  jurisdiction  of  the  court  because  a  resort 
to  a  circuit  court  would  be  attended  by  great  delay.  The 
question  involved  is  purely  one  of  law  and  is  a  question  of 
general  interest  to  the  state. 

An  alternative  writ  of  m<indamu%  was  prayed  for. 

H.  W.  Chynoweth^  for  the  petitioner. 

Marshall,  J.  The  question  presented  for  decision  is, 
Should  the  original  jurisdiction  of  this  court  be  used  where 
the  primary  right  sought  to  be  vindicated  is  private,  even 
though  a  state  officer  is  concerned  as  a  party  and  the  ques- 
tion involved  is  in  some  respects  piMici  jurist  The  gen- 
eral limits  of  the  original  jurisdiction  of  the  court  were 
declared  in  Attorney  General  v.  Railway  Cos.  35  Wis.  425, 
thus:  "  It  extends  to  all  judicial  questions  affecting  the  sov^ 
ereignty  of  the  state,  its  franchises  or  prerogatives,  or  the 
liberties  of  i  ts  people. "  "  Quod  ad  statum  reipuhlicmpertinet,^ 
That  doctrine,  since  declared,  has  been  rigidly  adhered  to 
as  being  strictly  in  accord  with  the  intent  of  the  framers  of 
the  constitution.  State  ex  reh  Drake  v,  Doyle^  40  Wis.  175; 
State  ex  rel.  Cash  v.  Supers  of  Juneau  Co.  38  Wis.  554;  State 
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V.  SL  Croix  Boom  Corp,  60  Wis.  565 ;  State  ex  rd.  AtCy  Gen. 
V.  Cunningham^  81  Wis.  444;  State  ex  rd.  Radl  v.  Shaughr 
nessej/j  86  Wis.  646 ;  State  ex  rel.  Fourth  Nat.  Bank  v.  John- 
son^ 103  Wis.  59 L  The  rule  for  measuring  the  original 
jurisdiction  of  the  court  was  so  exhaustively  and  ably  dis- 
cussed by  the  learned  chief  justice  who  wrote  the  opinion 
in  Attorney  General  v.  Railway  Cos,^  eujpra^  that  no  one  since 
that  time  has  ventured  to  enlarge  upon  what  was  there  said. 
As  a  statement  of  premises,  clear  demonstration  of  the  cor- 
rectness thereof,  and  deduction  of  an  indisputable  conclu- 
sion, the  opinion  of  the  learned  chief  justice  has  always 
challenged  and  readily  received  the  admiration  of  the  judi- 
ciary  and  the  profession,  and  will  continue  to  do  so. 

The  test  of  when  a  given  case  comes  within  the  limits 
stated,  of  the  original  jurisdiction  of  the  court,  is  not  whether 
the  wrong  sought  to  be  redressed  is  a  proper  subject  for  the 
use  of  one  of  the  writs  mentioned  in  the  constitution,  for  in 
respect  to  such  jurisdiction,  while  the  writs  are  given  not  in 
aid  of  but  for  jurisdiction,  it  does  not  extend  to  all  cases 
where  one  of  such  writs  or  the  Code  substitute  therefor  is 
proper,  but  stops  at  the  limits  of  the  prerogatives  of  sov- 
ereignty. It  follows  that  if  the  question  involved  comes 
within  the  limits  of  the  court's  original  jurisdiction  as  it  has 
been  defined,  then  and  then  only  does  judicial  power  to  use 
one  of  the  prerogative  writs'^in  the  exercise  of  it  follow.  So 
every  case  is  to  be  decided,  not  by  the  scope  of  any  particu- 
lar writ.  The  test  is.  Does  the  wrong  to  be  redressed  affect 
the  sovereignty  of  the  state,  its  franchises  or  prerogatives, 
or  the  liberties  of  its  people  ?  If  We  pass  that  test,  the  rest 
involves  mere  means  of  exercising  jurisdiction  or  judicial 
discretion  as  to  whether  the  jurisdiction  ought  to  be  used 
tinder,  the  circumstances  of  the  given  case. 

Coming  to  the  question  of  whether  controlling  a  state 
officer  in  the  performance  of  his  legal  duties,  where  the 
right  to  be  vindicated  is  purely  private,  though  the  question 
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is  puhlid  juris,  is  within  the  jurisdictional  limits  stated,  we 
find  that  the  previous  holdings  of  the  court  do  not  furnish  a 
definite  guide  in  a  case  exactly  like  this.  The  precise  ques- 
tion on  the  precise  facts  does  not  appear  to  have  been  dis- 
cussed or  decided,  though  it  has  many  times  been  discussed 
and  decided  in  principle.  Jurisdiction  was  assumed  in  State 
ex  reL  Covenant  M.  B.  Asso.  v.  Root,  83  Wis.  667.  No  ques- 
tion of  judicial  power,  however,  was  raised  by  counsel  or 
referred  to  in  the  opinion  of  the  court.  In  Staie  ex  reL. 
Drake  v,  Doyle,  40  Wis.  175,  the  proceeding  was  to  compel 
the  revocation  of  a  license  which  it  was  claimed  the  secre- 
tary of  state,  in  defiance  of  a  positive  statute,  had  refused  to 
revoke.  Jurisdiction  was  taken  upon  the  ground  that  the 
judicial  question  affected  the  whole  state  in  one  of  its  pre- 
rogatives, that  is,  its  right  to  saj'^  when  a  foreign  corpora- 
tion should  be  privileged  to  do  business  in  this  state,  and 
that  so  far  as  it  involved  a  private  right  such  right  was 
secondary  to  the  main  object  of  the  suit.  The  doctrine  of 
the  decision  is  that  if  in  any  given  situation  (the  qitod  ad 
statum  reijpuhliccB  pertinet)  the  effect  upon  the  prerogatives 
of  the  state,  its  privileges  or  franchises,  or  the  effect  upon 
the  liberties  of  its  people,  is  involved,  supreme  jurisdiction 
exists,  whether  the  wrong  calling  for  redress  be  merely  pri- 
vate, or  private  and  public,  or  purely  public.  While  the 
fact  that  the  chief  or  the  only  purpose  is  to  vindicate  a  pri- 
vate right  does  not  militate  against  the  jurisdiction  of  the. 
court,  the  question  of  whether  it  ought  to  allow  the  use  of 
its  jurisdiction  in  the  particular  instance,  or  in  a  particular 
class  of  cases,  is  thereby  affected.  The  mere  presence  of  a 
private  relator  having  a  special  interest  neither  gives,  nor 
his  dropping  out,  having  once  entered  the  arena,  takes 
away,  jurisdiction.  The  court  being  once  in  possession  of 
the  litigation  within  its  original  jurisdiction,  whether  set  in 
motion  by  a  private  relator  or  without  any  relator,  it  may 
proceed  to  vindicate  the  public  right  involved,  notwith- 
standing the  private  interest  disappears. 
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The  next  question  is,  Ought  the  conrt  to  lend  its  jurisdic- 
tion in  a  case  like  this, —  one  in  which  the  wrong  to  be  re- 
dressed, if  any  there  be,  is  of  a  private  nature,  though  it 
comes  within  the  general  limitation  of  the  court's  original 
jurisdiction.  On  that,  if  we  follow  cases  where  the  ques- 
tion has  been  considered  and  decided,  ignoring  the  recent 
case  of  State  ex  ret.  Covenant  M.  B.  Abso,  v,  Eoot^  83  Wis.  667, 
as  a  precedent,  where,  as  above  stated,  no  question  of  juris* 
diction  was  considered,  there  is  no  difficulty.  ^^  It  is  well 
settled,"  says  Ryan,  0.  J.,  in  State  ex  rel.  Drake  v.  Doyle^  40 
Wis.  175,  "  that  so  far  as  the  private  right  of  a  relator  is 
concerned  this  court  will  not  take  jurisdiction."  Further, 
it  was  said,  in  effect,  while  the  writ  may  go  on  the  relation 
of  a  private  individual  and  involve  a  private  right,  where  a 
public  and  private  right  meet,  the  jurisdiction  will  be  called 
into  activity  for  the  public  right  primarily,  though  the  pri- 
vate right  may  be  incidentally  vindicated.  So  it  seems  that 
where,  if  there  is  a  public  right,  it  is  merely  incidentally 
affected,  and  the  real  subject  of  the  writ,  if  issued,  will  be 
to  redress  a  private  wrong,  though  necessarily  in  the  name 
of  the  state  and  possibly  against  an  administrative  or  other 
officer  thereof,  the  moving  party  should  be  sent  to  the  cir- 
cuit court  as  the  most  appropriate  tribunal  to  hear  his  com- 
plaint in  the  first  instance.  That  was  the  rule  announced, 
in  the  main,  as  early  as  Sta;te  ex  rel.  Board  of  Education  v. 
Hahen^  22  Wis.  101.  That  case,  in  principle,  covers  the 
question  here  for  decision,  though  the  purpose  thereof  was 
to  reach  a  local  officer.  It  was  followed  by  State  ex  rel. 
Cash  V.  Supers  of  Juneau  Co.  38  Wis.  554.  This  court  took 
jurisdiction  in  StcUe  ex  rel.  Raymer  v.  Cunningham^  82  Wis. 
39,  where  the  right  of  the  state  superintendent  of  public  in- 
struction to  compensation  for  expenses  in  addition  to  his 
salary  pursuant  to  an  act  of  the  legislature,  was  involved, 
but  that  was  in  harmony  with  previous  decisions  of  the 
court.    The  primary  right  was  of  a  public  character.    The 


1 


630  SUPREME  COURT  OF  WISCONSIN.         [109 

In  re  Court  of  Honor  of  Illinois. 

people  of  the  whole  state  were  interested.  The  same  was 
true  in  State  ex  rd,  Ai£y  Gen.  v,  Cunninghamj  81  Wis.  440, 
and  State  ex  rel.  Lamh  v.  Cunningham^  83  Wis.  90.  The  juris- 
diction of  the  court  was  invoked  in  both  of  those  cases  by  a 
private  relator  who  had  no  greater  interest  in  the  question 
involved  than  any  other  citizen  of  the  state^  but  such  ques- 
tion was  one  solely  of  public  interest.. 

In  State  ex  rel.  Covenant  M,  B.  Abbo.  v.  Hoot,  83  Wis.  667, 
as  before  indicated,  the  primary  right  involved  was  private. 
In  harmony  with  previous  decisions  of  the  court  as  to  the 
use  of  its  original  jurisdiction,  it  might  well  have  declined 
to  entertain  the  case.  The  jurisdiction  of  the  circuit  court "^ 
was  ample  and  no  special  reason  was  given  for  not  resort- 
ing to  that  tribunal,  other  than  might  have  been  given  in 
almost  any  case,  or  other  than  is  given  in  this  case.  Mere 
delay,  or  even  irreparable  loss  to  a  private  party,  is  not  nec- 
essarily sufficient  to  warrant  this  court,  whose  chief  func- 
tion is  appellate  jurisdiction, —  in  which  field  there  is  ample 
opportunity  for  the  exercise  of  all  its  industry, —  in  opening 
the  door  of  its  original  jurisdiction.  Otherwise  that  door 
would  be  swung  so  often  as  to  necessarily  interfere  with 
the  efficient  performance  of  the  duties  of  the  court  in  its  prin- 
cipal field  of  labor.  That  has  been  the  idea  entertained  here 
since  State  ex  rel.  Covenant  M,  B.  Abbo.  v:  Boot  was  decided, 
though  it  has  not  been  promulgated  by  legal  opinions  or  by 
any  rule  of  court,  so  as  to  bring  it  sufficiently  to  the  atten- 
tion of  the  profession  to  prevent  frequent  applications  for 
prerogative  writs  to  secure  mere  private  rights.  There  have 
been  many  of  such  applications  in  recent  years,  but  they 
have  been  uniformly  denied.  It  would  require  considerable 
labor  to  cite  all  the  instances  where  that  has  occurred,  but 
the  following  are  sufficiently  significant  to  emphasize  what 
has  been  said:  In  re  GuarantovB  Lmhility  <&  Indemnity 
Co.j  application  for  writ  of  rr^andamuB  to  compel  the  com- 
missioner of  insurance  to  cancel  the  revocation  of  a  license. 
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denied  October  17, 1896.  Court  Journal  B2,  p.  390.  State 
ex  rd.  Fidelity  dk  G.  Co.  v.  Fricke^  application  for  writ  of 
mandamds  under  circumstances  similar  in  principle  to  those 
in  the  above  case,  denied  March  28, 1898.  Court  Journal 
02,  p.  431.1 

.  It  is  believed  that  the  position  of  the  court  as  above  indi- 
cated is  in  strict  harmony  with  the  intent  of  the  constitution 
in  conferring  upon  it  original  jurisdiction  extending  to  mat- 
ters that  are  also  placed  within  the  jurisdiction  of  circuit 
courts.  The  jurisdiction  of  the  latter  was  intended  to  be 
first  exhausted,  except  in  instances  where,  in  the  judgment 
of  this  court,  the  interests  involved  might  be  deemed  to  be 
of  such  supreme  importance  or  in  such  immediate  serious 
danger,  as  to  call  upon  it  to  rest  from  its  ordinary  jurisdic- 
tion to  give  room  for  the  exercise  of  its  extraordinary  power, 
rather  than  that  such  interest  should  suffer  by  delay.  Ob- 
viously, in  this  view,  the  court  must  be  governed,  in  a  great 
measure,  as  to  when  and  when  not  to  allow  its  original 
jurisdiction  to  be  called  into  activity,  by  the  amount  of  its 
ordinary  business.  That  was  declared  in  1867,  in  the  case  to 
which  we  have  already  referred.  State  ex  rd.  Board  of  Edvr' 
cation  v.  JIaben,  22  Wis.  101.  It  was  there  said,  in  effect, 
the  court  will  not  take  jurisdiction  in  a  case  against  a  local 
officer  where  the  circuit  court  has  concurrent  jurisdiction,  in 
the  absence  of  special  circumstances  requiring  it.  The  court 
said  further,  "Considering  the  onerous  duties  necessarily 
devolving  npon  the  members  of  this  court,  we  do  not  feel 
like  encouraging  the  bringing  of  causes  here  which  can  quite 
as  well  be  attended  to  in  the  circuit  courts.  .  .  »  When- 
ever there  is  anything  in  the  application  which  shows  that 
it  would  be  unavailing  if  made  at  the  proper  circuit,  or 
where,  from  the  nature  of  the  question  involved,  it  would 
seem  necessary  and  proper  that  the  suit  be  commenced  in 

^  In  neither  of  these  cases  was  any  opinion  filed  upon  denying  the  ap- 
plication.—Hep. 
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the  supreme  coart,  jurisdiction  will  be  entertained.     Other- 
wise it  will  not  be,  but  parties  will  be  required  to  make  their 
application  to  the  circuit  court/'    Since  that  was  said  the 
labor  of  this  court  has  been  more  than  trebled,  which,  as  it 
seems,  not  only  warrants  extending,  but  demands  the  exten- 
sion of,  the  rule  announced,  so  as  to  generally  exclude  from 
original  jurisdiction  here  cases  where  the  state  or  one  of  its 
officers  is  directly  interested  as  a  party,  if  the  purpose  of  the 
application  is  to  redress  a  mere  private  wrong,  and  to  re- 
quire extraordinary  circumstances  as  to  any  of  the  excluded 
class  of  cases  to  justify  making  an  exception  to  such  rule. 
By  the  Court. —  The  application  is  denied. 


Gkimsbud,  Appellant,  vs.  Linlby,  Garnishee,  Respondent. 

March  1  —  March  19, 1901. 

Oamiahment:  Notes  in  hands  of  attorney:  Attomey^s  lien:  Justices^ 

courts:  Statutes  construed. 

Under  sees.  8725,  3727,  and  2769,  Stata  1898,  a  justice  may  require  a 
garnishee  to  deliver  property  to  him  only  when  it  is  found  that,  at 
that  time  or  some  other  fixed  date,  the  defendant  is  or  will  be  ab- 
solutely entitled  to  the  property.  Notes  and  a  mortgage  in  the 
hands  of  an  attorney  for  collection,  upon  which  he  has  a  lien  for 
services  rendered,  are  therefore  not  subject  to  garnishment  in  jus- 
tice's court 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed. 

Plaintiff  commenced  an  action  in  the  municipal  court 
against  the  defendant  Anderson,  and  summoned  Victor  Lin- 
ley  as  garnishee.  The  latter  answered  that  he  was  an  attor- 
ney, and  that  he  had  in  his  possession,  belonging  to  defend- 
ant, thirteen  notes,  and  a  mortgage  to  secure  them  on  certain 
real  estate,  which  were  placed  in  his  hands  to  bring  a  suit 
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to  reform  the  mortgage,  and  to  collect  the  notes  as  they  be- 
came due;  that  in  pnrsaance  of  his  retainer,  and  before  the 
service  of  the  garnishee  process,  he  had  performed  work 
reasonably  worth  $25,>  and  since  such  service  he  had  com- 
menced a  suit  to  reform  said  mortgage,  and  that  his  services 
in  that  respect  were  worth  $25,  and  he  had  incurred  ex- 
penses in  connection  therewith  amounting  to  $5;  that  he 
claimed  a  lien  for  such  services  upon  said  papers,  and  for 
the  further  sum  of  $10  for  other  services  rendered  for  de- 
fendant; that  the  continued  possession  of  said  papers  was 
necessary  to  carry  out  the  purposes  of  his  employment  and 
until  its  purposes  were  attained,  and  he  claimed  the  right 
to  retain  the  possession  thereof  pursuant  to  his  employment 
and  for  the  protection  of  his  lien.  No  issue  was  taken  upon 
such  answer.  Thereafter  the  municipal  judge  made  an 
order  requiring  the  garnishee  to  deliver  such  papers  to  him 
within  ten  days.  The  garnishee  appealed  therefrom  to  the 
superior  court,  where  the  case  was  heard  on  the  original 
papers.  Judgment  was  entered  reversing  the  order  of  the 
municipal  court  and  discharging  the  garnishee  from  liabil- 
ity. From  that  judgment  plaintiff  has  brought  this  appeal. 
The  cause  was  submitted  for  the  appellant  on  a  brief 
signed  by  E.  A.  Eckinan  and  W,  P.  Crawfordy  and  for  the 
respondent  on  the  brief  of  F.  Linley, 

Babdeen,  J.  This  case  must  be  determined  under  the 
law  relating  to  the  liability  of  garnishees  as  applicable  to 
proceedings  in  justice's  court.  Sec.  3725,  SU\ts.  1898,  pro- 
vides that  when  the  answer  of  the  garnishee  discloses  that 
he  had  property  in  his  possession  belonging  to  the  defend- 
ant, the  justice  shall  enter  an  order  in  his  docket  requiring 
the  garnishee,  within  ten  days,  to  deliver  to  him  such  prop- 
erty or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the 
judgment  and  costs  and  the  costs  of  the  garnishee  proceed- 
ing, and  all  such  property  may  be  ordered  to  be  sold  on 
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execution  against  the  defendant.  Sec.  3727  provides  that 
no  judgment  shall  be  rendered  against  the  garnishee,  or  any 
money  or  property  required  to  be  so  delivered,  upon  any 
liability  arising  out  of  either  of  the  causes  mentioned  in  sec 
2769.  This  section  provides  that  no  judgment  shall  be  ren- 
dered upon  a  liability  of  the  garnishee,  among  other  things^ 
arising  "by  reason  of  any  money  or  other  thing  owing 
from  him  to  the  defendant,  unless,  before  judgment  against 
the  defendant,  it  shall  have  become  due  absolutely  and 
without  depending  on  any  future  contingency." 

It  is  frankly  admitted  by  plaintiflTs  counsel  that  the  order 
of  the  municipal  judge  was  wrong,  and  that  the  garnishee's 
lien  could  not  be  cut  oflP  by  the  garnishment  proceedings. 
Their  argument  is  that,  notwithstanding  such  lien,  the  de* 
fendant  has  yet  such  an  interest  in  the  notes  and  mortgage 
as  may  be  secured  by  garnishment.  Just  how  that  is  to  be 
secured  and  worked  out  is  not  disclosed.  Proceeding  by 
garnishment  is  wholly  statutory.  Its  provisions  must  be 
reasonably  construed,  not  only  to  effect  the  purposes  declared, 
but  also  to  protect  the  rights  of  all  concerned.  It  must  be 
conceded  that  the  garnishee,  by  virtue  of  his  lien  as  attorney, 
was  entitled  to  retain  possession  of  the  defendant's  notes 
and  mortgages.  Without  such  possession,  bis  lien  would 
become  worthless.  He  may  retain  such  possession  as  against 
all  the  world,  until  his  lien  has  been  satisfied.  Sec.  3725 
makes  no  provision  for  any  such  condition  of  things.  It 
must  be  construed  to  mean  that  the  magistrate  is  only  to 
order  delivery  of  the  property  in  the  hands  of  the  garnishee 
when  it  is  found  that,  at  that  time  or  some  other  fixed  date, 
the  defendant  is  or  will  be  absolutely  entitled  to  same.  This 
construction  is  in  harmony  with  sec.  2769,  above  referred  to, 
Avhich  prevents  a  judgment  against  the  garnishee  unless  it 
is  determined  that  the  thing  owing  from  the  garnishee  be- 
longs absolutely  to  the  defendant  before  judgment  against 
him,  and  is  not  dependent  upon  any  future  contingency. 
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The  defendant's  right  to  this  property  was  dependent  upon 
the  condition  that  he  pay  the  attorney's  lien  and  charges. 
This  might  never  take  place.  There  being  no  provision  of 
law  which  would  enable  the  creditor  to  secure  the  debtor's 
interest  in  garnishment  proceedings,  he  was  left  to  his  other 
legal  remedies.  Probably  plaintiff  might  have  secured  de- 
fendant's interest  in  the  property  by  levy  and  sale  on  execu- 
tion, under  sec.  2988,  but  he  could  not  secure  it  in  proceedings 
by  way  of  garnishment.  Sec.  3719,  which  says  that,  from 
time  of  service,  the  garnishee  shall  stand  liable  to  the  plaintiff 
for  all  money,  credits,  and  effects  in  his  hands  belonging  to 
the  defendant,  must  be  construed  to  mean  that  he  is  liable 
only  for  such  money,  credits,  or  effects  as  the  other  provisions 
of  the  statute  make  garnishable  in  his  hands.  The  case  of 
McCawn  v.  liusseUy  8i  Wis.  122,  has  no  application  to  the 
facts  in  this  case. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  afSrmed. 


Allen  and  others,  Eespondents,  vs.  Cob,  Intervener,  Ap- 
pellant. 

March  X^  March  19,1901. 

Land  contract:  Foreclosure:  JvdgTnent  by  default:  Conditions  ojt^ 
demption:  Intervention:  Neto  trial:  Discretion:  Appeal 

1.  In  an  action  to  foreclose  a  land  contract,  judgment  by  default  was 
entered  adjudging  a  foreclosure  in  case  the  defendant  failed  to 
pay  the  amount  due,  including  taxes,  eta,  and  also  the  value  of 
improvements  made  by  a  subsequent  purchaser  from  the  vendor. 
Thereafter  an  assignee  of  the  defendant  intervened  and  asked  that 
the  provision  as  to  payjnent  for  improvements  be  stricken  from 
the  judgment  and  that  he  have  such  other  relief  as  might  be  equi* 
table.  Held,  that  it  was  within  the  discretion  of  the  court  to  set 
aside  the  judgment  entirely  and  grant  a  new  trial,  with  leave  to 
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the  plaintiffs  to  amend  their  complaint  in  respect  to  the  improve- 
ment& 

2L  a  judgment  granting  foreclosure  of  a  land  contract  only  in  case  the 
defendant  failed  to  comply  with  certain  conditions,  among  which 
was  the  payment  for  improvements  made  by  a  subsequent  grantee 
of  the  vendor,  does  not  grant  relief  in  excess  of  the  prayer  of  the 
complaint  th^t  defendant  be  entirely  excluded  from  any  interest 
in  the  land,  and  that  plaintiff's  title  be  quieted. 

8.  An  order  granting  a  new  trial  being  one  from  which  an  appeal  is 
expressly  given  by  subd.  3,  sea  8060,  Stat&  1808,  the  supreme  court 
will  not  dismiss  the  appeal  if  tliere  was  no  abuse  of  discretion,  but 
will  aflSrm  the  order. 

'Appeal  from  an  order  of  the  circuit  court  for  Barron 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed. 

The  complaint  in  this  action,  verified  in  October,  1899, 
set  forth  the  making  of  a  land  contract  from  the  plaintiff 
John  O.  Allen  to  the  defendant  Gust  Carlson  in  May,  1892, 
for  the  sale  of  eighty  acres  of  land,  at  the  price  of  $680, 
payable  $120  cash,  and  $140  and  interest  on  the  1st  of  each 
January  thereafter,  of  which  a  total  of  $279.60  had  been 
paid  on  and  prior  to  December  29,  1892;  that  the  defend- 
ant Carlson  had  improved  the  land  only  to  the  extent  of  a 
log  house  worth  less  than  $50,  and  had  appropriated  to  him- 
self $400  worth  of  timber  from  the  land ;  that  he  had  failed 
to  pay  taxes,  and  plaintiff  had  been  obliged  to  pay  them, — 
about  $86;  that  in  November,  1895,  the  defendant  aban- 
doned the  land,  and  relinquished  all  his  rights  under  the 
contract  and  money  paid  on  account  thereof,  and  notified 
the  plaintiff  Allen  thereof;  that  plaintiff  AUen^  relying 
thereon,  had  on  December  20,  1897,  sold  the  land  by  war- 
ranty deed  to  the  other  plaintiff  Woodcock^  and  received 
payments  therefor,  and  that  Woodcock  had  gone  into  the 
occupation  and  possession;  that  in  March,  1899,  Carlson  set 
up  some  pretense  or  claim  under  the  contract,  which  con- 
tract, being  recorded,  constituted  a  cloud  on  the  title. 
The  prayer  was  that  Carlson,  and  all  persons  claiming 
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nnder  him,  be  forever  barred  and  foreclosed  from  all  rights 
in  the  premises,  and  be  adjudged  to  release  to  the  plaintiffs 
all  claim  thereto.  Judgment  was  entered  on  default  as 
upon  an  ordinary  land  contract,  adjudging  a  foreclosure 
nisiy  on  condition  that  the  defendant  fail  for  thirty  days  to 
pay  the  plaintiff  the  balance  due  on  the  contract  and  the 
amounts  paid  for  taxes,  and  fail  within  a  time  thereafter  to 
be  fixed  by  the  court  to  pay  the  value  of  improvements 
made  upon  the  land  by  Woodcockj  the  amount  to  be  ascer- 
tained on  reference. 

At  the  same  term  of  court,  one  Arthur  K  Coe^  represent- 
ing himself  to  be  the  assignee  of  Gust  Carlson's  rights  under 
said  land  contract  by  assignment  dated  November  80, 1899, 
applied  to  the  court  for  leave  to  intervene  in  said  action,  and 
to  redeem  from  said  judgment,  and  to  have  said  judgment 
amended  by  striking  therefrom  the  provision  with  reference 
to  the  payment  for  improvements  made  by  Woodcock^  the 
same  not  being  alleged  in  the  complaint,  "and  that  your 
petitioner  have  such  further  judgment,  order,  or  relief  as 
may  be  just  and  equitable  in  the  premises."  To  this  appli- 
cation the  plaintiffs  presented  objection  or  verified  answer, 
in  which  there  was  alleged  the  inadvertent  omission  from 
the  complaint  of  the  allegation  with  reference  to  Woodooch^s 
improvements,  the  fact  that  they  amounted  to  some  $400, 
and  that  Woodcock  was  in  actual  ignorance  of  any  rights  of 
Carlson  or  any  other  person  in  the  property,  and  prayed 
alternative  modification  of  the  relief  asked  by  Coe^  to  the 
effect  that  they  be  permitted  to  amend  their  pleadings  and 
the  judgment  be  left  to  stand,  or  that  an  issue  be  made  up 
between  the  parties  and  trial  had  as  to  whether  payment 
for  such  improvements  should  be  a  condition  of  redemption. 

The  court  made  an  order  setting  aside  the  judgment  en- 
tirely, making  Coe  a  defendant,  permitting  plaintiffs  to  make 
such  amendment  of  the  complaint  as  they  chose  relative  to 
improvements  made  on  the  land  since  the  abandonment 
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thereof  by  the  defeDdant  and  as  to  the  defendant's  liability, 
and  requiring  service  of  such  amended  complaint  on  Coc 
within  twenty  days,  no  costs  to  either  party.  From  this 
order  Coe  appeals. 

Clarence  G.  Coe^  for  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  ITarold  Harris  and  W.  N.  FvUer. 

'  Dodge,  J.  The  order  madi9  seems  to  be  entirely  within 
the  discretion  of  the  court.  Coe  applied  for  a  modification 
of  the  judgment  and  such  other  relief  as  might  be  equitable. 
Plaintiffs  urged  their  equitable  rights,  and  the  propriety  of 
protecting  them  as  a  condition  of  granting  to  Coe  the  favor 
which  he  was  asking  of  the  court,  and  to  which  he  had  no 
absolute  right  after  a  complete  default.  In  granting  that 
favor,  the  court  might  properly  have  imposed  any  reason- 
arble  conditions  which  would  protect  the  equities  of  the 
plaintiffs.  The  setting  aside  of  the  judgment,  and  giv- 
ing both  parties  opportunity  for  a  trial  upon  their  rights, 
was  a  legitimate  method  for  protecting  such  equities.  One 
of  appellant's  principal  contentions  is  that  the  judgment  was 
erroneous,  and  that  he  had  a  strict  right  to  have  eliminated 
from  it  that  error,  to  wit;  the  requirement  of  payment  for 
improvements  as  a  condition  of  redemption,  no  such  im- 
provements being  alleged  in  the  complaint.  He  invokes  the 
rule  that  upon  default  the  judgment  cannot  exceed  the  de- 
mand of  the  complaint.  Examination  of  the  complaint  dis- 
closes that  the  relief  granted  by  the  judgment  was  within, 
rather  than  in  excess  of,  that  demand.  The  relief  prayed  was 
the  entire  exclusion  of  Carlson  and  his  assigns  from  any  in- 
terest in  the  land,  partly  on  the  ground  that  by  his  declara- 
tion and  laches,  and  by  reason  of  the  plaintiff's  acts  in 
reliance  thereon,  any  claim  by  him  had  become  inequitable. 
The  judgment,  instead  of  granting  the  full  relief  of  com- 
plete foreclosure  and  bar  of  Carlson  and  quieting  title  in 
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plaintiffs,  awarded  only  that  resalt  apon  certain  conditions; 
it  gave  to  the  plaintiffs  and  took  from  the  defendant  less 
than  the  complaint  demanded. 

Being  within  the  field  of  the  court's  discretion,  we  cannot 
consider  such  discretion  to  have  been  abused.  Plaintiffs' 
equities,  as  apparent  from  the  complaint  and  from  the  show- 
ing on  the  motion,  were  most  persuasive,  and  invited  the 
most  careful  attention  of  the  court.  The  full  and  complete 
protection  thereof  by  imposing  upon  the  applicant,  Coe^ 
merely  the  condition  of  trying  the  rights  ot  the  respective 
parties,  and  that,  too,  without  terms  imposed  upon  him,  was 
certainly  liberal  enough. 

This  order  granting  a  new  trial  is  one  of  those  from 
which,  by  express  designation,  an  appeal  is  given.  Subd.  3, 
sec.  8069,  Stats.  1898.  On  finding  no  abuse  of  discretion, 
we  should  afiSrm,  instead  of  dismissing  appeal.  It  is  gov- 
erned by  the  same  rule  as  an  order  granting,  refusing,  or 
modifying  an  injunction.  McElroy  v.  Minn,  P.  H.  Co,y  ante^ 
p.  116. 

By  the  Court —  Order  affirmed* 
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March  1— March  19, 1901. 

Service  by  publication:  Affidavit:  Time  of  making:  Jurisdiction:  MaU- 
ing  prior  to  order:  Judgment  by  default:  Proof  of  service:  Waiver 
of  lack  of  jurisdiction:  Appeal:  Undertaking, 

1.  Where  service  of  summons  was  attempted  to  be  made  by  publica- 

tioDf  the  fact  that  the  order  for  publication  was  not  made  until 
twenty-five  days  after  the  making  of  the  affidavit  therefor  shows 
that  the  court  was  without  jurisdiction. 

2.  In  order  that  the  court  may  acquire  jurisdiction  by  the  service  of 

summons  by  publication  under  sees.  2639, 2640,  Stats.  1B98,  copies  of 
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the  summons  and  complaint  must  be  mailed  to  the  defendants 
in  pursuance  of  the  order  of  the  courts  and  a  mailing  before  the 
order  was  made  is  insufficient 

8.  A  judgment  by  default  should  not  be  entered  without  proof  of  the 
service  of  the  summons  being  of  record. 

4  Want  of  jurisdiction  to  enter  a  judgment  by  default  is  not  waived 
by  the  appearance  of  defendant  solely  for  the  purpose  of  appealing. 

Ck  An  undertaking  on  appeal  from  a  judgment  of  foreclosure  is  held 
sufficient  to  give  this  court  jurisdiction,  although  the  plaintiff's 
name  was  omitted  from  the  blank  for  the  respondent,  and  the 
wrong  defendant  was  named  as  mortgagor;  and  appellant  was 
allowed,  on  the  argument  in  this  court,  to  file  an  amended  under* 
taking. 

.  Appeal  from  a  judgment  of  the  circuit  court  for  Barron 
county ;  A.  J.  Vinje,  Circuit  Judge.    Reversed. 
Clarence  G,  Coey  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J.  F.  EUia. 

Cassodat,  0.  J.  This  is  an  action  to  foreclose  a  note  for 
$48  secured  by  a  mortgage  on  real  estate  in  Barron  county, 
Wisconsin,  both  executed  by  the  defendant  George  Acker* 
man  January  24,  1894,  and  subsequently  assigned  to  the 
plaintiff.  Judgment  was  entered  thereon  by  default  May  7, 
1900.  No  attempt  was  made  to  serve  the  summons  on  any 
of  the  four  defendants,  except  by  publication.  The  sum- 
mons and  complaint  were  filed  February  12, 1900.  Twenty 
days  prior  to  that  time  the  attorney  for  the  plaintiff  made 
an  affidavit  to  the  effect  that  he  was  unable,  with  due  dili- 
gence, to  make  service  of  the  summons  upon  the  four  defend- 
ants named,  and  stated  that  the  post-office  address  of  AcTc- 
erman  was  at  St.  Paul,  Minnesota,  and  of  the  three  other 
defendants  at  Chicago,  and  asked  that  service  of  the  summons 
should  be  made  by  publication.  That  affidavit  was  not  filed 
with  the  clerk  until  seven  days  after  the  entry  of  the  judg- 
ment. Another  affidavit  of  the  same  attorney  was  made 
February  5,  1900,  to  the  effect  that  February  2,  1900,  he 
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mailed  copies  of  the  summons  and  complaint  to  Ackermany 
at  St.  Paul,  and  also  to  the  defendant  Albert  Schonbeck,  at 
Chicago.  That  afSdavit  was  not  filed  with  the  clerk  until 
seven  days  after  the  entry  of  the  judgment.  Twenty-five 
days  after  the  making  of  the  affidavit  for  publication,  and 
fifteen  days  after  mailing  such  copies  of  the  summons  and 
complaint,  and  five  days  after  the  filing  of  the  summons 
and  complaint  with  the  clerk,  to  wit,  February  17, 1900,  the 
plaintiff  obtained  an  order  of  publication,  directing,  in  effect, 
that  on  or  before  the  first  publication  of  the  summons  the 
plaintiff  should  mail  to  the  respective  defendants,  at  their 
post-office  addresses,  copies  of  the  summons  and  complaint. 
That  order  was  not  filed  until  seven  days  after  the  entry  of 
the  judgment.  February  24, 1900,  the  plaintiff's  attorney 
made  an  affidavit  to  the  effect  that  on  February  22,  1900,  he 
had  mailed  copies  of  the  summons  and  complaint  to  the 
defendants  Allen  and  wife,  at  Chicago.  That  affidavit  was 
not  filed  until  seven  days  after  the  entry  of  the  judgment, 
The  publication  of  the  summons  was  commenced  February 
23,  1900,  and  ended  March  30, 1900.  The  affidavit  of  such 
publication  was  made  April  2, 1900,  but  was  not  filed  until 
seven  days  after  the  entry  of  the  judgment.  The  affidavit 
of  the  plaintiff's  attorney  that  none  of  the  defendants  were 
infants,  and  that  none  of  them  had  answered  or  demurred 
or  appeared  in  the  case,  but  that  all  were  in  default,  was 
made  May  7,  1900,  but  was  not  filed  until  seven  days  after 
the  entry  of  the  judgment.  The  notice  of  lis  pendens  ap- 
pears to  have  been  filed  seventeen  days  before  the  filing  of 
the  summons  and  complaint,  but  no  proof  of  such  filing  was 
filed  in  the  clerk's  office  until  seven  days  after  the  entry  of 
the  judgment.  The  judgment  was  entered  May  7,  1900. 
June  4,  1900,  the  defendant  Ackerman  appeared  by  his  at- 
torney solely  for  the  purpose  of  appealing  from  the  judg- 
ment, and  thereupon  did  appeal  therefrom. 
The  deformity  of  this  record  is  not  only  inexcusable  but, 

Voi.  109  —  41 
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SO  far  as  we  now  remember,  without  a  precedent.  We  shall 
not  attempt  to  state  all  the  grounds  for  reversing  the  judg- 
ment. The  fact  that  the  order  of  publication  was  not  made 
until  twenty-five  days  after  the  making  of  the  affidavit  for 
publication  is  of  itself  enough  to  show  that  the  trial  court 
was  without  jurisdiction.  Roosevelt  v.  Land*  <6  River  Co. 
108  Wis.  653.  It  does  not  appear  from  such  affidavit  nor 
from  the  complaint  that  any  of  the  defendants  were  non- 
residents, nor  that  the  residences  of  any  of  them  were  un- 
known. Sec.  2639,  Stats.  1898.  Audit  does  appear  from  the 
complaint  that  Ackerman  was  of  Clinton,  Barron  county, 
Wisconsin,  when  the  mortgage  was  given ;  and  the  affida- 
vit of  default  states  that  all  the  defendants  reside  in  Chi- 
cago. The  section  of  the  statute  cited  provides  that  the 
^'  service  of  the  summons  may  be  made  without  the  state  or 
by  publication  upon  a  defendant,"  in  the  cases  therein 
specified, "  on  obtaining  an  order  therefor  as  provided  in  "  sec. 
2640,  Stats.  1898.  That  section  provides  that  "the  order 
shall  direct  that  service  of  the  summons  be  made  "  as  therein 
designated,  "and  that  on  or  before  the  day  of  the  first  pub- 
lication "  the  plaintiff  shall  mail  copies  of  the  summons  and 
complaint  as  therein  prescribed.  The  order  in  question  did 
so  provide.  But,  as  indicated  in  the  statement  of  facts, 
none  of  such  copies  was  mailed  to  any  of  the  defendants 
in  pursuance  of  that  order^  except  to  Allen  and  wife.  On 
the  contrary,  they  were  mailed  to  the  other  two  defend- 
ants, inolxxd'mg  Ackerman^  fifteen  days  before  the  order  was 
made,  and  ten  days  before  the  summons  and  complaint 
were  filed.  No  such  judgment  should  be  entered  on  de- 
fault without  proof  of  the  service  of  the  summons  being  of 
record. 

Counsel  for  the  plaintiff  contends  that  Ackerman  waived 
the  question  of  jurisdiction  by  his  attorney  appearing 
"  solely  for  the  purpose  of  appealing  from  the  judgment." 
This  court  has  recently  held  that  a  general  appeal  from  a 
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judgment  of  foreclosure  of  a  mortgage,  taken  by  default, 
does  not  waive  the  want  of  jurisdiction  of  the  court  to  enter 
the  judgment.  Zimmerman  v.  Gerdes^  106  Wis.  608.  Cer- 
tainly such  an  appearance  did  not  give  jurisdiction  over  the 
subject  matter  of  the  action. 

Counsel  for  the  plaintiff  claims  that  the  undertaking  on 
this  appeal  is  insufficient  to  be  effectual  for  any  purpose.  It 
is  in  the  sum  of  $250,  but  the  plaintiff's  name  is  omitted 
from  the  blank  for  the  respondent,  and  Albert  Schonbeck 
is  mentioned  as  mortgagor,  instead  of  Ackerman.  But  we 
think  it  was  sufficient  to  give  this  court  jurisdiction,  and 
hence  the  appellant  was  properly  allowed  to  file  a  new  and 
amended  undertaking  on  the  argument,  under  sec.  3068, 
Stats.  1898.    Stohe  v,  Manitowoc  T.  Co,  100  Wis.  212,  213. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 


Nichols,  Assignee,  Appellant,  vs.  City  of  Superior,  Ee-  jQg 553 

spondent.  mo_^40i 

March  1-^  March  19, 1901. 

<1)  Appeal:  Record:  Exceptions,  (3)  Municipal  corporations:  Contracts 
for  improvements:  Abandonment:  Completion  oftDork  by  city:  Off- 
sets, 

• 

1.  A  recital  in  a  bill  of  exceptions  that  the  oourt  **  filed  its  findings  and 
conclusions  of  law,  to  which  findings  and  conclusions  of  law  the 
plaintiff  has  filed  his  several  exceptions  which  are  made  part  of 
the  record/'  is  held  insufiicient  to  identify  and  incorporate  into  the 
bill  of  exceptions  a  paper  purporting  to  contain  exceptions  to  said 
-findings*  which  was  filed  with  the  clerk  and  returned  with  the  rec- 
ord but  was  not  actually  inserted  in  the  bill 
2l  a  contract  with  a  city  to  construct  certain  improyements  for  speci- 
fied amounts  provided  that  payments  should  be  made  on  estimates 
as  the  work  progressed ;  that  the  work  should  be  completed  at  speci- 


644  SUPREME  COURT  OF  WISCONSIN.         [109 

Nichols  Ts.  City  of  Superior. 

fied  dates;  tliat  liquidated  damages  at  a  fixed  sum  per  day  should 
be  paid  in  case  of  noncompletion  at  such  times;  and  that  in  case 
the  work  was  not  prosecuted  with  diligence  the  city  might  com- 
plete the  same  or  relet  it  and  charge  the  cost  to  the  contractors. 
The  contractors,  after  prosecuting  the  work  for  a  time,  abandoned 
it,  certain  sums  being  still  owing  them  for  work  actually  dona 
The  city  thereupon  completed  the  work,  necessarily  expending  cer« 
tain  sums  in  excess  of  the  contract  price,  the  aggregate  of  which 
was  greater  than  the  amount  due  tbe  contractors.  Held,  that  such 
sums,  as  well  as  the  liquidated  damages  for  noncompletion  of  tho 
work,  were  proper  offsets  against  the  claim  of  the  contractors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglaa 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 
This  action  was  brought  to  recover  about  $17,000  for 
-labor  performed  and  materials  furnished  by  the  firm  of  For- 

restal  Bros,  in  the  construction  of  certain  sewers  and  city 

«■ 

improvements  in  the  city  of  Superio7\  under  the  terms  of 
several  contracts  with  the  city,  the  claims  having  been  as- 
signed by  Forrestal  Bros,  to  the  Bank  of  West  Superior,  of 
which  bank  the  plaintiff  is  the  assignee  under  a  voluntary 
assignment.  A  counterclaim  for  damages  for  not  complet- 
ing the  work  was  interposed  by  the  city.  The  case  was 
tried  by  the  court,  and  findings  of  fact  made  in  substance 
as  follows: 

(1)  That  in  the  year  1890  the  firm  of  Forrestal  Bros,  made 
five  separate  contracts  with  the  city  of  Suj)eriory  known  as. 
Nos.  19,  30,  33,  34,  and  38,  respectively,  for  the  construction 
of  certain  city  improvements  in  said  city  at  certain  prices. 
(2)  That  each  of  said  contracts  contained  a  provision  to  the 
effect  that,  if  the  work  was  not  prosecuted  with  diligence, 
the  board  of  public  works  of  the  city  might  suspend  the  same 
and  relet  the  work  to  some  other  competent  party,  or  em- 
ploy men  and  buy  material  for  the  completion  of  the  same, 
and  charge  the  cost  thereof  to  the  contractors;  and  also  pro- 
vided that,  in  case  of  the  noncompletion  of  the  work  on  a 
certain  time  fixed  in  the  contract,  the  contractors  should  pa  j 
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to  the  city  certain  sums  per  day  as  liquidated  damages. 

(3)  That  payments  upon  the  contracts  were  to  be  made  upon 
periodical  estimates,  reserving,  however,  twenty-five  per  cent, 
until  the  final  completion  of  the  work,  and  that  no  claims 
for  additional  work  beyond  the  contract  price  should  be 
allowed  unless  ordered  in   writing  by  the  city  engineer. 

(4)  That,  as  to  contract  No.  19,the  contractors  performed 
work  thereunder  amounting  to  $16,367,  and  the  city  paid  to 
them  thereon  $15,548.65;  and  afterwards  paid  the  sum  of 
$92.26  in  completing  the  work  as  left  by  the  contractors; 
that  the  city  engineer  issued  an  estimate  for  extra  work  in 
the  amount  of  $1,881.15,  but  that  the  said  work  was  not 
directed  in  writing.  (5)  That,  as  to  contract  No.  30,  the  con- 
tractors performed  work  thereunder  amounting  to  $11,205, 
and  the  city  paid  thereon  the  sum  of  $4,383.19,  and  there- 
after necessarily  expended  in  completing  the  work  the  sum 
of  $19,878.12;  the  entire  sum  thus  paid  by  the  city  being 
$5,982.69  less  than  the  contract  price.  (6)  That,  as  to  con- 
tract No.  33,  the  contractors  performed  work  thereunder 
amounting  to  $13,077.40,  and  were  paid  $6,938.03,  and  the 
city  thereafter  necessarily  expended  in  completing  the  work 
$22,823.99;  making  the  total  paid  out  by  the  city  $29,762.02, 
or  $29.63  less  than  the  contract  price.  (7)  That,  as  to  con- 
tract No.  34,  the  contractors  performed  work  amounting  to 
$8,276.66,  and  were  paid  $3,161.18,  and  the  city  thereafter 
expended  in  completing  said  work  $34,333.56;  making 
$8,924.64  paid  out  by  the  city  more  than  the  contract  price. 

(8)  That,  as  -to  contract  No.  38,  the  contractors  were  paid 
$267.75  for  labor  performed  by  them,  and  that  the  city  after- 
wards completed  said  contract,  and  necessarily  expended 
$39,884.64  in  so  doing,  and  that  the  total  amount  paid  out 
by  the  city  was  $3,082.38  more  than  the  contract  price. 

(9)  That  on  the  24th  of  September,  1890,  the  Forrestal  Broth- 
ers assigned  by  instrument  in  writing  all  their  credits  of 
every  nature  and  assets  in  the  county  of  Douglas,  Wisconsin, 
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to  the  Bank  of  West  Superior,  and  gave  said  bank  an  order 
upon  the  comptroller  of  the  city  for  all  money  due  or  to  be- 
come due  them  upon  said  contracts,  but  that  the  board  of 
public  works  of  the  city  never  consented,  in  writing  or  other- 
wise, to  said  assignment.  (10)  That  the  Bank  of  West  Su- 
perior made  no  claim,  and  did  not  inform  the  city  of  the 
fact  that  it  had  any  claim,  against  it  until  September  12,. 
1896.  (11)  That  on  the  25th  of  September,  1890,  the  For- 
restal  Brothers  abandoned  all  of  their  said  contracts,  with- 
out  fault  on  the  part  of  the  city,  and  that  the  city  then  went 
on  and  completed  the  same.  (12)  That  the  liquidated  dam- 
ages for  failure  to  complete  said  contracts  within  the  time 
stipulated  therein  amounted  to  $3,850,  no  part  of  which  has- 
been  paid.  (13)  That  the  aggregate  amount  expended  by 
the  city  in  completing  said  contracts  over  and  above  the 
contract  price,  together  with  the  liquidated  damages  afore- 
said, is  $15,449.27,  and  that  the  said  sum  is  a  proper  offset 
against  the  amounts  due  the  contractors  for  work  actually 
done,  and  exceeds  such  amount. 

Upon  these  findings,  judgment  was  ordered  dismissing  the 
complaint.  A  paper  is  returned  with  the  record  purporting 
to  contain  exceptions  by  the  plaintiff  to  certain  of  the  find- 
ings, but  the  same  are  not  incorporated  in  the  bill  of  excep- 
tions. Judgment  was  rendered  for  the  defendant,  and  the 
plaintiff  appeals. 

George  P.  Knowles^  for  the  appellant,  contended,  inter  aliay 
that  the  only  damages  recoverable  under  the  contract  were 
the  liquidated  damages  specified  therein.  Hale,  Damages, 
123-126;  Welch  V.  McDonald,  85  Va.  500;  Hathaway  v.  Lynn^ 
15  Wis.  186;  FeUis  v.  Bloomer,  21  How.  Pr.  317;  Hall  v. 
Crowley  J  5  Allen,  304;  Samford  v.  First  Nat.  Bank,  94  Iowa,. 
680;  Kemp  v.  Knickerhocher  L  Go,  69  N".  T.  45. 

For  the  respondent  there  was  a  brief  by  Archibald  Mc-^ 
Kay  and  Geo.  B.  HudnaR,  and  oral  argument  by  Mr.  Hud- 
nail. 
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WiNSLOw,  J.  In  order  to  entitle  this  court  to  review  find- 
ings of  fact  of  the  trial  court,  it  is  absolutely  essential  that 
exceptions  thereto  be  incorporated  in  the  bill  of  exceptions. 
This  proposition  has  been  so  frequently  announced  that  it 
seems  like  an  affectation  of  learning  to  cite  authorities. 
Stats.  1898,  sec.  2870;  Cramer  v.  Hcmafordy  53  Wis.  85;  Ledr 
ever  v.  Estate  of  Kohn^  100  Wis.  662.  Nor  will  a  paper  pur- 
porting to  contain  exceptions,  filed  with  the  clerk  and 
returned  with  the  record  but  not  incorporated  in  the  bill, 
answer  the  purpose.  Newton  v.  WiUiamSy  94  Wis.  222.  In 
the  present  case  there  is  such  a  paper  returned  with  the  rec- 
ord, but  it  is  not  inserted  in  the  bill,  nor  was  it  identified  in 
any  manner  so  that  it  can  be  said  to  have  been  incorporated 
therein.  The  only  reference  contained  in  the  bill  to  any 
exceptions  to  the  findings  is  the  following  recital  immedi- 
ately preceding  the  certificate:  "The  court  thereupon  filed 
its  findings  and  conclusions  of  law,  to  which  findings  and 
conclusions  of  law  the  plaintiff  has  filed  his  several  excep- 
tions, which  are  made  part  of  the  record,  and  rendered  judg- 
ment in  favor  of  the  defendant  for  its  costs  and  disburse- 
ments." This  recital  is  plainly  insufficient.  It  does  not 
purport  to  make  such  exceptions  part  of  the  bill,  nor  does  it 
even  attach  or  describe  them  so  that  they  can  be  with  any 
certainty  identified. 

The  only  question  presented,  therefore,  is  whether  the 
pleadings  and  findings  sustain  the  judgment.  It  cannot 
be  doubted  that  they  do  sustain  it.  The  Forrestals  con- 
tracted to  construct  certain  city  improvements  for  certain 
sums,  payments  to  be  made  on  estimates  as  the  work  pro- 
gressed ;  the  work  to  be  completed  at  specified  dates,  liqui- 
dated damages  at  so  much  per  day  to  be  paid  in  case  of 
honcompletion  at  the  specified  time;  the  board  of  public 
works  having  the  right,  in  case  the  work  was  not  prosecuted 
with  diligence,  to  relet  the  same  to  other  parties,  or  employ 
men  and  purchase  material,  and  complete  the  same,  and 
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charge  the  cost  to  the  contractors.  After  prosecuting  the 
work  for  a  time,  and  receiving  certain  payments  on  esti- 
mates, thej  abandoned  their  contracts,  certain  sums  being 
still  owing  them  for  work  actually  done.  The  board  of 
public  works  completed  the  work  partly  by  men  in  their 
employ  and  partly  by  contract,  and  in  so  doing  necessarily^ 
expended  certain  sums  in  excess  of  the  contract  prices,  the 
aggregate  of  which  sums  was  greater  than  the  sums  still 
due  the  Forrestals  for  the  work  actually  done  by  them. 
Under  the  contracts  these  sums,  as  well  as  the  amounts  of 
liquidated  damages  for  the  noncompletion  of  the  worlv  in 
the  stipulated  time,  were  proper  offsets  to  the  claims  of  the 
Forrestals.  Soon  after  the  abandonment  of  the  work,  the 
Forrestals  assigned  their  claims  against  the  city  to  the  Bank 
of  West  Superior,  but  no  notice  of  such  assignment  was  given 
to  the  city  until  September,  1896,  when  its  offsets  had  ac- 
crued. These  facts  are  not  open  to  dispute,  and  they  demon- 
strate the*  correctness  of  the  judgment. 
By  the  Court — Judgment  affirmed. 
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Same,  Appellant,  vs.  Elliott  and  another,  Bespondents. 
Same,  Appellant,  vs.  Same,  Bespondents. 

March,  £  — March  19, 190L 

Bankruptcy:  Actions  pending  in  state  courts:  Intervention  of  trustee: 
Jurisdiction:  Discontinuance:  Pleading  discharge:  Enforcement  of 
liens:  Oamishment:  Costs:  Appeal:  Orders  subsequent  to  judgment 

1.  An  order  having  been  made  in  bankruptcy  proceedings  in  the  fed- 
eral court,  directing  the  trustee  under  sec.  lib  of  the  bankrupt  act 
to  intervene  in  a  suit  pending  in  a  state  court  to  which  the  bank- 
rupt is  a  party,  the  latter  court  wiU  be  governed,  in  deciding  an 
application  to  permit  such  intervention,  by  state  laws  and  judicial 
policy. 
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2l  If  such  an  application  to  intervene  is  denied,  only  a  party  actually 
aggrieved  by  the  adverse  decision  can  be  heard  on  appeal  there- 
from; and  the  trustee  cannot  be  so  heard  unless  he  shall  liave  first 
applied  to  the  state  court,  failed  in  his  application,  and  appealed 
specially  from  the  decision. 

S,  A  discharge  of  a  debtor  in  bankruptcy  does  not  extinguish  for  all 
purposes  a  debt  upon  which  it  operates,  so  as  to  displace  the  juris- 
diction of  the  state  court  in  a  pending  action  to  enforce  it  Not- 
withstanding the  discharge,  the  cause  of  action  to  recover  the 
debt  continues,  unless  the  bankrupt  insists  upon  his  discharge  by 
pleading  it  in  bar  of  further  proceedings  in  the  suit 
•  4  If  a  person  is  discharged  from  his  debts  in  bankruptcy,  pending  a 
suit  against  him  to  recover  a  debt  upon  which  such  discharge  op- 
erates: 

(a)  The  plaintiff,  by  leave  of  court,  and  before  answer  setting  up 
the  discharge,  may  discontinue  the  action  without  costs,  and  will 
generally  be  permitted  to  do  so; 

(b)  The  suit  may  proceed  to  judgment  notwithstanding  the  dis- 
charge, if  the  defendant  does  not,  by  a  proper  proceeding,  insist 
upon  it  as  a  defense; 

(c)  Upon  the  defendant  applying  to  the  court  for  leave  to  plead 
his  discharge  in  bankruptcy,  the  court  may,  as  terms  of  grant- 
ing such  application,  require  a  waiver  of  any  costs  up  to  the  time 
of  setting  up  the  new  defense; 

(d)  The  right  to  plead  the  discharge  in  bankruptcy  may  be 
waived  by  unreasonable  delay  to  the  plaintiffs  prejudice  or  by 
answering  without  setting  up  the  discharge; 

(e)  If  the  defendant  pleads  his  discharge  as  a  defense  to  the 
plaintiff's  claim,  no  terms  being  imposed,  the  cause  will  then  stand 
for  trial  like  any  other.  If  the  defendant  recovers  he  will  be  en- 
titled to  costs  the  same  as  in  other  cases,  and  plaintiff  will  be 
entitled  to  costs  if  be  recovers 

5.  If  a  debt  is  discharged  in  bankruptcy  pending  an  action  in  the  state 

court  to  recover  the  same,  and  there  is  a  lien  created  by  law  inci- 
dent to  such  debt,  a  plea  in  bar  of  further  proceedings  in  the  case 
will  not  preclude  the  court  from  rendering  such  a  judgment  as 
may  be  necessary  to  enable  the  plaintiff  to  enforce  the  lien,  if,  not- 
withstanding the  discharge,  it  is  preserved  by  the  bankrupt  act. 

6.  The  interest  which  the  plaintiff  in  a  garnishee  action  obtains  in  the 

property  or  credits  of  the  defendant,  by  the  due  service  of  a  gar- 
nishee process  upon  the  person  liable  to  such  defendant  as  a  debtor 
or  custodian  of  his  property,  is  a  lien  created  by  law  within  the 
meaning  of  the  bankrupt  act,  and  an  action  pending  to  recover  an 
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indebtedness  which  has  been  discharged  in  bankruptcy,  having  a 
garnishee  action  incidental  thereto,  will  survive  the  discharge  and 
defense  on  that  ground,  sa  far  as  to  permit  a  judgment  in  form 
against  the  defendant,  enforceable  as  to  the  equitable  lien  secured 
in  the  garnishee  action. 

7.  The  defendant  in  an  action  to  which  a  garnishee  action  is  incident, 

in  which  issue  has  been  joined,  is  a  joint  defendant  with  the  gar- 
nishee In  the 'latter  action,  and  under  circumstances  coming 
within  the  last  clause  of  sea  2772,  Stats.  1898,  a  judgment  for  costs 
may  be  rendered  in  favor  of  the  two  jointly. 

8.  Where  a  cause  or  action,  existing  at  the  time  an  action  was  com- 

menced to  enforce  it,  has  been  fully  extinguished,  the  action  can- 
not proceed  for  the  mere  purpose  of  the  recovery  of  costa 

9.  The  principle  last  announced  does  not  apply  to  the  status  of  an  ac- 

tion, to  recover  a  debt  after  it  has  been  discharged  in  bankruptcy, 
commenced  before  such  discharga 

10.  An  appeal  from  a  judgment  will  not  bring  up  for  review  an  order 

entered  denying  a  motion  to  set  the  judgment  aside  and  grant  a 
new  trial. 

11.  Where  a  judgment  is  reversed  and  a  new  trial  g^nted,  this  court 

has  discretionary  power  under  sea  2949,  Stata  1898,  to  direct  that 
the  costs  taxed  in  this  court  in  favor  of  the  prevailing  party  shall 
abide  the  final  result  in  the  court  below. 

12.  Where  the  amount  in  controversy,  exclusive  of  costs,  is  only  $'!).ll 

and  the  party  appealing  fails  to  take  such  proceedings  in  the  court 
below  as  will  render  it  probable  that  in  case  of  a  reversal  a  more 
favorable  judgment  will  be  obtained  than  before,  and  a  new  trial 
is  required,  the  costs  taxed  in  this  court  in  favor  of  the  prevailing 
party  will  be  made  to  abide  the  final  result 
[Syllabus  by  Marshall,  J.] 

Appeals  from  judgments  of  the  circuit  court  for  Douglas 
county ;  A.  J.  Vinje,  Circuit  Judge.  One  judgment  affirmed; 
the  others  reversed. 

A  main  and  two  garnishee  actions.  The  main  action  was 
to  recover  on  a  promissory  note  of  $200.  Defendant  EUiott 
pleaded  that  the  debt,  as  to  him,  had  been  discharged  in 
bankruptcy  proceedings  prior  to  the  commencement  of  the 
action.  The  three  actions  were  submitted  to  the  court  for 
determination  at  the  same  time,  on  a  stipulation  of  facts  of 
which  the  following  is  the  substance: 
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*  The  first  garnishee  action  was  commenced  March  8, 1898. 
The  Northwestern  (foal  Hailway  Company  answered,  dis- 
closing an  indebtedness  to  defendant  EUiott  of  $57.50  for 
wages  earned  in  February,  1898,  and  $17.50  for  wages 
earned  in  March,  1898,  up  to  the  time  of  the  commence- 
ment of  the  garnishee  proceedings,  and  claiming  that  such 
indebtedness  was  exempt  as  EUioi£%  wages,  he  having  a 
family  dependent  upon  him  for  support.     A  second*  gar- 
nishee action  was  commenced  December  9, 1898.    The  gar- 
nishee answered  disclosing  indebtedness  to  EUiott  of  $72.10 
as  wages  earned  in  November,  1898,  and  $24.60  as  wages 
earned  in  December  up  to  the  time  of  the  garnishment.   Issue 
was  taken  by  plaintiff  on  the  answer  of  the  garnishee  in 
each  case.    December  29, 1898,  Elliott  was  adjudged  a  bank- 
rupt in  the  United  States  district  court  for  the  Western  dis- 
trict of  Wisconsin.    The  indebtedness  sought  to  be  recovered 
in  the  main  action,  at  the  time  of  the  commencement  thereof, 
was  due  plaintiff  as  alleged  in  the  complaint,  and  no  part 
thereof  had  been  paid,  but  Elliott  was  subsequently  dis- 
charged therefrom  in  the  bankruptcy  proceedings.  An  order 
was  entered  in  such  proceedings,  upon  objection  made  to  the 
discharge  of  Elliott^  authorizing  the  trustee  therein,  George 
E.  Dietrich,  to  prosecute  the  garnishee  action,  commenced 
by  plaintiff,  for  the  benefit  of  the  bankrupt's  estate.   Febru- 
ary 17, 1899,  in  the  bankruptcy  proceedings,  there  was  duly 
set  apart  for  EUiott^  as  exempt  property,  his  wages  prior  to 
March  8, 1898,  amounting  to  $71.89,  held  by  the  garnishee, 
and  also  $45.23  earned  by  EUiott  and  held  by  the  garnishee 
in  the  second  garnishee  action,  said  amounts  representing  the 
balance  of  the  bankrupt's  earnings  of  $60  per  month  for  three 
months  before  the  dates  of  the  respective  garnishments,  and 
not  exceeding  $180  in  all  for  each  of  the  garnishments.    The 
amount  earned  by  EUiott  for  the  three  months  preceding  the 
first  garnishment  was  $183.11,  and  for  the  three  montha 
preceding  the  second  garnishment  $231.67.  The  amount  left 
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after  deducting  $180  for  each  three  months  is  $54.78.  The 
sum  of  $96.90  represents  the  amount  earned  by  the  bankrupt, 
held  by  the  garnishee  at  the  time  of  the  second  garnishment, 
December  9,  1898.  November  1, 1898,  an  order  was  drawn 
on  the  garnishee  by  defendant  John  E.  A,  Elliott  requesting 
payment  of  his  wages  for  November  to  James  T.  Elliott, 
which  said  order  was  accepted  by  the  garnishee  November  2, 
1898.  December  10, 1898,  $72.10  was  paid  upon  said  order. 
Thereafter  James  T.  Elliott  paid  to  defendant  EUioU  $50. 
James  T.  Elliott  is  a  creditor  of  defendant  EUioU  and  is  rep- 
resented in  the  bankruptcy  proceedings.  No  part  of  EUioWs 
earnings,  mentioned  as  held  by  the  garnishee,  has  been  paid 
to  the  trustee  in  bankruptcy  or  paid  into  court.  Defendant 
EUioU  is  an  unmarried  man,  but  has  a  family  dependent 
upon  him  for  support.  He  is  entitled  to  $60  per  month  as 
exempt  under  the  statute.  No  judgment  has  been  entered 
in  this  action  against  either  of  the  defendants. 

A  bill  of  exceptions  in  each  case  shows  that  on  the  plead- 
ings and  the  stipulation  of  facts  motions  were  made  by  the 
plaintiff,  in  each  of  the  garnishee  cases,  for  an  order  making 
the  trustee  in  bankruptcy  a  party  to  represent  the  estate. 
A  motion  was  also  made  in  the  main  action  for  a  special 
judgment  against  Elliotty  one  not  recognizing  the  existence 
of  any  personal  liability  but  enforceable  against  the  credits 
in  the  hands  of  the  garnishee.  The  motions  were  denied, 
and  due  exception  was  taken  to  each  ruling.  A  motion 
was  made  on  behalf  of  defendant  Elliott  for  a  dismissal  of 
the  main  action  as  to  him,  and  a  motion  was  also  made  in 
each  of  the  garnishee  actions  to  dismiss  the  same.  All  of 
such  motions  were  granted,  due  exception  to  each  ruling 
being  taken.  Judgment  was  thereupon  entered  in  the  main 
action,  and  subsequently  costs  were  taxed  and  inserted 
therein,  the  amount  being  $24.63.  Papers  are  in  the  record 
on  the  appeal  in  such  action,  relating  to  subsequent  pro- 
ceedings as  to  costs,  but  they  all  relate  to  proceedings  in 
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the  garnishee  actions.  Judgment  was  entered  in  the  first 
garnishee  action  dismissing  the  same  and  in  form  for  costs 
in  favor  of  Elliott  and  the  garnishee  jointly.  Two  cost 
bills  were  presented  to  the  taxing  officers  and  were  taxed, 
one  in  favor  of  the  garnishee  defendant  for  $23.53,  and  one 
in  favor  of  the  defendant  Elliott  and  the  garnishee  for 
$31.23.  Only  the  smaller  cost  bill  as  taxed  was  entered  in 
the  judgment.  Objection  was  made  before  the  taxing  offi- 
cer to  the  taxation  of  any  costs,  also  to  the  following  items 
which  were  allowed  by  the  clerk:  $3  for  attending  trial; 
50  cents  for  sherifTs  fees  on  serving  the  summons.  There 
was  a  further  objection  to  the  taxation  of  any  costs  in  favor 
of  the  garnishee  because,  the  answer  being  made  under  sec. 
2760,  Stats.  1898,  admitting  a  liability,  the  only  costs  allow- 
able to  the  garnishee  were  $3.  The  rulings  of  the  clerk 
were  duly  presented  to  the  circuit  court  for  consideration 
on  a  motion  for  a  review  of  the  taxation  of  costs,  and  the 
motion  was  denied.  A  motion  was  made  after  judgment, 
for  an  order  setting  the  same  aside  and  granting  a  new 
trial,  which  was  denied,  but  the  appeal  was  taken  from  the 
judgment  only. 

In  the  second  garnishee  action,  judgment  was  rendered 
in  form  for  costs  in  favor  of  defendant  Elliott  and  the  gar- 
nishee. Two  cost  bills  were  presented  to  the  taxing  officer 
for  taxation,  one  for  $23.53  in  favor  of  the  garnishee  de- 
fendant, and  one  for  $31.23  in  favor  of  defendant  Elliott 
and  the  garnishee.  Both  were  taxed,  but  only  the  larger 
bill  was  included  in  the  judgment.  Objection  was  made 
before  the  taxing  officer  as  follows:  To  the  taxation  of 
any  costs ;  to  the  taxation  of  any  costs  in  excess  of  $3 ;  to  the 
following  items  which  were  allowed :  $3  for  attending  trial, 
$2  for  a  term  fee,  50  cents  sheriflf's  fees  for  serving  sum- 
mons. The  exceptions  to  the  rulings  of  the  clerk  were  duly 
presented  to  the  court  for  consideration  on  a  motion  for  a 
review  of  the  taxation  of  costs,  and  the  motion  was  denied. 
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A  motion  was  made  after  judgment,  based  on  affidavits,  for 
an  order  setting  it  aside  and  granting  a  new  trial,  which 
was  denied.    The  appeal  is  from  the  judgment  only. 

Defendant  EUiott  neglected  to  plead  his  discharge  in 
bankruptcy  for  several  months  after  it  was  granted,  and 
was  then  permitted  to  enter  such  plea  in  the  main  action, 
and  in  the  second  garnishee  action,  without  the  imposition 
of  any  terms.  After  such  plea  was  interposed  plaintiff 
made  no  offer  to  discontinue  either  of  the  actions,  and  after 
the  lapse  of  several  months  they  were  brought  to  a  hearing 
mainly  on  the  defense,  as  before  indicated,  of  the  discharge 
in  bankruptcy. 

For  the  appellant  there  was  a  brief  by  Reed  &  Reedy  and 
oral  argument  by  Myron  Reed. 

For  the  respondents  there  was  a  brief  by  Arnold  cfe  Am- 
oldy  and  oral  argument  by  N,  B.  Arnold. 

Marshall,  J.  It  is  claimed  that  the  trial  court  erred, 
(1)  in  refusing  to  make  the  trustee  in  bankruptcy  a  party  to 
the  main  action ;  (2)  in  refusing  to  award  plaintiff  a  special 
judgment  in  such  action;  (3)  in  dismissing  the  actions  or 
either  of  them;  (4)  in  granting  costs  to  defendant  Elliott  in 
the  main  action ;  (5)  in  granting  full  costs,  or  costs  as  taxed, 
to  defendant  EUiott  and  the  garnishee  defendant  in  the  two 
garnishee  actions;  (6)  in  refusing  to  review  the  taxation  of 
costs  in  each  case;  (7)  in  refusing  to  vacate  the  judgments 
and  grant  rehearings.  So  far  as  necessary  or  deemed  ad- 
visable we  will  consider  each  of  such  propositions. 

1.  Counsel  insists  that  because  sec.  lib  of  the  bankruptcy 
act  provides  that  in  a  proceeding  under  it  the  federal  court 
may  order  the  trustee  to  enter  his  appearance  and  defend 
any  pending  suit  against  the  bankrupt,  and  the  trustee  in 
the  matter  of  EUiotVs  bankruptcy  was  so  ordered,  the  circuit 
court  having  the  garnishee  actions  in  question  in  charge 
was  bound  to  give  effect  to  such  order  by  granting  the  mo- 
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tion  to  make  him  a  party  to  sach  actions.  That  subject  was 
before  this  court  and  was  fully  considered  in  National  D. 
Co.  V.  Seidd^  103  Wis.  489.  We  there  held,  and  now  aflBrm, 
that  the  federal  statute,  however  mandatory  its  terms,  does 
jiot  control  the  practice  in  state  courts  and  was  not  intenSed 
to  do  so.  If  an  order  be  made  under  it  commanding  a  trus- 
tee to  intervene  in  the  state  court  in  an  action  to  which 
the  bankrupt  is  a  party,  the  former  performs  his  full  duty 
when  he  makes  a  proper  application  to  such  court  to  be  let 
in  to  such  action.  In  disposing  of  such  application  the 
statutes  of  the  state,  and  the  rules  and  practice  of  its  court, 
must  necessarily  govern,  the  same  as  when  any  other  party 
invokes  the  court's  jurisdiction. 

Testing  the  ruling  of  the  court,  refusing  to  make  the 
trustee  in  bankruptcy  a  party  to  the  garnishee  actions,  by 
state  laws  and  judicial  policy,  we  fail  to  see  why  the  trustee 
had  any  interest  in  the  action  that  required  his  presence 
therein  for  his  due  protection,  or  why  the  entire  contro- 
versy in  such  action,  as  to  the  plaintiff,  was  not  susceptible  of 
a  complete  determination  without  the  trustee  being  brought 
in.  Therefore,  sec.  2610,  Stats.  1898,  did  not  require  the 
trial  court  to  grant  the  motion,  but  left  it  free  to  exercise 
its  discretion  in  respect  thereto.  If  we  say  plaintiff  ac- 
quired a  right,  by  thj9  commencement  of  the  garnishee  action, 
to  hold  the  garnishee  liable  for  some  part  of  its  indebtedness 
to  EUiotty  and  that  such  right,  by  operation  of  law,  was  dis- 
placed by  the  right  of  the  trustee  in  bankruptcy  so  as  to 
bring  the  latter  within  the  scope  of  sec.  2801,  then  it  would 
follow  that  the  action  of  the  trial  court  could  not  be  disturbed 
unless  it  clearly  appeared  that  there  was  an  abuse  of  judicial 
discretion.  Granting  or  refusing  a  motion  under  that  sec- 
tion is,  by  its  terms,  addressed  to  the  sound  discretion  of 
the  court.  In  any  event,  since,  as  will  be  hereafter  seen, 
there  was  no  controversy  between  the  trustee  and  appel- 
lant as  to  who  should  have  the  benefit  of  the  liability  of 
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*  —  ■ 

the  garnishee  to  EUioU^  appellant  was  not  prejudiced  by 
the  denial  of  the  motion  to  make  the  trustee  a  party  and 
cannot  be  heard  to  complain  of  such  denial  on  this  appeal. 
Sec.  2829. 

^gain,  regardless  of  the  rights  of  the  trustee  under  sec. 
2801,  Stats.  1898,  appellant  has  no  standing  here  to  recover 
on  the  assignment  of  error  under  discussion,  because  the 
privilege  was  one  to  be  asserted  by  the  trustee.  He  did  not 
appear' in  the  court  below  and  ask  to  be  made  a  party,  as 
we  understand  the  record,  nor  is  he  a  party  to  the  appeal. 
If  it  were  otherwise,  the  question  as  to  the  trustee  could  not 
be  reviewed  except  by  an  appeal  in  his  behalf,  from  the 
order  refusing  to  make  him  a  party.  The  appeal  from  the 
judgment  does  not  bring  up  such  a  question.  The  trustee 
not  being  a  party  to  the  action,  proceedings  in  his  behalf 
to  make  him  such  would  be  special.  National  D.  Co.  v. 
Seidd,  103  Wis.  489. 

2.  Whether  the  court  erred  in  refusing  to  give  appellant 
judgment  in  form  against  Elliott  obviously  depends  upon 
whether,  after  the  discharge  in  bankruptcy  and  the  entry 
of  the  plea  by  EUiott  in  bar  of  further  prosecution  of  the 
main  suit  as  to  him,  appellant  had  a  cause  of  action  in  any 
sense  upon  which  a  judgment  could  be  rendered.  It  is  con- 
ceded that  if  a  defendant  is  discharged  in  bankruptcy  from 
a  debt,  pending  proceedings  to  enforce  it,  he  is  entitled  to 
plead  such  circumstance  in  bar  of  further  proceedings  for  a 
personal  judgment,  if  the  plaintiff  does  not  voluntarily  dis- 
continue the  action,  and  to  recover  on  such  plea.  But  it  is 
said  that  if  an  action  is  wholly  in  rem^  or  partly  in  rem  and 
partly  in  persofiam,  its  status  as  an  action  to  reach  the  res  is 
not  disturbed  by  a  discharge  of  the  defendant  in  bankruptcy, 
if  the  plaintiff's  interest  therein  be  preserved  by  the  bank- 
rupt act.  The  authorities  seem  to  be  uniform  to  that  effect. 
Roberts  V.  Wood^  38  Wis.  60;  Bates  v.  Tappan^  99  Mass.  370; 
Bowman  v.  Ilardin^^  56  Me.  559;  LeiglUon  v.  Kelsey,  57  Me. 
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85;  Ingraham  v.  PhiUips^  1  Day,  117;  Jones  v.  LeUyett^  39 
Ga.  64;  Pierce  v.  WUcox^  40  Ind.  70;  Stoddard  v.  Locke^  43 
Vt.  574;  Mwy  v.  Courtmiy^  47  Ala.  185;  Kitt/redge  v.  Warren^ 
14  N.  H.  509;  Munson  v.  B.,  H.  <&  E.  R.  Co.  120  Mass.  81. 
In  Bowman  v.  Harding ^  it  was  insisted  on  behalf  of  the  dis- 
charged party  that  he  was,  by  the  express  terms  of  the 
bankrupt  act,  released  from  all  his  debts,  and  that  no  such 
discharged  debt  could,  by  implication,  be  considered  to  have 
sufficient  life  to  form  the  basis  of  a  judgment  even  in  form 
against  him.  The  court  thought  otherwise,  reasoning  that 
the  language  of  the  bankrupt  act,  preserving  a  lien  incident 
to  a  debt,  by  implication  preserved  the  debt  notwithstand- 
ing its  discharge,  so  far  as  necessary  to  make  the  lien  effect- 
ive. Treating  of  the  same  subject,  in  Leighton  v.  KeUey^ 
supra^  the  court  said,  in  substance,  the  provisions  of  the 
bankrupt  act  are  not  to  be  construed  so  as  to  preclude  the 
rendition  of  such  a  judgment  as  is  necessary  to  enable  a  lien 
claimant,  whose  interest  in  property  is  preserved  to  him  by 
the  act,  to  perfect  and  realize  upon  it.  In  Bates  v.  Tappan 
this  language  was  used : 

"The  provisions  for  a  full  discharge  .  .  •  must  be 
construea,  as  they  well  may  be,  so  as  not  to  prevent  the 
enforcement  of  a  lien,  which  the  statute  itself  permits,  by 
any  requisite  proceedings  therefor  which  do  not  involve  a 
judgment  in  personam,  A  lien  by  attachment  can  be  en- 
forced in  no  other  way  than  by  the  qualified  judgment  which 
was  rendered  in  the  superior  court,  and  it  must  therefore  be 
affirmed." 

The  present  bankrupt  act  has  the  same  features  as  the  act 
of  1867  which  were  the  foundation  of  the  adjudications 
cited.  It  provides  that  "  all  levies,  judgments,  attachments, 
or  other  liens,  obtained  through  legal  proceedings  against  a 
person  who  is  insolvent,  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bank- 
rupt," etc.    Sec.  67,  subd.  f.    The  language  as  clearly,  by 
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iraplication,  preserves  all  liens  claimed  in  legal  proceedings^ 
of  sufficient  age  to  be  outside  the  four-months  limit,  as  it 
expressly  annuls  those  within  such  limit.  The  preservation 
of  certain  liens  necessarily  left  the  lien  claimants  free  to 
pursue  the  necessary  legal  or  equitable  remedies  to  render 
them  eflfective.  So  we  must  next  inquire  whether  appel- 
lant, by  virtue  of  the  garnishee  actions,  or  either  of  them, 
possessed  a  lien,  within  the  meaning  of  the  bankrupt  act, 
which  was  in  existence  at  the  time  the  motion  for  a  special 
judgment  against  defendant  Elliott  was  made,  entitling 
plaintiff  to  such  a  judgment,  in  order  to  render  such  lien 
effective. 

3.  We  understand  that  it  is  not  claimed  that  appellant 
acquired  any  lien  in  the  second  garnishee  action  that  was 
not  superseded  by  the  rights  of  the  trustee  in  bankruptcy, 
and  annulled  effectively  for  the  purposes  of  the  action  by 
ElliotCs  plea  therein  of  his  discharge.  In  any  event  that  is 
the  situation  disclosed  by  the  record.  It  was  to  obtain  the 
indebtedness  of  the  garnishee  involved  in  that  action  for 
the  benefit  of  the  bankrupt's  estate  that  the  motion  was 
made  to  let  in  the  trustee  as  a  party  in  place  of  Elliott.  In 
the  first  garnishee  action  it  is  claimed  by  appellant's  coun- 
sel and  apparently  not  denied  by  respondents'  counsel,  that 
the  garnishee  was  liable  to  the  extent  of  $3.11.  That  ap- 
pears to  be  the  truth  of  the  situation,  and  we  so  hold.  So 
the  learned  counsel  for  appellant  have  some  standing  in 
court  upon  which  to  present  their  claim  that  it  was  entitled 
to  a  special  judgment.  So  we  must  determine  the  character 
of  the  liability  of  a  garnishee  within  the  meaning  of  the 
bankrupt  act  so  as  to  say  whether  it  may  survive  a  discharge 
of  the  debt  to  Avhich  it  is  incident. 

It  is  clear  that  under  our  statutes  a  garnishment  does  not 
create  a  lien,  strictly  so  called,  on  the  property  of  the  prin- 
cipal debtor  in  the  hands  of  the  garnishee.  The  interest 
obtained  is  of  an  inchoate  character.    It  does  not  reach  the 
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property  so  as  to  constitute  an  actual  interest  therein,  though 
it  is  true  that  such  interest  has  been  commonly  called,  by 
this  and  other  courts,  an  equitable  lien.  The  plaintiff  can- 
not follow  the  property  on  the  strength  of  any  legalor  even 
equitable  interest  therein,  from  the  mere  fact  of  the  service 
of  the  garnishee  process,  but  can  control  the  property  by 
seasonably  acting  to  that  end  and  thereby  put  the  court  in 
possession  of  the  res.  The  mere  service  of  a  garnishee  sum- 
mons is,  however,  said  to  be  an  equitable  levy  on  the  prop- 
erty of  the  principal  defendant  in  the  hands  of  the  garnishee, 
and  fastens  upon  him  the  status  of  a  trustee  for  the  plaint- 
iff, rendering  him  liable  to  account  as  such  or  suffer  a  judg- 
ment against  him  as  provided  by  law.  Olobe  M,  Co.  v. 
Boynton,  87  Wis.  619;  Maxwell  v.  JSank  of  New  Riclimond^ 
101  Wis.  286.  In  the  latter  case  it  was  held  that  the  lien 
of  a  plaintiff  in  a  garnishee  action,  on  the  property  of  his 
debtor  in  the  hands  of  the  garnishee,  being  purely  equitable, 
since  an  appeal  from  a  judgment  in  favor  of  the  latter  does 
not  of  itself  operate  as  a  supersedeas  if  an  order  is  not  sea- 
sonably entered  continuing  the  equitable  lien  created  by  the 
service  of  the  garnishee  process  pending  the  appeal,  it  will 
be  irretrievably  lost  if  the  garnishee  chooses  or  is  compelled 
to  part  with  the  property  prior  to  a  reversal  or  if  he  is  in 
any  way  bound,  prior  thereto,  to  answer  to  some  other  per- 
son who  honafide  acquires  the  right.  Other  courts  have 
held  the  same.  Wehh  v.  Miller^  24  Miss.  638.  So  the  word 
^*'  Hen,"  in  the  bankrupt  act,  does  not  include  the  mere  lia- 
bility of  a  garnishee,  unless  it  was  used  in  the  particular 
sense  of  all  interests  of  one  person  in  the  property  of  an- 
other, whether  legal  or  equitable,  or  whether  equitable  in 
the  sense  of  being  an  actual  or  mere  inchoate  interest  in  the 
thing,  whether  tangible  or  intangible. 

In  properly  determining  the  question  of  whether  the  word 
**  lien  "  was  used  in  the  bankrupt  act  in  a  restrictive  or  broad 
sense,  it  is  important  to  know  whether  the  act  should  be  con- 
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strued  strictly  or  liberally.  If  we  say  a  strict  constraction 
should  be  given  thereto,  there  would  be  strong  reason  for 
saying  that  Congress  had  in  view  actual  interests  at  least  in 
property,  not  a  mere  right  to  acquire  an  interest  or  a  right 
to  hold  a  person  liable  to  account  as  trustee.  Without  re- 
sorting to  authority,  it  would  seem  that  the  bankrupt  act 
should  have  a  liberal  construction  under  the  general  rule  that 
obtains  in  construing  remedial  legislation,  for  that  is  ob- 
viously its  character.  The  federal  courts  have  so  viewed 
the  act,  saying,  in  effect,  that  bankrupt  laws  existed  long 
before  the  adoption  of  the  constitution;  that  the  intent 
thereof  has  always  been  to  accomplish  justice  between 
debtors  and  creditors;  that  the  power  to  legislate  in  that 
field  is  one  of  the  important  granted  powers  of  the  national 
government,  and  that  a  law  passed  in  the  exercise  of  such 
power  should  be  regarded  as  purely  remedial  in  character 
and  be  construed  according  to  its  spirit,  with  a  view  to  effect 
its  objects  and  to  promote  justice.  In  re  MuUer^  Deady,  513. 
To  the  same  effect  are  many  decisions  holding  that  the  policy 
of  the  bankrupt  act  is  as  much  to  uphold  certain  liens  as  it 
is  to  annul  others.    Bump,  Bankruptcy  (11th  ed.),  786. 

Coming  now  to  the  question  of  whether  a  liberal  construc- 
tion of  the  word  "  lien,"  as  it  is  used  in  the  bankrupt  act, 
can  reasonably  extend  it  to  include  a  special  interest  of  so 
shadowy  a  character  that  it  does  not  attach  to  any  particu- 
lar thing,  as  does  such  an  equitable  interest  as  a  mortgage^ 
but  only  enables  the  court  to  act  upon  the  party  holding  the 
resy  we  must  look  at  the  matter  in  the  light  of  the  commonly 
accepted  character  of  the  right  of  a  plaintiff  in  garnishee 
proceedings  and  the  name  such  right  has  common!}^  borne. 

The  courts  have  uniformly  said,  as  before  indicated,  that 
the  service  of  a  garnishee  process  is  an  equitable  levy  upon 
the  property  of  the  debtor  in  the  hands  of  the  garnishee, 
and  that  the  interest  thereby  obtained  in  such  property  is  at 
least  in  the  nature  of  an  equitable  lien,  and  has  been  com- 
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monly  called  a  lien.  In  many  cases  it  has  been  called  a  lien 
without  qualification,  in  others  an  equitable  lien,  and  in 
some  a  mere  inchoate  or  incipient  lien, —  the  mere  commence- 
ment of  proceedings  to  obtain  a  lien  in  fact.  While  the 
property  is  not  in  cuetodia  legis  in  the  sense  of  being  in  the 
actual  control  of  the  court,  it  is  subject  to  such  control  be- 
cause the  court  has  power  to  possess  itself  of  the  res  or  to 
render  a  judgment  for  the  value  thereof  against  the  gar- 
nishee. So  the  plaintiff  in  a  garnishee  case,  as  it  seems, 
does  acquire  a  special  interest,  even  in  a  mere  indebtedness 
of  the  garnishee  to  the  defendant,  denominated  a  lien,  re- 
gardless of  the  diversity  of  opinion  as  to  its  real  character. 
It  is  sufficient  for  this  decision  to  reach  the  conclusion  that 
it  has  been  commonly  called  a  lien,  and  may  reasonably  be 
so  called,  using  the  term  in  a  qualified  sense.  The  following 
cases  treat  the  subject  in  its  various  phases:  North  Star  B. 
<&  S.  Co.  V.  Zaddj  32  Minn.  381;  Haweav.  Mooney^  39  Conn. 
37;  Hacker  v.  Stevens^  4  McLean,  535;  WalUice  v,  McConnell^ 
13  Pet.  IZQ'yCahoonv.  Morgan^  38  Vt.  234;  Wilder  v.  Weather- 
head^  32  Vt.  765.  Some  of  the  above  authorities  are  to  the 
effect  that  a  garnishee  levy  creates  a  specific  lien.  Others 
are  directly  to  the  contrary.  To  the  former  view  the  fol- 
lowing are  more  directly  in  point  than  any  cited:  FocJce  v. 
JBhim,  82  Tex.  436 ;  Eeed  v.  Fletcher,  24  JS"eb.  435.  The 
latter  view  is  as  firmly  maintained  in  Bigdow  v.  Andreas, 
31  111.  322;  McGarry  v.  Lewis  C.  Co,  93  Mo.  237;  McConndl 
V.  Denham,  72  Iowa,  494.  Cases  where  the  conflict  is  thus 
sharp,  refer  to  specific  property,  not  to  mere  indebtedness. 
As  to  the  latter,  the  authorities  are  quite  uniform  that  noth- 
ing in  the  nature  of  a  specific  lien  is  obtained  by  the  com- 
mencement of  garnishee  proceedings,  though  a  special  right 
is  acquired  in  the  nature  of  an  equitable  lien. 

So  much  as  a  general  and  original  treatment  of  the  ques- 
tion. But  we  are  not  wholly  without  guidance  on  the  pre- 
cise point  at  issue.     In  In  re  Peck,  decided  in  the  United 


662         SUPREME  COURT  OF  WISCONSIN.         [109 

Bank  of  Commerce  vs.  Elliott  and  another. 

States  district  court  for  Vermont,  16  N.  B.  R  43,  it  is  said 
that  the  service  of  a  garnishee  process  creates  a  lien  within 
the  meaning  of  the  bankrupt  act,  saving  liens  created  by 
law  within  four  mouths  of  the  filing  of  the  petition  in  bank- 
ruptcy.  Stoddard  v.  LocJce^  43  Vt.  574,  is  referred  to,  where 
it  was  held  that  the  service  of  a  garnishee  process  creates 
an  inchoate  lien  and  a  lien  within  the  meaning  of  the  bank- 
rupt act,  and  that  if  it  is  of  sufficient  age  to  be  preserved 
notwithstanding  a  discharge  of  the  debtor  and  a  plea  by 
him  in  bar  of  further  proceedings  in  the  action  to  which  the 
garnishee  proceeding  is  incident,  such  discharge  and  plea  are 
effective  only  to  prevent  the  enforcement  ot  any  personal 
liability  in  such  action,  but,  such  a  judgment  as  is  necessary 
to  be  rendered  to  perfect  and  enforce  the  equitable  levy  in 
the  garnishee  proceedings,  the  plaintiff  is  entitled  to  as  a 
matter  of  right. 

From  what  has  been  said  it  appears  that  the  trial  court 
erred  in  dismissing  the  action  against  EUioU,  Plaintiff  had 
a  lien  within  the  meaning  of  the  bankrupt  act,  almost  trifling 
in  amount  to  be  sure,  but  yet  it  was  large  enough  to  be  enti- 
tled to  some  recognition  here,  possibly  only  because  of  the 
question  of  costs  that  depended  upon  it.  Otherwise  it  would 
be  quite  likely  to  fall  within  the  maxim,  De  minimis  non 
curat  lex.  As  the  case  stands  here,  it  does  not  appear  that 
appellant  is  entitled  to  any  relief  that  is  within  the  discre- 
tionary power  of  the  court  to  grant  or  refuse.  We  cannot 
consider  it  a  sufferer  to  any  extent  but  what  might  easily 
have  been  prevented.  The  question  of  whether  it  was  en- 
titled to  any  judgment  whatever,  as  to  Elliott^  in  facQ  of  the 
plea  in  bar  and  the  admission  of  the  truth  of  its  allegations, 
was  manifestly  new  to  the  trial  court,  as  it  was  to  coun.sel 
on  both  sides.  The  question  involved  a  field  where  there 
has  been  no  call  for  exploration  till  recently,  within  a  period 
covering  the  professional  career  of  many  lawyers  and  judges 
of  the  present.     Without  the  benefit  of  more  time  for  the 
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study  of  the  subject  than  a  trial  judge  can  ordinarily  devote 
to  such  a  matter,  if  left  to  reach  a  conclusion  unaided  by 
counsel,  from  the  language  of  the  bankrupt  act  alone,  to  the 
effect  that  a  discharge  in  bankruptcy  extinguishes  every 
mere  debt  agaiiist  the  bankrupt  and  enables  him  to  set  up 
his  discharge  thereof  in  bar  of  any  suit  thereon  whether  com- 
menced before  or  subsequent  to  such  discharge,  one  would 
very  reasonably  reach  the  same  conclusion  that  the  learned 
trial  court  did  in  this  case.  He  received  no  help  from  au- 
thorities, we- must  assume,  though  there  were  many  to  draw 
from  under  the  bankrupt  acts  of  1867  and  1841.  We  feel 
warranted  in  saying  this  because,  with  the  labor  which  coun- 
sel for  appellant  put  upon  the  case  in  preparing  it  for  this 
court,  which  we  may  assume  was  more  thorough  than  that 
devoted  to  the  enlightenment  of  the  trial  court^  none  of  the 
numerous  authorities  on  the  subject  are  cited  to  our  atten- 
tion in  the  printed  brief.  We,  are  therefore  warranted  in 
saying  that  the  expensive  litigation  over  the  small  amount 
of  $3.11  and  the  incidental  costs  might  easily  have  been 
avoided,  and  very  little  of  the  fault  that  it  was  not,  if  any, 
lies  at  the  door  of  the  learned  trial  judge.  So  much  we  have 
been  called  upon  to  say  in  the  interest  of  a  careful  presenta- 
tion of  cases  to  trial  courts,  not  intending  to  undnlj^  reflect 
upon  the  learned  counsel  for  appellant,  whose  record,  gen- 
erally, for  careful  preparation  and  presentation  of  cases, 
needs  no  vindication  here  or  elsewhere.  We  are  glad  to  be 
informed,  however,  that  the  three  appeals  before  us,  with 
the  large  amount  of  expenses  involved,  have  for  their  pur- 
pose, not  the  recovery  of  $3.11  and  some  costs,  but  the  vin- 
dication of  a  principle.  • 

The  basis  of  the  dismissal  of  the  garnishee  action  with 
costs  was  that  the  principal  defendant  had  recovered  judg- 
ment in  the  main  action.  The  statute  provides  that  when 
the  garnishment  shall  not  be  in  aid  of  an  execution,  no  trial 
shall  be  had  of  the  garnishee  action  until  the  plaintiff  shall 
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have  judgment  in  the  principal  action,  and  if  the  defendant 
shall  have  judgment  the  garnishee  action  shall  be  dismissed 
with  costs.  As  we  have  found  that  the  judgment  against 
plaintiff  must  fall,  the  others,  if  they  have  no  other  basis 
than  that  to  rest  upon,  must  fall  also.  Judgment  in  the 
principal  action  is,  as  it  appears,  the  sole  basis  at  least  for 
the  judgment  in  the  second  garnishee  action.  That  was 
commenced  within  the  four  months  preceding  the  filing  of 
the  petition  in  bankruptcy,  so  whatever  right  was  acquired 
by  such  commencement  was  subsequently  superseded,  as 
before  stated,  by  the  right  acquired  by  the  trustee  in  bank- 
ruptcy. So  the  dismissal  of  the  second  garnishee  action 
was  right,  but  the  dismissal  of  the  main  action  was  wrong, 
and  likewise  that  of  the  first  garnishee  action. 

4.  From  what  has  been  said  it  is  manifest  that  the  trial 
court  erred  in  granting  costs  to  defendant  EUiott  in  the 
main  action.  But  not  upon  the  ground  that  there  was  no 
cause  of  action  left  after  the  discharge  in  bankruptcy,  so  as 
to  bring  the  case  within  the  rule  in  Two  Rivers  Mfg.  Co.  v, 
Beyer^  74  Wis.  210.  The  contention  of  appellant's  counsel 
on  that  point  cannot  be  sustained.  True,  as  stated  in  the 
case  cited,  costs  are  incident  to  a  judgment  rendered  on  a 
cause  of  action,  and  after  such  cause  has  been  extinguished 
the  basis  for  the  incident  no  longer  exists,  and  it  is  error  to 
allow  further  proceedings  in  the  action  merely  to  give  a 
party  thereto  an  opportunity  to  enter  a  judgment  for  costs. 
But  a  cause  of  action  to  recover  a  debt  is  not  for  all  pur- 
poses wholly  extinguished  by  a  discharge  in  bankruptcy. 
That,  like  a  completed  period  under  a  statute  of  limitations, 
extinguishes  the  debt  upon  which  ft  operates  only  in  case  it 
is  insiste.d  upon  at  a  proper  time  and  in  a  proper  way.  Not-, 
withstanding  a  discharge  in  bankruptcy  of  a  debt,  it  may 
be  given  new  life  by  a  new  promise,  or  it  may  be  deemed 
to  exist  regardless  of  the  discharge  if  such  discharge  be 
expressly  or  by  implication  waived.    The  discharge  does 


WiB.]  JANUARY  TEEM,  1901.  665 

Bank  of  Commerce  yb.  Elliott  and  another. 

not  interfere  with  the  jurisdiction  of  the  court.  It  merely 
furnishes  the  defendant  with  a  defense  which  he  may  use 
or  not  as  he  sees  fit,  it  being  essential  to  such  use  that  the 
defense  be  pleaded  like  any  other.  It  cannot  be  made 
available  upon  mere  motion.  FeUows  v.  HaU^  3  McLean, 
487;  Nat,  Bank  v.  Taylor ^  120  Mass.  124;  Manwarring  v. 
KounSj  35  Tex.  171 ;  Homer  v.  Spdman,  78  111.  206 ;  Sey- 
mour  V.  Browning^  17  Ohio,  362.  A  court  may  for  good 
cause  even  refuse  to  allow  a  discharge  to  be  set  up  by 
amendment  or  by  supplemental  answer.  Falkner  v.  Hunt^ 
76  K  C.  202;  Medbury  v.  JSkoan,  46  K  Y.  200.  The  right 
to  insist  upon  the  discharge  is  purely  a  personal  privilege. 
A  garnishee  is  not  bound  to  insist  upon  it  in  the  garnishee 
action  for  the  protection  of  the  principal  defendant,  though 
he  may  do  so.  Fraaier  v.  BanJcSy  11  La.  Ann.  31.  If  the 
plaintiff  act  seasonably,  after  being  informed  of  the  dis- 
charge of  his  adversary  in  bankruptcy,  he  may  discontinue 
bis  action  and  without  costs,  by  permission  of  the  court, 
which  will  ordinarily  be  granted.  Camp  v,  Giford^  7  Hill, 
169.  By  omitting  to  do  so  and  forcing  the  defendant  to 
plead  his  discharge  as  a  defense,  he  can  no  more  thereafter 
be  permitted  to  discontinue  without  at  least  paying  costs 
from  and  after  the  introduction  of  the  new  defense,  than  in 
any  other  case.  Ko  one  would  claim  that  a  plaintiff  can  dis- 
continue as  a  matter  of  right  without  payment  of  costs,  on 
the  coming  in  of  an  answer  setting  up  the  statute  of  limita- 
tions, or  that  if  a  person  recover  on  such  a  defense  he  is 
any  the  less  entitled  to  costs  under  the  statutes  that  award 
costs  to  the  defendant  in  all  cases  where  plaintiff  is  not  en- 
titled thereto,  than  where  he  prevails  on  the  defense  of 
payment  or  any  other  defense  sufficient  to  defeat  the  plaint- 
iff's cause  of  action.  In  this  case  plaintiff  neglected  to  dis- 
continue, so  Elliott  was  compelled  to  answer,  setting  up  his 
discharge  as  a  defense.  For  aught  he  knew  appellant's 
neglect  to  discontinue  was  based  on  some  claim  that  the 
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discharge  was  ineffectual  or  would  not  be  insisted  upon. 
That  being  the  case,  there  was  stiLl  a  cause  of  action  before 
the  court  for  adjudication,  the  determination  of  which 
would  support  a  recovery  of  costs  in  favor  of  the  prevailing 
party.  The  measure  of  costs  recoverable  by  defendant,  as 
to  whether  full  or  only  costs  from  the  time  of  interposing 
the  discharge  in  bankruptcy  as  a  defense,  was  under  the 
control  of  the  court  in  the  exercise  of  its  discretionary 
power,  till  waived  by  the  indulgence  of  appellant's  counsel. 
It  appears  that  the  time  for  answering  expired  long  before 
the  answer  was  tendered.  It  is  quite  likely  that  if  appel- 
lants counsel  had  stood  upon  their  rights  and  compelled 
defendant  to  apply  to  the  court  for  leave  to  answer  setting 
up  his  discharge,  a  mere  suggestion  to  the  court  of  the  pro- 
priety of  doing  so  would  have  been  sufficient  to  secure  terms 
waiving  all  costs  by  defendant  prior  to  the  time  of  being 
granted  leave  to  answer.  No  terms  having  been  imposed^ 
after  the  answer  was  served  the  case  stood  the  same  as  any 
other.  Appellant,  on  the  face  of  the  pleadings,  was  entitled 
to  full  costs  in  case  it  recovered,  and  if  it  failed,  defendant 
was  entitled  to  costs  on  the  same  basis  as  appellant  would 
otherwise  be  entitled  to.  Sees.  2920, 2921,  Stats.  1898.  When 
the  case  was  finally  submitted,  as  before  indicated,  plaintiff 
was  entitled  to  a  special  judgment  against  EUioU.  There- 
fore, there  was  no  room  for  a  judgment  for  costs  in  the 
latter's  favor. 

5.  What  has  been  said  renders  consideration  of  the  errors 
assigned  in  regard  to  the  allowance  of  costs  in  the  main 
and  first  garnishee  actions  unnecessary.  Some  attention, 
however,  is  required  to  the  errors  assigned  as  to  the  allow- 
ance of  costs  in  the  second  garnishee  action.  The  question 
of  costs  was  not  governed  by  sec.  2762.  That  provides  that 
where  there  is  a  disclosure  of  indebtedness  to  the  principal 
defendant,  the  garnishee  may  pay  the  same  over  to  the 
clerk  of  the  circuit  court,  less  three  dollars  which  he  may 
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retain  for  his  costs.  That  section  contemplates  a  cause 
where  no  issue  is  tendered  for  trial.  Issue  was  tendered  in 
this  case,  and  was  accepted  and  duly  joined,  so  that  the 
cause  stood  for  trial  like  any  other  action  under  sec.  2766, 
which  gives  costs  to  a  garnishee  defendant  whenever  judg- 
ment is  rendered  in  the  action  in  favor  of  the  defendant. 
Costs  were  not  governed  by  subd.  15  of  sec.  2982,  for  the 
recovery  was  not  based  on  the  plea  that  the  indebtedness 
was  exempt.  As  defendant  here  was  not  entitled  to  judg- 
ment for  reasons  that  have  been  stated,  costs  were  not  gov- 
erned by  the  first  part  of  sec.  2772,  which  provides  that  "  in 
case  of  the  trial  of  an  issue  between  the  plaintiff  and  any 
garnishee  costs  shall  be  awarded  to  the  plaintiff  and  against 
the  garnishee,  in  addition  to  his  liability,  if  the  plaintiff 
recover  more  than  the  garnishee  admitted  by  his  answer; 
and  if  he  do  not,  the  garnishee  shall  recover  costs  of  the 
plaintiff,"  because  that  fits  the  situation  where  there  is  a  re- 
covery of  something  by  the  plaintiff  on  a  contest.  We  have 
now  referred  to  all  specific  cases  where  costs  are  provided 
for.  The  costs  recoverable  in  this  case  seem  to  be  governed 
by  that  part  of  sec.  2772  which  reads  as  follows:  "In  all 
other  cases  under  this  chapter,  not  expressly  provided  for, 
the  court  may  award  costs  in  favor  of  or  against  any  party 
in  its  discretion." 

Appellant  neglected  to  take  a  dismissal  of  the  garnishee 
action  as  it  might  have  done  after  the  discharge  in  bank- 
ruptcy was  brought  to  its  attention.  To  obtain  such  dis- 
missal Elliott  was  compelled  to  plead  his  discharge  in  bar 
of  the  main  action  and  he  also  felt  compelled  to  plead  the 
same  fact  in  the  garnishee  action.  Appellant  had  some 
four  months  after  the  discharge  before  the  plea  in  bar  was 
interposed,  within  which  it  might  have  discontinued.  It  al- 
lowed over  a  year  to  elapse  thereafter  before  the  hearing, 
without  attempting  to  discontinue.  Defendant,  in  behalf 
of  himself  and  the  garnishee,  was  compelled  to  bring  the 
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cause  to  trial.  Upon  the  admitted  facts  he  was  entitled  to 
and  did  recover.  In  that  situation  we  cannot  say  there  was 
any  abuse  of  discretion  in  awarding  costs  jointly  to  him  and 
the  garnishee,  to  be  taxed  and  allowed  by  the  statutory  fee 
bill. 

The  objection  that  costs  were  awarded  jointly  is  unten- 
able. Sec.  2766,  Stats.  1898,  provides  that  the  proceedings 
against  the  garnishee  shall  be  deemed  an  action  by  the 
plaintiff  against  the  garnishee  and  the  defendant  as  parties 
defendant.  The  defendant  having  answered  as  he  had  a 
right  to  do,  and  borne  the  burden  of  the  litigation,  the  judg- 
ment for  costs  was  very  properly  awarded  in  his  favor  as 
well  as  in  favor  of  the  garnishee. 

6.  We  do  not  find  that  the  objections  to  the  few  small 
items  that  were  allowed  in  the  cost  bill  are  entitled  to 
favorable  consideration  or  call  for  any  discussion. 

7.  In  any  view  of  this  case  counsel's  last  proposition  need 
not  be  considered.  In  that,  complaint  is  made  because 
plaintiff's  motion  to  set  aside  the  garnishee  judgments  and 
for  rehearings  was  not  granted.  The  appeal  being  from  the 
judgments,  the  subsequent  orders  are  not  reviewable.  We 
have  a  statute  enabling  the  court  to  review  certain  inter- 
mediate orders  on  appeal  from  the  judgment  (sec.  3070, 
Stats.  1898),  but  none  allowing  a  review  on  such  an  appeal 
of  an  order  entered  after  judgment.  Such  an  order  must 
be  presented  by  an  appeal  therefrom,  though  such  appeal 
may  be  joined  with  one  from  the  judgment.  Sec.  3049, 
Stats.  1898;  Leary  v,  Leary^  68  Wis.  662;  Second  Nat.  Bank 
V.  Larson,  80  Wis.  469. 

Now  we  have  reached  a  point  where  it  is  seen  that  the 
judgment  in  the  second  garnishee  action  must  be  affirmed 
and  the  other  two  judgments  reversed.  But  inasmuch  as 
it  does  not  appear  that  the  equitable  levy  on  the  $3.11, 
which  all  this  litigation  is  about,  aside  from  costs  and  the 
more  important  matter  of  vindicating  the  principle  involved 
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(we  do  not  lose  sight  of  that),  was  preserved  pending  this 
appeal,  it  is  difficult  to  see  how  appellant  has  any  reasonable 
certainty  of  any  satisfaction  in  the  end,  except  what  will 
flow  from  such  vindication.  We  cannot  remand  the  cause 
with  directions  for  judgment  in  the  court  below.  The 
equitable  levy  was  extinguished  by  the  judgment  dismissing 
the  garnishee  action,  and  if  in  the  meantime  the  indebted- 
ness involved  has  been  discharged,  a  reversal  of  the  judg- 
ment will  not  revive  the  levy.  So  we  must  remand  the 
cause  for  a  new  trial  with  directions  that,  if,  prior  to  the 
reversal,  the  garnishee  shall  have  paid  the  indebtedness 
sought  to  be  reached,  it  shall  be  permitted  to  plead  that  fact 
as  a  defense  to  further  proceedings  against  it;  and  that  the 
defendant  also  shall  have  a  like  privilege  in  the  main  action, 
because,  without  a  revival  of  the  lien,  so  called,  there  will 
be  no  basis  for  a  special  judgment,  and  in  that  event  the 
final  result  will  be  a  second  dismissal  of  both  actions.  It 
seems  that  in  this  situation  the  court  should  use  the  discre- 

• 

tionary  power  vested  in  it  by  sec.  2949,  Stats.  1898,  award- 
ing costs  to  the  prevailing  part}'  to  be  taxed  by  the  clerk  of 
this  court,  but  to  abide  the  final  result  in  the  court  below. 
By  the  Court, — The  judgment  appealed  from  in  the  main 
action  is  reversed,  and  the  cause  remanded  for  a  new  trial 
with  directions  to  permit  defendant  to  plead  payment  of 
the  indebtedness  sought  to  be  reached  in  the  garnishee  ac- 
tion subsequent  to  the  dismissal  thereof,  the  costs  of  the 
prevailing  party  to  be  taxed  and  allowed  in  this  court,  but 
to  abide  the  final  result  in  the  court  below,  and  if  plaintiff 
prevails  there,  such  costs  to  be  allowed  in  such  court  as  dis- 
bursements. The  judgment  appealed  from  in  the  first  gar- 
nishee action  is  reversed,  and  the  cause  remanded  for  a  new 
trial  with  directions  to  permit  the  garnishee  to  pl^ad,  in 
defense  of  further  proceedings,  payment  of  the  indebted- 
ness sought  to  be -reached  subsequent  to  the  dismissal,  the 
costs  of  the  prevailing  party  taxed  and  allowed  in  this  court 
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to  abide  the  final  result  in  the  court  below,  and  if  plaintiff 
prevail  there,  such  costs  to  be  taxed  in  its  favor  as  disburse- 
ments. The  judgment  in  the  second  garnishee  action  is 
affirmed  with  costs  in  favor  of  respondents  in  this  court. 


McGiBBON,  Appellant,  vs.  Walsh,  Respondent. 

March  2—  March  19, 1901. 

Pleading:  Partnership:  Assumption  of  debts  by  one  partner:  Witnesses: 

Refreshing  recollection, 

1.  A  complaint  alleging  that  defendant  and  another  were  partners  in 

carrying  on  a  hotel;  that  plaintiff  sold  said  partners  milk,  for 
which  a  balance  is  still  due;  and  that  thereafter  defendant  pur- 
chased the  interest  of  his  partner  and  as  part  of  the  consideration 
agreed  to  pay  the  debts  of  the  firm,  states  a  cause  of  action  for  the 
enforcement  of  defendant's  promise  to  pay  the  firm  debts  and  not 
a  cause  of  action  to  enforce  a  partnership  obligation. 

2.  The  court  hating  ruled  that  a  witness  might  refresh  his  recollection 

by  referring  to  a  magistrate's  notes  of  testimony  in  another  case, 
he  replied  that  he  could  not  read.  Held,  not  error  to  refuse  to 
allow  counsel  to  read  such  notes  to  him,  in  the  absence  of  any- 
thing to  identify  them  or  substantiate  their  truthfulness. 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Charles  Smith,  Judge.     Affirmed. 

The  complaint  alleges  that  between  January  4  and  July 
17,  1S94,  the  defendant  and  one  Collins  were  partners,  and 
as  such  carried  on  the  business  of  running  a  hotel  at  Supe- 
rior, Wisconsin;  that  between  the  dates  mentioned  plaintiif 
sold  said  copartners  milk;  that  there  is  still  a  balance  due 
of  8109.05.  About  July  17,  1894,  Collins  sold  out  to  de- 
fendant, and  as  a  part  of  the  consideration  for  such  sale  he 
agreed  to  pay  the  debts  of  the  partnership.  Defendant  an- 
swered by  general  denial,  with  an  allegation  of  payment. 
There  was  no  proper  denial  under  oath  of  the  allegation  of 


Wis.]  JANUAEY  TEEM,  1901.  671 

McGibbon  ys.  Walsh. 

partnership.  At  the  close  of  the  testimony  the  conrt  directed 
a  verdict  for  defendant.  A  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  denied,  and  from  the  judgment  for 
defendant  the  plaintifF  has  taken  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Victor  Lvrdey,  and  for  the  respondent  on  that  of  A.  T. 
Mock. 

Babdeen,  J.  The  trial  court  held  that  this  was  an  action 
upon  an  alleged  promise  of  defendant  to  pay  the  debt  due 
plaintiff,  and,  there  being  no  evidence  to  sustain  such  prom- 
ise, directed  a  verdict  for  defendant.  The  plaintiff  now 
claim^  that  two  causes  of  action  are  stated  in  his  complaint; 
one  for  the  collection  of  a  partnership  obligation,  and  the 
other  upon  the  promise  of  defendant  to  pay  the  debt  sued 
for.  If  this  be  admitted,  still  we  are  unable  to  see  how  the 
plaintiff  has  shown  any  right  of  recovery.  The  allegation 
of  copartnership  between  defendant  and  Collins  was  not 
denied  under  oath,  and  must  be  taken  as  an  admitted  fact 
in  the  case.  There  is,  however,  no  proof  that  the  milk  sued 
for  was  ever  sold  or  delivered  to  the  partnership.  The  testi- 
mony shows  that  the  milk  was  delivered  at  the  Occidental 
Hotel,  and  that  Mr.  Collins  was  the  proprietor.  There  is 
not  a  word  in  the  testimony  that  the  copartnership  was 
running  the  hotel  business.  Without  such  proof,  no  recov- 
ery could  be  had  upon  this  alleged  cause  of  action.  But  we 
do  not  think  the  complaint  is  susceptible  of  the  construction 
contended  for.  It  seems  very  plain  that  the  real  cause  of 
action  is  based  upon  the  dissolution  of  the  firm  and  the 
alleged  promise  of  defendant  to  pay  all  of  the  firm  debts. 
If  such  promise  had  been  proven,  a  recovery  would  have 
followed.  That  the  plaintiff  proceeded  upon  this  theory  is 
evident  from  the  fact  that  his  efforts  on  the  trial  were  di- 
rected towards  establishing  such  promise.  If  he  had  been 
seeking  to  enforce  a  partnership  obligation,  Collins,  the 
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Other  partner,  was  a  proper  party.  If,  however,  the  defend- 
ant had  urged  the  objection  of  a  defect  of  parties,  he  woold 
have  been  met  with  the  assertion  that  the  action  was  founded 
upon  the  promise  to  pay,  which  would  have  been  a  complete 
answer.  The  plaintiff  cannot  be  permitted  to  occupy  such 
inconsistent  positions.  The  procedure  upon  the  trial  indi- 
cates that  he  was  relying  upon  defendant's  promise  to  pay 
his  debt.  The  trial  court  properly  determined  that  there 
was  no  evidence  of  such  promise  sufficient  to  require  a  sub- 
mission of  the  question  to  the  jury. 

The  claim  that  the  court  erred  in  refusing  to  allow  plaint- 
iff's attorney  to  refresh  the  recollection  of  the  witness  Col- 
lins by  referring  him  to  the  magistrate's  notes  of  testimony 
in  some  other  case  is  not  well  founded.  The  court  ruled 
that  he  might  so  refresh  his  recollection,  whereupon  the  wit- 
ness replied  that  he  could  not  read.  Counsel  then  asked  the 
privilege  of  reading  the  testimony  to  him,  which  was  denied. 
No  effort  was  made  to  identify  or  substantiate  the  truth- 
fulness of  the  magistrate's  notes.  Under  those  circumstances 
the  ruling  of  the  court  was  correct. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 
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In  rb  Assignment  of  Bank  op  West  Supbbioe:  Goodvin, 
Appellant,  vs.  Nichols,  Assignee,  Eespondent. 

3farcJi2—March  19, 1901* 

MortgcLges:  Release  by  parol:  Estoppel:  Banks  and  banking:  Action 

of  directors:  EiHdence:  Becords, 

1.  The  lien  of  a  mortgage  upon  land  may  be  effectually  released  with- 
out writing  and  without  actually  delivering  up  the  instrument!  if 
the  oral  release  is  so  acted  upon  and  carried  into  execution  as  to 
arouse  equities  demanding  protection  on  the  principle  of  estoppeL 
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2.  If  no  record  was  kept  of  the  action  of  directors  of  a  bank  in  regard 

to  releasing  a  mortgage,  parol  evidence  isprdper  to  prove  the  tran» 
action.  [Whether  there  is  any  presumption  of  the  existence  of  any 
record  of  executive  acts  done  by  directors,  not  determined.] 

3.  Testimony  of  a  witness  who,  at  the  time  in  question*  was  president 

of  the  bank,  that  he  did  not  think  the  action  of  the  directors  in  a 
certain  matter,  including  the  release  of  a  mortgage,  appeared  on 
the  records,  was  sufficient  prima  facie  to  deny  the  existence  of  any 
record,  where  the  record  books  were  in  the  control  of  the  adverse 
party. 

Appeal  from  a  jadgment  of  the  circuit  coart  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.    Beveraed, 

The  Bank  of  West  Superior  being  in  the  bands  of  the  de- 
fendant as  assignee,  one  LW.  Burhans,  who  had  been  presi- 
dent of  the  bank,  presented  a  claim  on  March  16,  1897,  for 
$5,377.26,  balance  of  deposit  account,  which  was  not  con- 
troverted. This  claim  was  afterwards  assigned  to  «7.  Z. 
Ooodviuj  the  plaintiff  herein.  The  defense  consisted  of 
three  counterclaims,  of  which  only  one  was  sustained.  It  is 
to  the  effect  that  on  June  20, 1889,  one  Edmund  Rice,  Jr., 
gave  to  the  bank  his  note  for  $15,000,  payable  five  years 
after  date,  with  interest  at  eight  per  cent.,  reciting  on  its 
face  that  it  was  "  secured  by  mortgage  upon  lots  11,  12, 13, 
and  14,  block  38,  First  Division  of  West  Superior,"  and  on 
the  same  day,  to  secure  the  same,  executed  a  mortgage  in 
usual  form  upon  the  above-described  premises,  which  mort- 
gage was  never  recorded.  On  December  1,  1890,  Bice  con- 
veyed those  premises,  together  with  others,  to  said  Burhans, 
by  a  warranty  deed  containing  the  clause,  "  subject,  how- 
ever, to  all  incumbrances  now  existing  on  said  premises,  and 
which  incumbrances  said  party  of  the  second  part  hereby 
assumes  and  agrees  to  pay,  as  part  of  the  consideration  for 
the  above-described  premises."  Bice's  note  never  having 
been  paid,  the  defendant  claimed  liability  of  Burhans  to 
the  bank  for  said  sum  of  $15,000  and  some  accrued  interest, 
as  a  setoff  or  counterclaim  in  the  action. 
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The  claimant  interposed  reply,  and  by  way  of  defense  to 
said  counterclaim  asserted  that  some  time  prior  to  the  mak- 
ing of  said  deed  of  December  1, 1890,  the  bank  released  its 
said  mortgage  and  accepted  the  personal  liability  of  Rice, 
and,  to  effect  such  release,  delivered  up  the  mortgage  to  Mr. 
Burhans  for  Rice,  and  that  Burhans  purchased  of  Rice  in 
reliance  upon  such  release.  The  mortgage  claimed  to  have 
been  delivered  to  Burhans  remained  within  the  bank,  where 
Burhans  had  a  private  office  and  his  own  papers,  among 
which,  he  testifies,  the  mortgage  was  kept.  At  the  time  of 
the  assignment  he  left  the  bank,  and  did  not  enter  it  again 
up  to  the  time  of  trial.  The  Rice  note,  accompanied  by  the 
mortgage,  was  delivered  to  the  assignee  by  the  former 
cashier  of  the  bank,  together  with  other  securities,  after  the 
assignment.  There  is  no  express  finding  whether  such  trans- 
action claimed  to  constitute  a  release  occurred.  The  court 
found  as  a  fact  that  the  deed  to  Burhans  "  was  made  sub- 
ject to  all  incumbrances  which  existed  on  said  premises  at 
the  date  of  said  deed,  and  in  and  by  the  terms  and  condi- 
tions of  said  deed  said  I.  W.  Burhans  assumed  and  agreed 
to  pay,  as  part  of  the  consideration  for  said  premises,  said 
incumbrances,  including  the  said  mortgage  given  to  the 
Bank  of  West  Superior  by  said  Edmund  Rice,  Jr. ; "  also 
that,  by  reason  of  the  omission  to  record  that  mortgage,  it 
had  been  cut  off  by  subsequent  mortgages,  thus  taking  pre- 
cedence over  it,  so  that  it  had  become  of  no  value,  and  Rice 
had  become  financially  irresponsible.  The  amount  of  such 
indebtedness  exceeding  the  amount  of  plaintiff's  claim,  judg- 
ment was  rendered  in  favor  of  the  defendant,  from  which 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Geo.  jB,  HvdnaU 
and  W,  E,  Pickering,  and  oral  argument  by  Mr.  HndnalL 

George  P.  KnowUs,  for  the  respondent. 

Dodge,  J.  The  principal,  if  not  the  only  seriously  con- 
troverted, question  is  whether  the  bank  corporation,  acting 
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by  its  directors,  released  its  mortgage  lien  effectively,  either 
•as  against  the  mortgagor,  Rice,  or  against  his  grantee,  Bur- 
hans.  That  an  eqaitable  interest  in  land  or  a  lien  thereon 
may  be  released  without  writing  is  well  established.  Tel- 
ford V.  Frosty  76  Wis.  172;  O'DonneU  v.  Brand,  85  Wis.  97; 
Goldsmith  v.  Da/rling,  92  Wis.  363;  Slaughter  v.  Bernards, 
97  Wis.  184;  1  Jones,  Mortgages,  §  974.  From  these  au- 
thorities it  would  seem  that  mere  words  will  not  suffice, 
unless  confirmed  by  the  delivery  up  of  the  mortgage,  or 
unless  so  acted  on  and  carried  into  execution  as  to  arouse 
equities  demanding  protection  on  the  principle  of  estoppel. 
The  transaction  claimed  to  have  effectually  released  the 
unrecorded  mortgage  from  Eice  to  the  bank  is  established 
only  by  the  testimony  of  Burhans,  but  the  testimony  is,  save 
for  one  statement  to  be  hereafter  mentioned,  wholly  with- 
out contradiction,  and,  unless  so  improbable  as  to  be  beyond 
reasonable  credence,  must  be  taken  as  establishing  the  facts 
asserted,  especially  when  the  adverse  party  has  failed  to 
•<5all  any  of  the  numerous  other  participants,  namely,  the 
•directors  of  the  bank.  The  single  statement  of  Burhans 
which  can  be  said  to  be  in  any  wise  in  conflict  is  that  Eice's 
mortgage  was  delivered  up  to  him  (Burhans),  so  as  to  be 
phj^sically  separated  from  other  papers  belonging  to  the 
"bank.  This  is  claimed  to  be  controverted  by  the  fact  that, 
when  the  cashier  delivered  to  the  assignee  the  securities, 
the  Eice  note  and  this  mortgage  were  among  them  and 
were  together.  How  soon  after  assignment  this  was  done 
is  not  made  to  appear,  nor  whether  in  the  interval  the 
cashier  had  access  to  Burhans's  papers  kept  by  him  within 
the  bank.  It  is  in  some  measure  affected  by  the  fact  that 
the  inventory  made  by  the  cashier  under  the  law  specified 
the  note,  but  made  no  reference  to  any  mortgage  security 
therefor. 

Mr.  Burhans's  testimony,  then,  if  credible,  establishes  that 
the  exigencies  of  the  situation  required  the  clearing  of  title 
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of  the  property  in  question  in  order  to  enable  its  improve- 
ment, in  which  the  bank  apparently  was  in  some  measare 
interested,  and  that  the  bank,  acting  by  its  directors,  re- 
leased to  Mr.  Eice  this  mortgage  lien ;  that  he  took  steps  to 
carry  out  the  plan  of  the  improvement,  in  the  course  of 
which  the  property  was  transferred  to  Burhans,  and  loana 
for  its  improvement  negotiated  thereon.  By  the  deed,  Bur- 
hans assumed  the  incumbrances,  and  paid  off  such  as  there 
were  other  than  this  mortgage,  which  he  always  treated  as 
nonexistent,  and  which  the  bank  never  suggested  claim  upon, 
from  the  transaction  narrated,  some  time  in  1890,  up  to  the 
service  of  their  counterclaim  in  January,  1900,  during  all  of 
which  time  Burhans  had  been  apparently  solvent  and  col- 
lectible, and  the  bank  had  been  in  such  straits  as  ultimately 
to  make  assignment  for  its  creditors.  Such  evidence  seems 
to  fully  satisfy  the. rules  above  indicated  for  release  of  mort- 
gage lien  by  word  and  acts,  independently  of  consideration 
whether  manual  delivery  up  of  the  mortgage  was  made. 
The  agreement  and  purpose  upon  which  the  release  wa& 
made  has  been  executed,  both  Bice  and  Burhans  have  acted 
on  the  faith  of  such  release,  so  that  the  latter  must  suffer 
seriously  if  it  be  not  held  effective,  and  the  subsequent  con- 
duct of  the  bank  has  been  such  as  to  confirm  the  under- 
standing testified  to. 

Objection  is  made  that  parol  evidence  was  not  admissible 
to  prove  the  acts  of  the  directors.  Doubtless,  if  a  written 
record  was  kept  of  their  meeting  and  action,  that  would  be 
the  best  evidence;  but,  if  no  record  was  kept,  then  parol 
evidence  is  as  proper  to  prove  such  transactions  as  any  other. 
ZalesJcy  v.  Iowa  State  Ins.  Co.  102  Iowa,  512;  Diduth^  S.  S. 
ib  A.  R.  Co.  V.  Douglas  Co.  103  Wis.  75.  It  may  be  doubt- 
ful whether  there  is  any  presumption  of  the  existence  of  an3r 
record  of  executive  acts  done  by  directors,  such  as  negotiat- 
ing and  contracting  directly  with  others,  whatever  may  be 
the  rule  as  to  their  procedure  when  convened  as  a  board  for 
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deliberation  and  legislation  as  to  corporate  affairs.  In  the 
instant  case,  however,  we  may  pass  that  question,  for  the  wit- 
ness Burhans  testified  that  he  did  not  think  the  action  of 
the  directors  as  to  the  Rice  matter  appeared  on  the  records. 
This  sdfRceSfj^rimafaoie^  to  deny  the  existence  of  any  rec- 
ord, when  definite  proof  on  the  subject  —  the  record  books 
themselves  —  were  in  the  control  of  the  adverse  party.  If 
Mr.  Burhans  was  mistaken,  the  defendant  could  easily  have 
shown  that  fact,  and,  in  the  absence  of  such  showing,  cannot 
complain  of  admission  of  parol  evidence. 

We  must  hold  that  the  transactions  testified  to  by  Mr. 
Burhans  constituted  an  effective  release  of  the  mortgage 
lien,  and  that  no  incumbrance  in  favor  of  the  bank  rested 
on  the  property  conveyed  by  Rice  to  Burhans,  so  that  the 
alleged  liability  of  the  latter  for  Rice's  debt  of  $15,000  is 
not  established.  The  indebtedness  of  the  bank  to  Goodvin 
is  declared  by  the  findings,  and  none  of  the  defenses  thereto 
is  sustained. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
with  directions  to  allow  the  plaintiff's  claim  in  accordance 
with  the  complaint. 


FrrzGEBALD,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

March  X— March  19, 190 L 

Criminal  law  and  practice:  Burglary:  New  trial:  Discretion, 

Upon  a  motion  for  a  new  trial,  made  by  a  defendant  who,  on  the  day 
after  his  arrest,  had  pleaded  guilty  to  an  information  for  burglary,  it 
was  urged  that  he  was  only  eighteen  years  old,  simple-minded  and 
foolish,  and  was  intoxicated  when  he  broke  and  entered  the  build- 
ing; that  he  had  no  lawyer  to  advise  him,  and  no  relative  or  friend 
to  counsel  with,  but  was  advised,  coaxed,  and  threatened  by  the 
police  officers  to  plead  guilty.    Upon  the  evidence,  however,  ad- 
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dnced  bef oro  the  trial  court  upon  the  hearing  of  the  motion,  it  is 
hdd  that  it  was  not  niade  to  appear  that  jostioe  had  not  been 
done»  and  that  there  was  no  abuse  of  discretion  in  denying  the 
motion. 

Error  to  review  an  order  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

V,  Zinlej/j  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General^  and  oral  argument  by  (7.  E,  Buelly  first  assist- 
ant attorney  general. 

Cassoday,  C.  J.  At  or  about  half  past  2  o'clock  on  the 
morning  of  September  21,  1900,  the  plaintiff  in  error  was 
arrested  on  the  landing  at  the  head  of  the  flight  of  stairs 
leading  from  the  basement  of  Stern's  store  building  at  the 
corner  of  Seventh  street  and  Cummings  avenue,  in  West 
Superior.  He  had  gained  access  to  the  building  by  tearing 
up  a  heavy  sidewalk  adjacent  thereto  on  Cummings  avenue, 
which  required  a  great  deal  of  force  to  raise,  and  entering 
through  a  window  beneath  the  walk.  After  he  reached 
such  landing,  he  attempted  to  forcibly  enter  the  store  occu- 
pied by  Stern,  but  was  prevented  by  one  Ole  Hanson,  who 
had  been  a  clerk  in  the  store,  and  was  then  sleeping  therein, 
and  who  was  awakened  by  loud  knocking  and  kicking  on 
the  door  leading  from  his  sleeping  room  into  the  cellar.  The 
plaintiff  in  error  had  drank  a  considerable  during  the  previous 
day  and  evening,  but  the  extent  of  his  intoxication  at  the  time 
of  his  arrest  was  in  dispute.  At  the  time  he  was  arrested 
he  said,  "  I  am  up  against  it."  He  was  taken  to  the  munici- 
pal court  about  2  o'clock  in  the  afternoon  of  September  21st, 
and,  after  some  talk,  waived  his  preliminary  examination, 
and  was  bound  over  to  the  circuit  court.  On  the  next  day 
he  was  arraigned  in  the  circuit  court,  and  pleaded  guilty  to 
an  information  charging  him  with  wilfully  and  feloniously 
breaking  and  entering  in  the  night-time  the  store  building 
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mentioned,  then  and  there  used  and  occupied  by  one  Louis 
Stem  as  and  for  a  shop  or  store,  with  intent  on  the  part  of 
said  M,  J^  Fitzgerald  to  then  and  there  commit  the  crime  of 
larceny  therein;  and  he  was  thereupon  sentenced  to  the 
state  prison  for  the  term  of  three  years. 

The  officers  testified  to  the  effect  that  when  he  entered 
such  plea  he  was  entirely  sober;  that  he  was  fully  informed 
of  the  serious  nature  of  the  charge  against  him,  and  the  pun- 
ishment provided  therefor,  and  that  he  fully  realized  the 
same;  that  no  coercion  or  intimidation  was  used  by  the 
officers  having  him  in  charge,  nor  was  he  advised  by  anyone 
to  plead  guilty;  that  he  was  asked  by  said  officers  if  they 
should  not  inform  his  parents,  but  he  said  that  he  did  not 
want  them  to  know  of  his  arrest  until  after  he  was  sen- 
tenced ;  that  he  requested  to  be  taken  at  once  to  the  circuit 
court,  and  receive  his  sentence,  and  commence  serving  his 
time,  and  not  be  compelled  to  lie  around  the  county  jail^ 
where  his  time  would  not  count  upon  his  sentence.  Upon 
being  arraigned  in  the  circuit  court,  the  information  was 
read  to  him,  and  he  pleaded  guilty.  Before  sentence  was 
pronounced,  he  was  asked  by  the  court  if  he  had  anything 
to  say  why  sentence  should  not  be  passed  upon  him,  to 
which  he  replied,  "  No."  It  appears  that  he  had  thereto- 
fore been  sentenced  to  the  reform  school  on  a  criminal 
charge;  that  his  mother  had  gotten  him  released  on  his 
promise  to  keep  away  from  sporting  houses  and  that  he 
would  go  to  work,  and  for  this  reason  he  did  not  want  his 
mother  to  see  him  before  he  was  sentenced;  that  three  other 
burglaries  of  the  same  character  had  been  committed  in  the 
vicinity  of  Stern's  store  just  previous  to  the  commission  of 
this  offense;  that,  before  pleading  guilty,  or  waiving  his 
examination  in  the  municipal  court,  ho  was  taken  to  the 
judge's  private  room  by  the  officer  in  charge,  and  was  ac- 
cused of  having  committed  these  various  burglaries;  that  he 
denied  the  same;  that,  after  having  pleaded  guilty,  he  was 
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taken  into  the  chief  of  police's  room,  and  was  informed  of 
the  evidence  against  him;  that  he  thereupon  admitted  hav- 
ing committed  all  of  these  crimes,  and  told  the  officers  just 
how  each  offense  was  committed. 

The  plaintiff  in  error  testified  to  the  effect  that  he  did 
not  remember  how  he  got  into  Stern's  grocery  store;  that 
he  did  not  go  in  there  to  steal;  that  he  was  pretty  drunk 
when  arrested,  but  walked  straight  with  the  officer  who. 
arrested  him;  that  the  officers  advised  him  to  plead  guilty^ 
spying  that  there  was  no  use  of  his  fighting  it  and  that 
they  would  bring  other  charges  against  him  if  he  did  not 
plead  guilty;  that  when  they  charged  him  with  other  of- 
fenses he  told  them  that  he  had  not  done  these  things,  but 
had  knowledge  about  them ;  that  they  were  done  by  others ; 
that  he  pleaded  guilty  in  the  circuit  court  because  he 
thought  it  was  the  only  thing  he  could  do;  that  he  sup- 
posed he  was  bound  by  what  he  said  in  the  municipal  court; 
that  he  did  not  know  his  age,  but  supposed  he  was  about 
twenty-one  years  old,  and  so  stated  in  the  circuit  court; 
that  when  he  got  drunk  he  was  crazy  and  did  not  know 
what  he  was  doing. 

After  he  was  sentenced,  and  before  being  sent  to  the 
state  prison,  his  parents  were  notified  and  visited  him;  and 
his  mother  testified  that  he  was  only  eighteen  years  of  age. 
Soon  after  he  was  thus  sentenced,  his  parents  retained  coun- 
sel, and  on  October  29, 1900,  such  counsel  moved  the  circuit 
court  to  set  aside  the  judgment  and  sentence  and  the  plea 
of  guilty,  and  for  a  new  trial,  basing  such  motion  upon  the 
affidavit  of  the  prisoner  and  his  parents  and  three  others, 
and  upon  the  hearing  of  the  motion  the  state  presented  five 
affidavits  in  opposition  thereto.  A  summary  of  the  facts 
stated  in  the  several  affidavits  is  given  above.  After  the  hear- 
ing the  circuit  court  took  the  motion  under  advisement,  and 
November  13, 1900,  denied  the  same,  and  thereupon  entered 
an  order  upon  the  merits  to  that  effect.  To  reverse  that 
order  the  prisoner  sued  out  this  writ  of  error. 
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Under  the  statute  as  it  existed  prior  to  1897  it  was  held 
by  a  divided  court  that  an  order  denying  a  motion  for  a 
new  trial,  made  after  judgment  in  a  criminal  case,  was  not 
a  final  judgment,  nor  an  order  in  the  nature  of  a  final  judg- 
ment, to  review  which  a  writ  of  error  would  lie.  Sec.  4719, 
E.  S.  1878 ;  Jackson  v.  State,  92  Wis.  422.  In  that  year  that 
section  of  the  statute  was  amended  by  adding  thereto  a  pro- 
vision to  the  effect  that,  when  an  application  for  a  new  trial 
under  that  section  should  be  refused,  a  writ  of  error  should, 
on  the  application  of  the  defendant,  be  issued  from  this 
court  to  bring  such  matter  before  it;  and  that  upon  such 
writ  this  court  should  "  have  the  power  to  review  the  order 
refusing  to  grant  a  new  trial,  and  render  such  judgment 
thereon  as  it"  might  deem  proper.  Sec.  4719,  Stats.  1898; 
ch.  9,  Laws  of  1897;  and  ch.  172,  Laws  of  1897.  In  the 
body  of  the  section  it  is  provided,  in  effect,  that  "on  the 
petition  or  motion  in  writing  of  the  defendant "  within  one 
year  after  conviction,  and  either  before  or  after  judgment, 
the  circuit  court  may  "  grant  a  new  trial  for  any  cause  for 
which  by  law  a  new  trial  may  be  granted,  or  when  it  shall 
appear  to  the  court  that  jv^tice  has  not  been  done,  and  on 
such  terms  and  conditions  as  the  court  may  direct."  The 
only  question  for  consideration,  therefore,  is  whether  it  was 
made  to  appear  to  the  trial  court  that  justice  had  not  been 
done  to  the  plaintiff  in  error.  The  argument  of  his  counsel 
is  to  the  effect  that  he  was  only  eighteen  years  of  age;  that 
he  was  simple-minded  and  foolish,  and  that  it  was  "  on  the 
top  of  that  heavy  drink; "  that  he  had  no  lawyer  to  advise 
him,  arid  no  relative  or  friend  to  counsel  with ;  that  he  was 
advised,  coaxed,  and  threatened  by  the  officers  in  charge  to 
plead  guilty.  The  breaking  and  entering  of  the  building  is 
conceded.  He  was  not  so  much  under  the  influence  of  liq- 
uor when  arrested  but  that  he  could  walk  with  the  officer 
and  comprehend  his  situation.  The  reason  why  he  pleaded 
guilty  without  consulting  his  parents  is  obvious  from  the 
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statement  made.  We  have  carefully  examined  the  evidence, 
and  cannot  say  that  justice  has  not  been  done.  On  the  con- 
trary,  we  think  it  has  been  done.  Besides,  the  granting  of 
the  order  was  discretionary,  and  we  do  not  think  there  was 
any  abuse  of  such  discretion. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


BuLow,  Appellant,  vs.  Hetting,  Eespondent. 

March  19  —  AprU  9, 1901. 

Appeal:  Exceptions, 

A  general  exception  to  a  finding  determining  defendant's  credits  on 
a  mutual  account,  such  credits  consisting  of  ten  separate  items^ 
one  of  which  was  undisputed  and  a  number  of  them  amply  sup- 
ported by  the  evidence,  is  not  sufficiently  specific  to  be  available 
on  appeal 

Appeal  from  a  judgment  and  an  order  of  the  circuit  court 
for  Polk  county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Fra/tik  B.  Dorothy, 

For  the  respondent  there  was  a  brief  by  Ifons  P.  Jerdee^ 
attorney,  and  Sanborn^  Luae^  Powdl  <&  EUiSj  of  counsel, 
and  oral  argument  by  F.  C,  Ellis. 

WiNSLow  J.  This  was  an  action  upon  a  promissory  note 
for  $82.30  and  interest.  The  defendant  admitted  the  exe- 
cution of  the  note,  but  alleged  payment,  and  also  set  up  a 
counterclaim  consisting  of  an  account  for  a  considerable 
number  of  items  of  lumber  and  other  personal  property 
sold,  to  an  amount  largely  in  excess  of  the  note.  The 
action  was  tried  by  the  court,  and  findings  made  to  the 
effect:  first,  that  there  was  a  mutual  account  between  the 
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parties ;  second,  on  a  statement  of  such  account  the  plaintiff 
should  be  credited  a  number  of  specific  items  of  cash  ad- 
vanced, including  the  amount  of  the  note  in  suit,  aggregat- 
ing $552.03;  that  the  defendant  should  have  credited  on 
such  account  specific  items  of  goods  and  merchandise,  or 
the  proceeds  thereof,  amounting  to  $791.48,  the  items  of 
said  account  on  both  sides  being  set  forth  in  detail;  third, 
that  the  balance  due  the  defendant  from  the  plaintiff  was 
$239.45, —  and  for  this  amount,  with  interest  and  costs, 
judgment  was  rendered,  and  a  subsequent  motion  to  set 
aside  the  judgment  and  for  a  new  trial  was  overruled. 

The  plaintiff  did  not  except  to  the  finding  so  far  as  it 
found  the  amounts  which  should  be  credited  on  the  plaint- 
iff's side  of  the  account,  but  excepted  generally  to  the  find- 
ing which  determined  the  defendant's  credits  upon  the  ac- 
count; said  finding  being  composed  of  ten  separate  items. 
No  separate  exception  was  preserved  to  any  specific  item  of 
the  account.  One  at  least  of  these  items  is  undisputed,  and 
a  number  of  them  are  amply  supported  by  the  evidence.  In 
this  situation  the  rule  is  well  settled  that  there  is  no  avail- 
able exception.  Warner  v,  CucTcow^  90  Wis.  291.  This  find- 
ing, which  states  the  account  between  the  parties,  really 
contains  the  gist  of  the  whole  case;  and,  there  being  no  ex- 
ception to  any  part  of  it,  it  cannot  be  disturbed  upon  appeal. 
Moreover,  the  findings  all  seem  to  be  sufficiently  supported 
by  the  evidence  in  any  event. 

A  number  of  objections  and  exceptions  to  rulings  upon 
evidence  are  preserved,  but  they  are  trivial  and  could  not 
affect  the  result  in  an  action  tried  by  the  court.  We  do  not 
deem  it  necessary  to  notice  them  in  detail. 

By  the  Court —  Judgment  and  order  affirmed. 
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Abatement. 
Of  action.    See  AcnoN,  S-S.    Bankbuptoy,  &-6L 
Of  purprestare.    See  Waters,  15, 18. 

« 

Account.    See  Lxmitation  of  Actions,  6^  6L 
AococjNTiNO.    See  Pabtnebship,  & 

ACTION. 

Cause  of  actioru  See  AcrnoN,  1-5.  Bankbuptct,  8-&  Banks,  7.  Con- 
spiracy. Contracts,  1.  Husband  and  Wife,  2,  8,  7.  Liens,  Sl 
Master  and  Servant.  Money  Had  and  Receiyed.  Municipal 
Corporations,  11-13, 10, 19, 2a  Partnership,  4, 8.  Paupers,  2-4, 
Sales,  8, 9, 12-14    Schools,  3,  4    Waters,  15, 18. 

Abatetnent    See  Action,  3-5.    Bankruptcy,  3-8. 

Conditions  precedent  See  Limitation  of  Actions,  1.  Municipal  Cor- 
porations, 19,  20. 

1.  Failure  to  perform  a  condition  precedent  to  the  existence  of  a  right, 

as  that  prescribed  by  sea  1339,  Stats.  1898,  prevents  the  acouire- 
ment  thereof,  and  may  be  insisted  upon  at  any  stage  of  juaicial 
proceedings  in  respect  thereta    O'Connor  r.  Fond  du  Lac,         253 

2.  Failure  to  perform  a  condition  of  the  use  of  a  judicial  remedy  to 

enforce  a  right  having  no  dependence  thereon  for  its  existence  — 
such  as  the  condition  requisite  to  the  continued  existence  of  a 
claim  ai^inst  a  railway  for  the  negligent  killing  of  stock  by  a  rail- 
way train,  or  damage  for  the  negligent  setting  of  fires  by  a  loco- 
motive engine,  undersea  1816b, Stata  1898  —  is  waived  if  objection 
is  not  taken  by  answer  or  demurrer,  the  statute,  to  all  intents  and 
purposes,  being  a  statute  of  limitations  and  governed  as  such. 

.      IMd 

8L  Failure  to  perform  a  statutory  condition  precedent  to  the  commence- 
ment of  an  action  —  as  one  that  no  action  shall  be  commenced  to 
enforce  a  city  liability  until  notice  shall  have  been  given  of  the 
existence  thereof  and  the  common  council  of  the  city  have  had  an 
opportunity  to  pass  upon  the  same  —  has  the  same  effect  as  failure 
to  comply  with  a  statute  of  limitations.  It  is  in  the  nature  of  such 
a  statute,  though  failure  to  comply  with  it  may  only  abate  the  ac- 
tion if  objection  be  taken  by  answer  or  demurrer,  if  not  so  taken 
the  objection  is  waived.  Ibid, 

Limitations.  See  Action,  2,  a  Banes,  9, 10.  Limitation  of  Actions. 
Municipal  Corporations,  19,  20. 

Delay  as  a  bar.    See  Corporations,  13.    Equity,  4 

By  whom  to  be  brought — Who  may  maintain.  See  Banks,  1,  8. 
Schools,  4 
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Joinder  of  causes  of  action.    See  Banks,  7.    Libns,  3,  a    SCHOOLS,  4 

Election  between  daims.    See  Fobfeitures,  2.    Sales,  7,  a 

Extinguishment  of  cause  of  action  after  suit  brought:  Costs,  See  Bank- 
ruptcy, 3-a  * 

4  Where  a  cause  or  action,  existing  at  the  time  an  action  was  com- 
menced to  enforce  it,  has  been  fully  extinguished,  the  action  can- 
not proceed  for  the  mere  purpose  of  the  recovery  of  oosta  Bank 
of  Commerce  v.  Elliott,  648 

5.  The  principle  last  announced  does  not  apply  to  the  status  of  an  ac- 
tion, to  recover  a  debt  after  it  has  been  discharged  in  bankruntcy, 
commenced  before  such  discharge.  2  bit 

At  law  or  in  equity  f    See  Ck>BPORATiONB,  12.    Liens,  2.    Schooi^  4 

Administratops.    See  Executors  and  Administrators. 

ADVERSE  POSSESSION. 
See  Highways,  a    Waters,  5-11,  la 

1.  While  the  owner  of  a  hotel  was  using  part  of  the  premises  as  a 

private  way  to  the  hotel  bam,  the  owner  of  the  adjoining  lot  com- 
menced to  use  the  same  way  as  a  means  of  access  to  and  eg[re8s 
from  the  back  part  of  his  lot.  Held,  that  such  use  by  the  adjoin- 
ing owner  would  be  presumed  to  have  been  permissive,  in  the  ab- 
sence of  evidence  to  the  contrarv,  and  therefore  could  not  ripen 
into  title  by  adverse  possession.    Frye  v.  Highland,  292 

2.  Occupancy  commencing  b^  permission  of  the  true  owner  cannot  op- 

erate as  a  disseisin  imtil  it  oecomes  visibly  in  defiance  of  his  righta 

Ibid. 

a  No  title  can  be  obtained,  by  adverse  possession  for  twenty  years,  to 
land  held  by  the  state  in  any  capacity.    Illinois  Steel  Co.  v.  Bilot^ 

418 

4  The  elements  of  actual  possession  necessary  to  draw  to  it  construct- 
ive possession,  when*  an  adverse  claim  to  real  estate  is  founded  on 
color  of  title  under  sea  4211,  Stats.  1898,  are  the  same  as  actual 
occupancy  under  sec.  4218,  as  construed  by  sec.  4214  though  the 
evidence  deemed  sufficient  to  establish  occupancy  under  the  latter 
sections  may  not  be  so  deemed  under  the  former,  the  circumstance 
of  color  of  title  being  of  itself  significant  as  to  the  nature  of  the 
possession.  Ibid. 

a  The  only  substantial  difference  between  adverse  possession  under 
sec.  4211,  Stats.  1898,  and  such  possession  under  sec.  4214,  is  that 
under  the  former  actual  poesession  is  extended  by  construction  to 
the  limits  of  the  land  described  in  the  paper  conveyance  or  judg- 
ment constituting  the  basis  of  color  of  title,  while  under  the  fatter 
'    the  adverse  claim  is  limited  by  the  actual  adverse  occupancy.  Ibid. 

•a  When  imexplained  actual  occupjEincy  for  the  requisite  length  of  time 
has  been  clearly  established,  either  under  sea  4211,  Stata  189a  or 
sees.  4213,  4214  the  presumption  of  seisin  in  the  true  owner  within 
such  time  disappears,  and  the  presumption  that  the  requisites  of 
adverse  possession  have  been  complied  with  by  the  occupant  arises 
under  sea  4210.  Ibid. 

7.  No  particular  kind  of  inclosure,  nor  any  inolosure,  is  required  to  es- 
tablish adverse  possession  as  a  matter  of  fact  under  sec.  4214  Stata 
1898;  but  if  such  an  inclosure  is  relied  upon  to  estaUish  such  pos- 
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session  as  a  matter  of  law,  it  must  be  of  a  substantial  oharacter, 
tbougb  not  necessarily  artificial,  so  as  to  be  effective  as  a  protec- 
tion against  outside  interference  in  adapting  the  premises  to  some 
suitable  use.  Ibid, 

&  If  a  usual  improvement  is  relied  upon  to  establish  adverse  posses- 
sion, an  incfosure  of  any  character,  partly  or  wholly  marking  the 
boundary  claimed,  or  any  other  method  of  clearly  defining^such 
boundary,  accompanied  with  circumstances  satisfactory  to  a  jury 
to  establish  the  essential  facts,  is  sufficient  ibid, 

^  A  usual  improvement,  within  the  meaning  of  sec.  4214,  Stats.  1898, 
does  not  require  improvement  of  the  land  in  value,  but  any  actual 
use  thereof  to  which  it  is  adapted  and  to  which  the  owner  or  one 
claiming  to  be  the  owner  mignt  reasonably  devote  it  Occupation 
of  a  localitv  for  a  burial  lot,  or  some  other  purpose  that  would  par- 
tially or  wnoUy  destroy  its  value,  may  be  as  effective  an  improve- 
ment as  any  other,  according  to  the  circumstancea  1  bid, 

10.  What  will  constitute  actual  possession  in  the  sense  of  being  a  usual 

improvement  of  real  estate  within  the  meaning  of  sec.  4214,  Stats. 
18fiK8,  varies  according  to  the  character  of  the  land,  its  location, 
and  all  circumstances  bearing  on  the  question.  That  there  must 
be  a  usual  improvement,  where  that  is  relied  upon,  is  a  matter  of 
law;  what  is  such  an  improvement  is  a  matter  of  fact  Ibid, 

11.  Continued,  exclusive,  notorious  use  of  premises  covered  by  water  for 

the  purpose  of  hunting  and  ilshing,  with  other  circumstances,  may 
tend  to  establish  adverse  occupancy  so  as  to  carry  a  case  to  the 
jury,  under  proper  instructions,  to  say  whether  there  was  such  an 
occupancy  as  to  constitute  disseisin  of  the  true  owner.  Ibid, 

12.  Actual  occupancy  of  premises,  so  as  to  indicate  at  every  instant  of 

time,  by  mere  ooservation,  the  extent  of  the  hostile  use,  is  not  nec- 
essary to  satisfy  sec.  4214.  Stats.  1898.  It  need  be  only  such  con- 
tinuous, exclusive,  hostile  use  as  in  the  judgment  of  the  jury, 
under  all  the  circumstances,  is  sufficient  to  notify  the  true  owner, 
actually  or  constructively,  of  the  invasion  of  his  rights  and  the 
actual  extent  thereof.       *  Ibid. 

18.  A  pleading  or  finding  stating  that  certain  land  had  been  in  the 
actual  and  continuous  occupancy  and  possession  of  the  plaintiff 
and  her  grantors  for  more  than  forty  years,  and  tliat  they  had  dur- 
ing that  time  erected  valuable  buildings  thereon,  but  not  stating 
that  such  {X)6session  was  adverse  or  under  claim  of  any  exclusive 
right,  is  insufficient  to  show  title  in  the  plaintiff  by  adverse  pos- 
session.   Davis  V.  Appleton,  580 

Agency.  See  Broker&  Corporations.  0,  7,  15-17.  Landlord  and 
Tknant,  1.    Sales,  11.    Vendor  and  Purchaser,  1,  2. 

Alimony.    See  Divorce,  1. 

Alteration  op  Instruments.    See  Bills  and  Notes.    Guaranty. 

Amendment  of  undertaking.    See  Appeal,  5. 

APPEAL  AND  ERROR. 

From  what  appeal  may  be  taken:  Orders.    See  Judgment,  0. 

1.  On  an  appeal  to  this  court  from  an  order  made  upon  a  summary  ap- 
plication after  judgment,  the  only  complaint  being  that  the  lower 
court  abused  its  discretion,  the  jurisdiction  of  this  court  depends 
upon  whether  there  was  such  abusa    The  proper  practice  is  to  re- 
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verse  the  order  appealed  from  if  it  is  found  to  be  the  result  of  an 
abuse  of  judicial  oiscretion;  otherwise,  to  dismiss  the  appeaL  Mo- 
Elroy  V,  Minnesota  P,  H,  Co,  .  116 

2.  If  a  case  be  made  to  obtain  the  favor  of  the  court»  and  all  the  ma- 
terial statements  relied  upon  to  secure  such  favor  be  denied  under 
oath,  or  explained,  or  the  effect  thereof  displaced  by  other  sworn 
statements,  this  court  cannot  say  that  a  refusal  to  grant  such 
favor  was  an  abuse  of  judicial  discretion.  Ibid, 

8.  Sec.  d049.  Stats.  1898,  which  allows  a  single  appeal  to  embrace  both 
an  appealable  order  and  the  judgment  in  the  action,  is  not  limited 
to  cases  in  which  the  two  can  be  disposed  of  together  in  this  court 

Ibid. 

4.  An  order  granting  a  new  trial  being  one  from  which  an  appeal  is 
expressly  ^ven  by  subd.  8,  sec.  8060,  Stat&  1898,  the  supreme  court 
will  not  dismiss  tne  appeal  if  there  was  no  abuse  of  discretion,  but 
will  affirm  the  order.    AUen  v,  Coe,  685 

By  whom  appeal  may  be  taken:  Who  tvill  be  Tieard,  See  Bank- 
KUPTCY,  2.    Wills,  ^-4. 

'  Appeal  08  waiver  of  lack  of  jurisdiction.    See  Appearance 

Undertaking:  Sufficiency, 

&  An  undertaking  on  appeal  from  a  judgment  of  foreclosure  is  held 
sufficient  to  give  this  court  jurisdiction,  although  the  plaintiff's 
name  was  omitted  from  the  blank  for  the  respondent,  and  the 
wrong  defendant  was  named  as  mortgagor;  and  appellant  was 
allowed,  on  the  argument  in  this  court,  to  file  an  amended  under- 
taking.   Rockman  v.  Ackermanj  639 

Eeoord:  Bill  of  exceptions.    See  New  Triai^  1.    Sales,  6. 

6.  When  the  trial  court,  sitting  with  a  jurv,  expressly  decides  an  issue 

of  fact,  it  will  be  presumed  on  appeal  that  its  decision  was  sup- 
ported by  uncontrovert-ed  evidence,  in  the  absence  of  a  bill  of  excep- 
tions certified  to  contain  all  the  evidence;  and  the  fact  so  found 
will  be  considered  in  connection  with  the  pleadings  and  verdict  in 
determining  whether  the  judgment  is  supported  thereby.  Optetx- 
berg  v.  Skelton,  241 

7.  The  supreme  court  on  appeal  will  not  review  alleged  errors  in  the 

charge  to  the  jury  unless  the  entire  charge  is  incorporated  into  a 
bill  of  exceptions  and  made  a  part  of  the  record  or  referred  to  in 
such  manner  that  it  may  be  fully  identiOed.  Detckched  portions 
preserved  in  exceptions  will  not  be  considered.    Gaertner  v,  Bties, 

165 

8.  Bef  usals  to  give  requested  instructions  cannot  be  reviewed  6n  appeal 

unless  exceptions  thereto  are  taken  and  preserved  in  the  bill  of 
exceptions.    Stubbings  v,  Curtis,  307 

9.  Where  a  record  is  offered  in  evidence  and  rejected,  and  the  question 

of  its  admissibility  is  to  be  raised  on  appeal,  so  much  of  it  as  will 
enable  the  court  to  consider  the  question  intelligently  must  be 
preserved  in  the  bill  of  exceptions.    Schlei  i\  Struck,  598 

10.  A  recital  in  a  bill  of  exceptions  that  the  court  "  filed  its  findings  and 
conclusions  of  law,  to  which  findings  and  conclusions  of  law  the 
plaintiff  has  filed  his  several  exceptions  which  are  made  part  of 
the  record,"  is  held  insufficient  to  identify  and  incorporate  into  the 
bill  of  exceptions  a  paper  purporting  to  contain  exceptions  to  said 
findings,  which  was  filed  with  the  clerk  and  retiimea  with  the  rec- 
ord but  was  not  actually  inserted  in  the  bilL  Nichols  v.  S^ipc- 
rior.  64;J 
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Beview:  Quetiians  considered:  Waiver, 

11.  An  appeal  from  a  judgment  will  not  bring  np  for  review  an  order 

entered  denying  a  motion  to  set  the  judgment  aside  and  grant  a 
new  trial    Bank  of  Commerce  v.  Elhott,  648 

12.  If  a  judgment  be  entered  upon  the  verdiot  of  a  jury  and  afterwards 

upon  motion  an  order  be  entered  setting  it  aside  and  granting  a 
new  trial  unless  the  party  in  whose  favor  the  same  was  entered 
submits  to  a  specified  reduction  thereof,  and  such  party  does  so 
submit  and  the  judgment  is  perfected  accordingly,  such  order  is 
an  intermediate  order  as  regards  such  perfected  judgment,  and  is 
reviewable  on  appeal  from  such  judgment,  under  sec.  8070,  Stats. 
1898.    Hildd)Tanav»  Arnerican  Fine  Art  Co,  171 

13.  If  a  party  accept  a  privilege  granted  to  take  judgment,  upon  the 

theory  that  all  facts  warrantmg  a  more  favorable  judgment  are 
established  against  him,  he  cannot  thereafter  change  his  attitude 
as  to  the  existence  of  such  facts  for  the  purpose  of  preventing  a 
review  of  any  question  legitimately  arising  thereon  on  an  appeal 
from  such  judgment  ibid. 

Same:  Demurrer  sustained  on  inconsistent  grounds, 

14.  Where  the  trial  court  sustains  a  demurrer  on  two  inconsistent 

grounds  its  action  in  the  premises  must  stand  if  the  pleading  is 
vulnerable  to  either  objection.    Egaard  v.  Dahlke,  866 

Same:  Questions  of  fact:  Findifigs  of  referee.    See  Reference. 

Same:  Ambiguous  finding  construed.    See  Vendor  and  Purchaser,  2l 

Same:  Exertions:  Sufficiency, 

15.  An  omnibus  exception  to  an  instruction  to  the  jury  which  includes 

several  distinct  propositions,  some  of  which  are  correct,  is  insuffi- 
cient to  present  the  question  as  to  the  correctness  of  anyone  of  the 
propositions  singly.    Sheppard  v,  Hoserikrans,  58 

16.  A  general  exception  to  a  finding  determining  defendant's  credits  on 

a  mutual  account,  such  credits  consisting  of  ten  separate  items, 
one  of  which  was  undisputed  and  a  number  of  them  amply  sup- 
ported by  the  evidence,  is  not  sufficiently  specific  to  be  available 
on  appeal    Bulow  v,  Hetting,  683 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Ap- 
peal, 1,  2,  4.  Criminal  Law,  7.  Divorce,  2.  Evidence,  2.  Mu- 
nicipal Corporations,  10.    Sales,  5w    Trial,  8-5.  Partnership,  5. 

17.  Where  an  essential  fact  is  established  by  the  undisputed  evidence,  a 

failure  to  include  a  finding  in  respect  thereto  in  the  special  verdict 
is  not  prejudicial  error.    Trapp  v.  New  Birdsall  Co,  543 

Judgment:  Direction:  Entry  below:  New  trial    See  Partnership,  5. 

18.  In  an  action  tried  by  the  court,  where  there  is  no  finding  upon  the 

only  controverted  question  of  fact,  but  there  is  no  doubt  where 
the  true  preponderance  of  the  evidence  is,  and  no  gain  can  reason- 
ably be  expected  from  another  trial,  the  supreme  court,  on  revers- 
ing the  judgment,  will  direct  the  entry  of  such  judgment  as  the 
trial  court  should  have  rendered  upon  the  evidenceK  Brown  v, 
Griswoldj  275 

Costs:  When  made  to  abide  final  res^dt, 

19.  Where  a  judgment  is  reversed  and  a  new  trial  granted,  this  court 

has  discretionary  power  under  sec.  2949,  Stats.  1898,  to  direct  that 
the  costs  taxed  m  this  court  in  favor  of  the  prevailing  party  shall 

Vou  109  —  44 
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abide  the  final  result  in  the  court  below.     Batik  ofCammeree  «l 
Elliott,  648 

20.  Where  the  amount  in  controversy,  exclusive  of  costs,  is  only  |3wll 
and  the  party  appealing  fails  to  take  such  proceedings  in  the  court 
below  as  will  render  it  probable  that  in  case  of  a  reversal  a  more 
favorable  judgment  will  be  obtained  than  before,  and  a  new  trial 
is  required,  the  costs  taxed  in  this  court  in  favor  of  the  prevailing 
party  will  be  made  to  abide  the  final  result.  J  bid, 

Appeal  from  justieet^  courts.    See  Justices'  Courts,  1-4 

Appeal  from  city  coundL    See  Constitutional  Law,  7. 

Appealable  Orders.    See  Appeal,  1-4. 

APPEARANCR 

Want  of  jurisdiction  to  enter  a  judgment  by  default  is  not  waived 
by  the  appearance  of  defendant  solely  for  the  purpose  of  appealing. 
Bockman  v.  Ackerman,  680 

ARBITEATION  AND  AWARD. 

1.  The  mistake  which  can  vitiate  an  award  of  arbitrators  is  not  a  mis- 
taken conclusion  upon  a  question  of  fact  or  of  law^  which  they 
considered  and  decided,  but  an  unconscious  failure  to  know  or  ap- 
prehend some  material  fact  or  right,  in  the  light  of  which  theur 
judgment  should  have  been  exercised.  Consolidated  Water  Power 
Co,  V.  Nash,  490 

2w  Several  owners  of  mill  plants  and  of  lands  which  would  be  affected 
by  the  improvement  of  the  water  power  of  *a  river  agreed  to  con- 
vey their  properties  to  a  corporation  formed  to  effect  such  improve- 
ment, and  to  accept  in  payment  therefor  such  amount  of  the  stock 
of  said  corporation  as  should  be  apportioned  to  each  by  a  board  of 
arbitrators.  Construing  such  contract  in  the  light  of  the  situation 
and  of  other  facts  (more  fully  stated  in  the  opinion)  it  is  held  that 
the  apportionment  of  stock  was  to  be  made  according  to  the  money 
values  of  the  various  properties,  and  hence  that  an  apportionment 
or  award  based  solely  upon  the  proportionate  number  of  feet  of 
fall  in  the  river  opposite  each  of  the  several  properties  does  not 
embody  any  decision  of  the  arbitrators  upon  the  question  sub- 
mitted to  them  and  is  not  binding.  Ibid 

8.  The  parties  to  said  agreement  being  under  no  obligation  to  convey 
to  the  corporation  until  there  had  been  a  proper  award  by  the  ar- 
bitrators, it  was  error  for  the  court,  in  an  action  by  the  corpora- 
tion to  compel  specific  performance  by  one  of  the  parties,  to  deter- 
mine the  number  of  shares  to  which  tlie  .defendant  was  entitled, 
in  the  light  of  the  evidence  as  to  market  values,  and  to  order  a 
conveyance   upon  delivery  of  said  shares.  Ibid 

Assessment.    See  Taxation. 

Assignment. 
For  benefit  of  creditors.    See  Banks,  13,  13. 
Of  insurance  policies.    See  Husband  and  Wife,  2,  8L 

Attorney  Gbnerau    See  Waters,  15, 16. 
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.      '  ATTORNEYS  AT  LAW. 

See  Garnishment,  2,    Partnership,  1-0. 

1.  Where,  according  to  the  arraDgement  between  attorney  and  client, 
no  time  was  fi^ed  for  payment  for  services  except  as  statements 
were  rendered,  interest  would  not  begin  to  run  on  such  a  claim 
until  a  demand  was  made.    Bemingion  v,  E,  R,  Co.  154 

^  An  attorney  at  law  is  not,  merely  by  reason  of  his  position  as  an 
officer  of  the  court,  precluded  from  purchasing  a  mortgage  with 
the  intention  of  foreclosing  it    McKenna  v.  Van  Blareom^        271 

BANKRUPTCY. 
See  Action,  6. 

1.  An  order  having  been  made  in  bankruptcy  proceedings  in  the  fed- 

eral court,  directing  the  trustee  under  sec.  lib  of  the  bankrupt  act 
to  intervene  in  a  suit  pending  in  a  state  court  to  which  the  bank- 
rupt is  a  party,  the  latter  court  will  be  governed,  in  deciding  an 
application  to  permit  such  intervention,  by  state  laws  and  judicial 
policy.    Bank  of  Commerce  v.  Elliott,  648 

2.  If  such  an  application  to  intervene  is  denied,  only  a  party  actually 

aggrieved  bv  the  adverse  decision  Can  be  heard  on  appeal  there- 
from; and  the  trustee  cannot  be  so  heard  unless  he  sliail  liave  first 
applied  to  the  state  court,  failed  in  his  application,  and  appealed 
specially  from  the  decision.  ItdcL 

•8b  A  discharge  of  a  debtor  in  bankruptcy  does  not  extinguish  for  all 

Surposes  a  debt  upon  which  it  operates,  so  as  to  displace  the  juris- 
iction  of  the  state  court  in  a  pending  action  to  enforce  it.  Not- 
withstanding the  discharge,  the  cause  of  action  to  recover  the 
debt  continues,  unless  the  bankrupt  insists  upon  his  discharge  by 
pleading  it  in  bar  of  further  proceedings  in  the  suit.  Ibid, 

•4  If  a  person  is  discharged  from  his  debts  in  bankruptcy,  pending  a 
suit  against  him  to  recover  a  debt  upon  which  such  discharge  op- 
erates: 

(a)  The  plaintiff,  by  leave  of  court  and  before  answer  setting  up 
the  discharge,  may  discontinue  the  action  without  costs,  and  wiU 
generally  be  permitted  to  do  so; 

(b)  The  suit  mav  proceed  to  judgment  notwithstanding  the  dis- 
charge, if  the  defendant  does  not  by  a  proper  proceeding,  insist 
upon  it  as  a  defense; 

(c)  Upon  the  defendant  applying  to  the  court  for  leave  to  plead 
his  discharge  in  bankruptcy,  the  court  may,  as  terms  of  grant- 
ing such  application,  require  a  waiver  of  any  costs  up  to  the  time 
of  setting  up  the  new  defense; 

(d)  The  right  to  plead  the  discharge  in  bankruptcy  may  be 
waived  by  unreasonable  delay  to  the  plaintiff's  prejudice  or  by 
answering  without  setting  up  the  discharge; 

(e)  If  the  defendant  pleacis  his  discharge  as  a  defense  to  the 
plaintiff's  clHiin,  no  terms  being  imposed,  the  cause  will  then  stand 
for  trial  like  any  other.  If  the  defendant  recovers  he  will  be  en- 
titled to  costs  the  same  as  in  other  cases,  and  plaintiff  will  be 
entitled  to  costs  if  he  recovers.  i  hid. 

-5.  If  a  debt  is  discharged  in  bankruptcy  pending  an  action  in  the  state 
court  to  recover  the  same,  and  there  is  a  lien  created  by  law  inci- 
dent to  such  debt,  a  plea  in  bar  of  further  proceedings  in  the  case 
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will  not  preclude  the  court  from  rendering  such  a  judgment  i^ 
may  be  necessary  to  enable  the  plaintiff  to  enforce  the  lien,  if,  not- 
withstanding the  discharge,  it  is  preserved  by  the  bankrupt  act. 

IbidL 

&  The  interest  which  the  plaintiff  in  a  garnishee  action  obtains  in  the 
property  or  credits  of  the  defendant,  by  the  due  service  of  a  gar- 
nishee process  upon  the  person  liable  to  such  defendant  as  a  debtor 
or  custodian  of  his  property,  is  a  lien  created  by  law  within  the 
meaning  of  the  bankrupt  act,  and  an  action  pending  to  recover  an 
indebtedness  which  has  been  discharged  in  bankruptcy,  having  a 

farnishee  action  incidental  thereto,  will  survive  the  discharge  and 
efense  on  that  ground,  so  far  as  to  permit  a  judgment  in  form 
against  the  defendant,  enforceable  as  to  the  equitable  lien  secured 
in  the  garnishee  action.  IbidL 

BANKS  AND  BANKING. 

Incorporation:  Certificate:  Signers:  Liability  of  stockholders. 

1.  The  certificate  of  incorporation  of  a  bank  organized  under  the  bank- 

ing act,  upon  the  recording  of  which  in  the  office  of  the  register  of 
deeds  the  signets  become  a  corporation,  when  filed  for  record  and 
acted  upon  must  be  ^ven  full  enect,  according  to  its  terms,  against 
those  wno  executed  it,  although  such  filing  may  have  occurred  in 
contravention  of  the  understanding  and  directions  of  some  of 
them ;  and  the  obligations  thereby  incurred  by  such  sijBj^ners  inure 
to  the  benefit  of  all  persons  dealing  with  the  corporation  on  the 
faith  of  its  status  as  such,  though  they  did  not  know  the  names  of 
the  incorporators.    Behbein  v.  liahr,  186 

2,  The  intent  of  the  signers  of  the  certificate  of  incorporation  of  a  bank, 

and  the  force  and  effect  of  their  act,  must  be  determined  from  the 
instrument  itself,  the  terms  of  which  cannot  be  varied  or  contra- 
dicted by  parol  nor  by  inference  as  to  the  intent  or  purpose  of 
those  executing  it;  and  any  ambiguity  in  the  instrument  is  to  be 
rc5%olved  most  strongly  against  the  signers,  and  so  as  to  give  some 
instead  of  no  effect  to  their  acts.  IbicL 

a  Subsecs.  18  and  19  of  the  banking  act  (sea  2024,  Stata  1898)  provide 
that  "any  number  of  persons  may  associate  •  •  .  and  may  bcs 
come  incorporated;"  that  "such  persons  .  .  .  shall  make  a  cer- 
tificate," stating  the  amount  and  number  of  shares  of  the  capital 
stock  and  the  names  of  the  stockholders;  and  that  upon  the  re- 
cording of  such  certificate  tliey  become  a  corporation.  No  other 
provision  requires  that  any  given  amount  of  stock  shall  have  been 
subscribed  before  the  corporation  engages  in  business.  Held,  that 
those  who  constitute  the  original  corporation  must  be  the  holders 
of  all  the  stock  thereof,  and  tneir  relationship  as  such  stockholders 
arises  immediately  upon  the  coming  into  existence  of  the  corpora- 
tion. Ibid. 

4  A  certificate  of  incorporation  of  a  bank  named  "W.  R's  Sons"  as 
the  holder  of  twenty-five  shares  of  stock,  and  was  signed  by  two 
of  the  three  sons  of  W.  R  who  constituted  the  firm  of  W.  R.*s  Sons. 
Held,  that,  the  firm  not  being  bound  thereby,  the  members  sign- 
ing the  certificate  became  the  holders  of  the  twenty-five  shares 
mentioned,  the  conclusive  presumption  being  that  they  intended 
to  bind  whom  they  could  within  the  description  adopted.        Ibid. 

5.  A  day  or  two  after  the  signing  of  the  certificate,  one  of  said  signers 
notified  the  promoter  of  the  corporation,  who  lield  the  paper,  that 
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thej  had  reconsidered,  and  declined  and  refused  to  become  stock* 
holders,  but  the  promoter  nevertheless  proceeded  to  file  the  certifi- 
cate bearing  their  names  and  stating  that  W.  R*8  Sons  held 
twenty-five  shares.  Subsequently,  when  he  tendered  them  a  cer- 
tificate of  stock,  they  refused  to  accept  it,  and  he  took  it  a^'ay,  but 
it  was  never  destroyed,  and  the  officers  of  the  bank,  in  their  re- 
X)orts  to  the  state  treasurer,  included  W.  R's  Sons  in  the  list  of 
stockholders.  Held,  that  there  had  been  no  effective  rescission  of 
the  agreement  of  said  signeis  or  termination  of  their  status  as 
stockholders.  Ibid, 

6L  Under  subsec  47  of  the  banking  act  (providing  that  the  stockhold- 
ers in  every  corporation  organized  tnereunder  "shall  be  individu- 
ally responsible  to  the  amount  of  their  respective  share  or  shares 
of  stock  for  all  its  indebtedness  and  liabilities  of  every  kind  "),  the 
individual  liability  of  a  stockholder  is  not,  as  to  creditors,  a  rata- 
ble or  proportional  liability,  but  is  limited  only  by  the  amount 
of  his  stock  and  b^  the  amount  of  unpaid  debts  of  the  corporation. 
Within  those  limits  it  is  a  primarv  and  absolute  liability,  upon 
which  any  creditor  (however  small  his  claim  in  proportion  to  the 
total  indebtedness)  may  sue  and  recover  in  full;  though  to  pre- 
vent inequality  and  preference  any  such  creditor  must  proceed  in 
equity,  so  that  opportunity  can  be  given  to  all  other  creditors  to 
share  in  the  fund  and  the  rights  of  all  stockholders  to  contribution 
or  otherwise  may  be  protected  and  finally  determined.  Ibid, 

Insolvency:  Mismanagement:  Action  against  officers:  Pleading:  Parties. 

7.  In  an  action  by  creditors  of  an  insolvent  bank  against  its  officers,  a 

complaint  stating  a  cause  of  action  for  the  recovery  of  moneys  of 
the  Dank  negligently  dissipated  by  defendants  contained  allega- 
tions to  the  effect  that  false  statements  as  to  the  solvency  of  the 
bank  were  given  out  and  published  bv  defendants  and  that  plaint- 
iffs relied  thereon  in  making  their  deposits.  HeUjU  that  the  pur- 
pose of  these  allegations  was  to  give  a  full  statement  of  the  acts 
of  the  defendants  in  their  management  of  the  hank,  rather  than 
to  state  grounds  for  recoveries  oy  plaintiffs  individually  on  the 
ground  of  deceit,  and  that  there  was  no  misjoinder  of  causes  of 
action.    Oores  v.  Field,  408 

8.  An  allegation;  in  such  case,  that  "the  legal  liability  of  stockholders 

to  contribute  to  the  loss  of  said  corporation  has  been  enforced  and 
paid,"  does  not  imply  that  anv  action  to  enforce  the  stockholders* 
liability  has  ever  been  brought  Ibid, 

^.  The  complaint  also  alleged  that'a  certain  defendant  ceased  to  be  a 
director  of  the  bank  February  23, 1898;  that  the  bank  made  a  vol- 
untary assignment  June  1,  1898;  that  the  assignee  duly  qualified 
and  entered  upon  his  duties,  and  was  still  in  possession  of  the  as- 
sets of  the  bank;  and  that  the  plaintiff  did  not  know  the  facts 
until  the  filing  of  the  inventory,  June  21, 1899.  Sec  1697,  Stats. 
1898,  requires  the  assignor  to  file  an  inventory  within  twenty  days 
after  the  assignment,  and  there  was  no  allegation  that  such  duty 
had  not  been  performed.  Held,  that  the  complaint  showed  on  its 
face  that  the  date  June  21,  1899,  was  an  error,  and  did  not  show 
that  the  action  was  commenced  more  than  six  years  after  the 
cause  of  action  accrued.  Ibid, 

10.  Sec.  4252.  Stats.  1898  (providing  that  actions  against  directors  or 
stockholders  of  a  moneyed  corporation  or  banking  association  to 
recover  a  forfeiture  imposed  or  to  enforce  a  "  liability  created  by 
law  "  may  he  commenced  within  six  years  after  discovery  of  the 
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facts  by  the  aggrieved  partyX  refers  to  liabilities  created  by  statute 
law  and  not  to  common-law  liabilities.  HurUntt  v,  ManhaU,  dd 
Wis.  590,  distinguished.  IbicL 

IL  In  an  action  against  the  officers  and  directoi-s  of  a  bank  to  recover 
for  losses  sustained  by  reason  of  their  mismana^ment,  an  allega- 
tion in  the  complaint  that  "  by  the  negligence  ana  want  of  ordinary 
care  and  diligence  on  the  part  of  the  defendants,  and  each  oftheniy 
in  the  discbarge  of  their  duties  as  directors  and  managers  of  the 
bank  "  they  permitted  and  allowed  the  funds  and  deposits  therein 
and  belop^ing  thereto  to  be  lost  and  said  bank  to  be  made  insolvent,*^ 
is  held  to  mclude  the  cashier  (who  was  not  a  director)  liS  one  of  the 
delinquent  officers,  although  many  of  the  specific  acts  charged 
could  ordinarily  hare  been  done  only  by  the  directors.  Ibid, 

12L  In  an  action  by  creditors  of  an  insolvent  banking  corporation,  which 
has  made  an  assignment  for  the  benefit  of  creditors,  to  recover 
from  its  directors  and  officers  losses  sustained  by  reason  of  their 
mismanagement,  the  assignee  is  a  necessary  party,  but  the  cor- 
poration, which  for  all  practical  purposes  has  ceased  to  exist,  is  noU 

Ibid. 

18.  In  such  a  case  it  is  not  sufficient  that  the  assignee  of  the  corporation, 
is  individually  a  party,  but  he  must  be  made  a  party  in  his  official 
capacity.  Ibid. 

Bill  of  Exceftioxs.    See  Appeal^  d-ia. 


BILLS  AND  NOTEa 

See  CoEPORATiONS,  10-13, 16, 17.    Guaranty. 

1.  Where  one  person  indorses  his  name  upon  the  back  of  a  blank  prom- 
issorv  note  and  delivers  it  to  another  for  the  accommodation  of 
the  latter,  to  be  used  in  a  certain  way,  and  the  latter  makes  ma- 
terial alterations  therein  and  uses  it  for  a  different  purpose,  the 
indorser  will  be  liable  thereon,  if,  knowing  the  facts  as  to  the  alter- 
ation and  negotiation  of  the  note,  he  acknowledges  it  and  prom- 
ises to  pay  it,  even  though  such  alterations  constitute  in  law  a 
forgery.    .  Marks  v,  Schramm  450 

[2,  Whether  the  payee  of  a  note  bearing  the  indorsement  of  a  third 
person  is  put  upon  inquiry  as  to  the  maker^s  authority  to  use  it» 
by  obliteration  of  the  words  "after  date  "  and  **  or  order  **  from  the 
printed  form  and  the  substitution  of  others  in  their  place,  doubted 
but  not  determined.]  Ibid. 

Board  op  Review.    See  Taxation. 

Board  of  Trade.    See  Brokers.    Sales,  15, 16L 

BOUNDARIES. 

See  Public  Lands. 

!•  A  shortage  in  the  line  bounding  several  lots  on  one  side  having  been 
found  by  a  surveyor  and  by  him  apportioned  between  the  lots,  one 
lotowner,  the  plaintiff,  set  his  fence  accordingly  upon  land  claimed 
by  defendant,  the  owner  of  the  adjoining  lot,  and  the  latter  re- 
moved it  by  force.  It  appeared  that  by  any  theory  of  apportion- 
ment of  the  shortage  the  fence  was  either  upon  the  line  between 
the  lots  or  wholly  upon  plaintiff's  lot.  HelcL  that  the  defendant 
was  guilty  of  trespass  in  removing  it,  but,  having  acted  in  good 
faith,  is  not  liable  for  punitory  damages.  Scheer  v,  Kriesel,        125 
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2b  In  an  action  of  ejectment  involving  the  location  of  a  boundary  line, 
it  is  heldf  upon  the  evidence,  to  have  been  for  the  jury  to  say 
'whether  the  fences  between  the  pjarties  were  built  by  agreement 
and  whether  either  party  had  by  his  conduct  or  b^  long  acquiee- 
oence  estopped  himself,  and  also  to  say  which  of  three  differing 
surveys,  each  of  which  located  the  true  line  on  defendant's  side  of 
the  fence,  was  correct    Schlei  v.  Struck^  598 

8L  Evidence  as  to  how  a  fence  on  a  disputed  line  agrees  with  fences  in 
an  adjoining  section  is  inadmissible,  unless  the  natural  boundaries 
or  monuments  and  the  monuments  or  stakes  set  in  the  course  of 
the  original  survey  cannot  be  found.  Ibid. 

BROKERS. 

See  Contracts,  8.    Sales,  15, 10. 

One  who  emplovs  a  broker  to  make  a  sale  for  him  on  a  board  of 
trade  impliedly  submits  himself  to  the  lawful  rules  of  such  board. 
Bartlett  v.  CoUins,  *  477 

BUILDING  CONTRACTS. 

A  stipulation  in  a  building  contract  that  "  no  extras  will  be  allowed 
imless  ordered  by  the  owner  in  writing,"  is  waived  by  the  owner 
requesting  a  subcontractor  to  do  certain  extra  work  and  person- 
ally supervising  it  during  its  progre&s.     Wambold  v.  Clehring^    122 

Burden  op  Proof.    See  Husband  and  Wife,  5.   Presumptions.  Sales, 
3, 15,  16. 

Burglary.    See  Criminal  Law,  10. 

CASES  DISTINGUISHED,  ETa 

1.  Barnard  v,  Backhaiis,  52  Wi&  593  (as  to  gaming  contract),  followed. 

Bartlett  v.  Collins.  478,  488-4 

2.  Benware  v.  Pine  Valley,  53  Wis.  527.    See  Na  36. 

a  Carmody  v.  MtUrooney,  87  Wia  552;  Wilkins  v,  Nicolai,  99  Wis.  178 
(as  to  adverse  ])ossession),  distingushed.    Frye  v.  Highland^        298 

4.  Carroll  v,  C,  J9.AiV.i2.  Co.  99  Wia  399.    See  Na  9. 

5.  Cat  heart  v.  Conistock,  56  Wis.  590.    See  Na  4a 

«.  Chicago  <Sb  N.  W.  R  Co.  v.  Langlade  Co.  56  Wis.  614    See  Na  48. 

7.  Collins  V.  Cowan.  52  Wi&  634;  Shafer  v.  Hague,  70  Wis.  392  (as  to 
nature  of  lien  actions),  distinguished  and  remarks  limited.  Reindl 
V.  Heath,  571,  572 

a  Coarsen  v.  Ziehl,  103  Wi&  381  (as  to  "extras  "),  distinguished.  Want- 
hold  V.  Qehringj  124 

9.  Cummings  v.  Nat  F.  Co.  60  Wis.  603;  Stacy  v.  M.,  L.  S.  A  W.  R  Co. 
85  Wis.  225;  Carroll  v.  C,  B.  <fc  A^  R  Co.  99  Wis.  399  (as  to  pre- 
sumption of  negligence),  distinguished.  Beyersdorf  v.  Cream  City 
S.  &  D.  Co.  463 

10.  Davis  V.  Scott,  59  Wia  604.    See  Na  2a 

11.  Douglass  v.  State,  4  Wia  387  (as  to  nuisances:  prescriptive  rights), 

distinguished.    Chamley  v.  Shawano  W.  P.  &  R  I.  Co,  568 

la  Eldred,  In  re,  46  Wis.  548  (as  to  district  in  which  offense  is  com- 
mitted),—  a  douht  held  unfounded.    State  v.  McDonald^  515 
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1&  FairchUd  v.  Dean,  18  Wis.  829.    See  Na  31. 

14  French  v.  State,  85  Wis.  400  (as  to  presence  of  accused),  distingaished. 
Hughes  v.  State,  405 

15.  Hill  V.  Fond  du  Lac,  56  Wis.  244    See  Na  86. 

16.  Hoffman  v.  MaffloU,  104  Ww.  680;  Teipel  v.  Meyer,  106  Wis.  41  (as  to 

mutuality  of  contract),  distinguishea     Wooaioard  v.  Smith,      610 

17.  Hurlbut  V.  Marshall,  62  Wis.  590  (as  to  liability  created  by  law),  dis- 

tinguished.   Oores  V,  Fi^ld,  409, 417 

18.  Kelley  v.  Madison,  48  Wis.  688.    See  Na  8& 
la  Kennedy  v,  Waugh,  23  Wis.  468.    See  Na  8ti 

20.  Landon  v.  Burke,  83  WLs.  452.   See  Na81. 

21.  Lawton  v.  Waite,  103  Wis.  244.    See  Na  4a 

2a  Lillie  v,  Dunbar,  62  Wis.  198  (as  to  sale  of  timber),  distinguished. 
Mississippi  R,  L,  Co,  v.  Miller,  87-89 

2a  Mappes  v,  Iowa  Co,  47  Wis.  81;  Davis  v,  Scott,  59  Wia  604  (as  to 
paupers),  overruled.    Patrick  v.  Baldwin,  846,  847, 351 

24.  Mathers  v.  Union  M.  A.  Asso.  78  Wis.  588  (as  to  insurance  contract), 

overruled  in  part    Chamberlain  v.  Prudential  Ins,  Co,  4,  8 

25.  McCown  v,  RusseU,  84  Wis.'  122  (as  to  garnishment),  distinguishedL 

Qrimsrud  v,  Linley,  685 

2&  Paine  L,  Co,  v,  Oshkosh,  89  Wis.  449;  Renter  u  Lawe,  94  Wi&  800  (as 
to  estoppel),  distinguished.    Davis  v,  Appleton,  588 

27.  Renter  v,  Lawe,  94  Wis.  300.    See  Na  26. 

28.  Rolette  r.  Rolette,  1  Pin.  370  (as  to  separation  agreement),  distin- 

guished and  limited.    Baum  v,  Baum,  51,  56 

29.  Ryan  v.  C,  <Sb  K  W.  R  Co.  101  Wis.  50a    See  Na  3a 

30.  Shafer  v,  Hogue,  70  Wis.  392.    See  Na  7. 

31.  Spensley  v.  Janesville  C.  M.  Co,  62  Wis.  549;  Kennedy  v,  Waugh  23 

Wis.  468;  Landon  v,  Burke,  83  Wis.  452;  FairchUd  v.  Dean,  13  Wia 
829  (as  to  appeal  from  discretionary  order),  disapproved.  McElroy 
V.  Minn,  P,  H  Co,  119, 120 

82.  Stacy  v,  M,,  L,  S,  i&  W,  R  Co.  85  Wis.  22a    See  Na  9. 

Sa  state  V,  Douglas,  26  Wia  428  (as  to  term  of  ofBce),  distinguished. 
O'Connor  v.  Fond  du  Lac,  269 

84.  state  v.  Oillen,  49  Wia  683  (as  to  penalties:  complaint),  distinguished. 
State  V.  Childs,  237 

35.  State  ex  ret.  Covenant  M.  B.  Asso.  v.  Root,  83  Wia  667  (as  to  exercise 

of  original  jurisdiction  of  supreme  court),  disapproved.  In  re  Court 
of  Honor,  628-630 

36.  Stocks  V,  Sheboygan,  42  Wia  315;  Hill  v.  Fond  du  Lac,  56  Wia  244; 

Kelley  v.  Madison,  43  Wia  638  (as  to  condition  precedent),  distin- 
guished. Weed  <fc  Q.  Mfg,  Co,  v,  Whitcomb,  101  Wia  226;  Ryanv, 
C,  &  K  W.  R  Co.  101  VVia  506,  disapproved.  Benware  v.  Pine 
Valley,  53  Wia  527,  criticised.    O'Connor  v.  Fond  du  Lao,   258-260 

37.  Teipel  v,  Meyer,  106  Wia  41.    See  Na  la 

3a  Thompson  v,  Milwaukee,  69  Wia  49a    See  Na  4a 

39.  Two  Rivers  Mfg.  Co.  v.  Beyer,  74  Wia  210  Cas  to  judgment  for  costs), 

distiDguished.    Bank  of  Commerce  v,  Elliott,  664 

40.  Ward  v.  C,  St.  P.,  M.  d:  O.  R  Co,  85  Wia  601  (as  to  duty  of  person 

crossing  railway),— a  remark  overruled,  and  an  expression  criti- 
cised.   GnJU  v,  Whitconib,  69,  73»  74 
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41.  Weed  <£r  G.  Mfg.  Ca  v.  Whitoomb,  101  Wia  326b    See  Na  86. 

4a  Wakins  v.  Nicolai,  99  Wi&  17a    See  Na  a 

4a.  ZiUke  v.  Goldberg,  88  Wis.  217;  Cat  heart  v,  Comatock,  56  Wis.  590; 
Chicago  <Sb  N.W.  R.  Co.  v.  Langlade  Co.  56  Wi&  614;  Thompson  v. 
Milwaukee,  69  Wis.  492  (as  to  general  and  local  laws),  overruled. 
Lawton  v.  Waite,  103  Wi&  244,  explained.  Milwaukee  Co.  v.  Isen- 
ring,  14-18 

CERTIORARI 

A  return  to  a  writ  of  certiorari  imports  complete  and  absolute  verity 
so  far  as  it  is  responsive  to  the  writ;  and  neither  the  allegations  of 
the  petition  nor  of  the  writ  can  serve  to  su|>pl7  other  facts  merely 
because  they  are  not  traversed  or  otherwise  met  by  the  return. 
State  ex  rel.  Heller  v.  Ihddner,  66 

Champerty.    See  Attorneys  at  Law,  2l 

Cities.    See  Municipal  CeRPORATiON& 

Claims.  See  Constitutional  Law.  7.  Executors  and  Administra- 
tors.   Municipal  Corporations,  19, 20. 

Clerical  Error.    See  Banks.  9. 

Collateral  Security.    See  Corporations,  10. 

Color  of  Title.    See  Adverse  Possession,  i,  X 

Common  Law.    See  Statutes,  8. 

Common  Schools.    See  Schools. 

Compromise  and  Settlement.    See  Partnership,  1-SL 

Conditional  Sales.    See  Loos  and  Loggino. 

Conditions  precedeot.  See  AcnoN.  1-a  Limitation  of  Actions,  t 
"Municipal  Corporations,  19,  20. 

Conflict  op  Law&    See  Contracts,  2-4. 

Consideration.  See  Contracts,  8.  Husband  and  Wife;  2,  Insur- 
ance, 1. 

CONSPIRACY. 

1.  In  a  civil  action  for  damages  instituted  against  members  of  a  con* 

spiracy,  the  gist  of  the  action  is  the  damage;  while  in  a  criminal 
prosecution  for  the  offense  of  conspiring,  the  gist  of  the  action  is 
the  conspiracy.     Martens  v.  Reilly,  464 

2.  A  conspiracy  is  defined  to  be  a  combination  of  two  or  more  persons 

to  do  a  criminal  or  unlawful  act,  or  to  do  a  lawful  act  by  criminal 
or  unlawful  means.  Ibid, 

Z.  If  the  object  to  be  attained  by  a  conspiracy  be  criminal  or  unlawful, 
the  combination  offends  against  the  criminal  law  by  common-law 
rules  without  any  overt  act,  and  by  statute  when  there  is  such 
overt  act  (Stats.  1898.  sec.  4568.  But  see  sees.  4466a  and  44666. 
pertaining  to  the  statutory  conspiracies)  And  if  the  means  to  be 
used  are  criminal  or  unlawful,  the  ultimate  end  to  be  attained 
need  not  be  essentially  wrong.  In  either  case  if  damage  is  pro- 
duced to  the  person  against  whom  the  conspiracy  is  directed,  an 
action  to  recover  the  same  will  accrue  to  him  against  all  tlie  guilty 
parties.  Ibid. 

4  The  gist  of  the  civil  action  against  conspirators  being  the  damage, 
the  general  rule  is  that  it  will  not  lie  against  many  acting  in  con- 
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oert  if  it  will  not  lie  against  one  of  them  for  the  same  act  Such 
rule  does  not  apply  to  criminal  actions.  IbidL 

6.  The  violation  of  a  contract  is  an  unlawful  act  Therefore,  if  one  or 
more  persons  conspire  with  another  to  commit  or  two  or  more  per- 
sons combine  together  to  effect  such  violation,  and  the  object  of 
the  combination  be  consummated  to  the  damage  of  a  third  person, 
such  third  iierson  has  his  action  to  recover  the  damages  against  him 
who  breached  the  contract  and  ^very  person  who,  by  reason  of 
the  combination,  is  connected  with  the  wrong.  IbicL 

Constables.    See  Landlord  and  Tenant,  8-7. 

CONSTITUTIONAL  LAW. 

General  and  special  or  local  laivs.  ' 

1.  A  law  is  "  general "  in  the  broad  sense  of  the  term  if  it  extends  to 

the  whole  state  or  the  whole  of  a  legislative  class  of  localities  legiti* 
mately  created  for  the  purposes  of  general  legislation.  Milwaukee 
County  u  7«enrtngr,  0 

2.  A  law  is  "general "  in  the  restricted  sense  of  the  term,  as  it  is  used 

in  sec.  21,  art  VII,  Const,  not  only  when  it  is  general  in  the  broad 
sense  thereof,  but  also  when  it  is  of  that  character  in  the  sense  of 
being  public.  But  if  it  applies  only  to  a  single  subdivision  of  the 
state,  as  a  county,  toi^ni,  city,  or  village,  or  a  collection  of  such 
localities  not  constituting  a  legitinmte  class  thereof  for  the  pur- 
poses of  legislation,  it  is  local  in  character.  Where  a  law  is  puolic 
and  general  in  the  sense  indicated  the  two  terms  are  synonymou& 

S.  If  a  law  be  general  merely  because  it  is  public  and  not  in  the  broad 
sense  above  indicated,  it  is  local  and  special,  and  must  be  tested 
as  to  its  validitv  by  sec.  18,  art  IV,  Const,  and  sea  21,  art  VII,  as 
well:  and  if  it  belong  to  one  of  the  prohibited  classes  of  special 
legislation,  it  must  be  further  tested  by  the  constitutional  restric- 
tioQ  on  that  subject  IhidU 

Uniformity  of  county  government:  Sheriffs:  Salaries* 

4.  Whether  an  act  specially  designed  to  make  the  offices  of  sheriff, 

undersheriff,  and  deputy  sheriff  in  a  single  county  salaried  offices 
violates  sec.  28,  art  IV,  Const,  in  regard  to  there  being  but  one 
system  of  county  government  affecting  the  whole  state,  and  that 
such  system  shall  be  as  uniform  as  practicable,  doubted,  but  the 
point  is  not  decided.  Ibid 

Courts:  Justices  of  the  peace.    See  Justices'  Courts,  5. 

Local  self -government:  Police  officers:  Election^  etc    See  Municipal 
Corporations,  l-C 

Impairing  obligation  of  contracts:  Change  in  remedies. 

5.  A  law  does  not  impair  the  obligation  of  a  contract,  within*  the 

meaning  of  sea  12.  art  I,  Const,  if  neither  party  is  relieved  thereby 
from  performing  anything  of  that  which  he  obligated  himself  to  do; 
but  if  either  is  absolved  from  performing  any  of  those  things  such 
obligation  is  impaired,  whether  the  absolution  is  accomplished 
directly  and  expressly  or  indirectly  and  only  as  a  result  of  some 
modifications  of  the  legal  proceedings  for  enforcement  Oshkosh 
W.  W,  Co.  V.  Oshkosh,  208 

6.  It  is  not  an  impairment  of  the  obligation  of  a  contract  to  make  the 

remedy  dependent  for  certain  steps  upon  the  performance  by  pub- 
lic officers  of  their  duties.  Ibid. 
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7.  Except  that  its  charter  provided  that  moneYS  should  he  drawn  out 
only  upon  the  order  of  the  ma^ror  and  clerk,  duly  authorized  by 
the  council,  and  that  the  council  might  require  any  claim  to  l>e 
Terified  by  affidavit,  a  city,  at  the  time  a  contract  was  made  with 
it,  was  subject  to  suits  upon  contract  liability  like  any  other  per- 
son or  corporation.  A  subsequent  amendment  of  the  charter, 
adopted  in  good  faith  and  with  no  legislative  purpose  to  defeat  or 
embarrass  the  collection  of  just  claims,  providing  that  no  action 
should  be  maintained  upon  any  claim  or  aemand  until  ^fter  it  had 
been  presented  to  and  disallowed  in  whole  or  in  part  by  the  coun- 
cil (failure  to  pass  upon  a  claim  within  sixty  days  being  deemed  a 
disallowance  thereof),  and  that  a  disallowance  should  oe  a  bar  to 
any  action  unless  an  appeal  therefrom  was  taken  within  twentv 
da^s,  is  held  not  to  impair  the  obligation  of  the  contract  although 
it  involved  a  change  in  the  remedy  in  the  following  particulars: 
(1)  service  of  notice  of  appeal  was  to  be  made  upon  the  clerk  in 
lieu  of  service  of  summons  upon  the  mayor;  (2)  the  various  steps 
preliminary  to  getting  the  matter  into  court  became  jurisdictional 
and  could  not  be  waived  or  jurisdiction  conferred  bv  the  city 
officers:  (3)  a  failure  to  obtain  judgment  by  reason  of  errors  in 
procedure  or  lack  of  proof,  whicn  before  would  have  resulted  only 
in  nonsuit,  would  leave  the  claimant  barred  of  bis  claim;  (4)  a  sus- 
pension of  the  right  to*  sue,  resulting  incidentally  from  the  require- 
ment as  to  presentation  and  disallowance  of  claims;  (5)  the  claimant 
on  appealing  was  required  to  give  a  bond  for  costs  which. must  be 
approved  by  the  city  attorney  and  comptroller,  and  which  could 
not  be  amended,  so  that  a  mistake  therein  would  be  fatal  to  the 
cause  of  action.  •  Ibid, 

Pia4X  of  trial  in  criminal  cases:  "District" 

8.  Sec  8,  Stats.  18^  (giving  to  the  counties  bordering  on  the  shores  of 
Green  Bay  jurisdiction  in  common  of  ail  offenses  committed  on 
that  part  of  said  Green  Bay  which  lies  within  the  limits  of  this 
state),  is  not  in  violation  of  sec.  7,  art  I,  Const,  providing  that  in 
all  criminal  prosecutions  by  indictment  or  information  the  accused 
shall  enjoy  the  right  to  a  speedj  public  trial  by  an  impartial  jury 
of  the  county  or  district  wherein  the  offense  shall  have  been  com- 
mitted; which  county  or  district  shall  have  been  previously  ascer- 
tained by  law.    State  v.  McDonald,  506 

CONTRACTa     . 

See  Arbitration,  2,  8.  Bills  and  Notes.  Brokers.  Building  Con- 
tracts.  Conspiracy,  5.  Constitutional  Law,  5-7.  Corpora- 
tions, 5-18.  Deeds.  Evidence,  4, 5.  Guaranty.  Husband  and 
Wife,  1-5.  Insurance.  Liens,  2.  Logs  and  Logging.  Master 
AND  Servant,  1-7.  Municipal  Corporations,  14  Paupers,  2-4. 
Sales.  ^ 

1.  In  an  action  to  recover  damages  for  breach  of  a  contract  to  purchase 
show  cards  to  be  used  as  advertising  matter,  it  appeared  that,  after 
some  work  upon  the  design  for  the  cards  had  been  done  and  ap- 
proved, the  defendant  corporation  had  succeeded  to  the  business 
of  the  partnership  which  had  agreed  to  purchase  the  cards;  that 
the  president  of  the  corporation,  upon  being  shown  the  correspond- 
ence with  the  partnership  and  the  sketches  and  proofs  of  the  cards, 
stated  to  plaintiff's  agent  that  not  later  than  the  next  spring  he 
would  **  take  up  the  matter  of  the  show  card  proposition  and  use 
them  at  that  time;  ""and  that  plaintiff  did  nothing  further  on  the 
cards  until  spring,  when  it  opened  up  negotiations  with  defendant^ 
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but  the  latter  then  refused  to  recognize  any  liskbility  to  p1ainti£E. 
Hddt  that  no  contract  between  plaintiff  and  defendant  was  showiL 
Beck  A  Patdi  JU  Co,  v.  Nebraska  City  Cereal  Mills,  65 

2.  If  a  personal  contract  is  to  be  performed  partly  where  made  and 
partly  in  other  countries  or  states,  the  law  of  the  place  where  it  is 
made  will  govern,  unless  a  clear  mutual  intention  is  manifested 
that  it  shall  be  governed  by  the  law  of  some  other  country.  Bart- 
lett  V.  CoUins,  477 

8.  A  contract,  made  in  this  state  between  residents  thereof,  by  which 

one  employed  the  other,  a  broker,  to  sell  wheat  for  him  in  Chicago 
and  agreed  to  pay  a  commission  for  such  service  and  to  indemnify 
the  broker  against  loss,  is  governed  by  the  law  of  this  state.   Ibid. 

4.  The  courts  of  this  state  will  not  hold  valid  any  contract  which  is 
injurious  to  the  public  rights  of  its  people,  offends  their  morals, 
contravenes  their  policy,  or  violates  public  law.  J  bid. 

6.  Where  a  contract  provides  that  it  shall  not  be  binding  upon  either 
or  any  of  the  parties  thereto  until  signed  and  executed  by  persons 
and  corporations  named  therein,  any  partv  has  an  option  to  with- 
draw before  the  contract  has  been  signed  and  executed  by  all  of 
such  persons  and  corporations,  and  may  effectively  exercise  such 
option  by  .notifying  all  the  parties  interested  of  his  refusal  to  be 
bound  by  the  contract  or  to  participate  further  in  the  scheme 
contemplated  thereby.    Consolidated  W.  P.  Co.  v.  .Nash,  490 

6.  Where  one  of  the  signatures  required  by  the  terms  of  such  contract 

before  it  shall  take  effect  is  that  of  "  C.  as  administrator  of  the 
estate  of  B.,"  signature  by  C.  in  that  form  is  sufficient,  and  an  au- 
thoritative execution  on  behalf  of  the  estate  of  K  is  not  necessary 
to  make  the  contract  effective.  [Whether,  however,  there  is  thus 
created  sufficient  mutuality  of  effective  obligation  to  warrant  the 
compelling  of  specific  performance,  not  determined.]  Ibid. 

7.  Where  the  names  of  certain  corporations  had  been  signed  to  such  a 

contract  without  authority,  ratification  of  such  signatures  by  the 
stockholders  of  the  corporations  after  one  party  had  exercised  his 
option  to  withdraw  could  not  affect  the  latter  or  create  any  lia- 
bility against  him.  Ibid. 

&  In  an  action  upon  an  order  for  the  payment  of  money  out  of  a  speci- 
fied fund,  brought  by  an  indorsee  against  the  drawer,  the  defend- 
ant's  evidence  tended  to  prove  that  the  order  was  given  as  part 
payment  on  a  contract  with  the  payees  by  which  they  were  to 
drill  for  defendant,  at  specified  prices  per  foot,  until  a  flowing  well 
was  obtained  or  they  were  ordered  to  stop  —  payment  to  be  Aiade 
when  the  work  was  completed;  that  the  plaintiff  knew  of  the  con- 
tract and  induced  defendant  to  give  the  order  by  fraudulently  rep- 
resenting that,  if  it  were  given,  he  would  furnish  the  payees  the 
necessary  material  to  complete  their  contract;  and  that  after  said 
order  was  given  the  plaintiff  refused  to  /urnish  said  material  and 
the  payees  stopped  drilling,  although  they  had  not  obtained  a  flow- 
ing well  and  were  not  ordered  to  stop  Held,  that  the  question 
whether  the  consideration  for  the  order  failed  should  have  been 
submitted  to  the  jury.     Woodward  v.  Smith,  607 

9.  A  contract  with  well-drillers  by  which  they  were  to  drill  until  a 

flowing  well  was  obtained  or  they  were  ordered  to  stop  at  fixed 
prices  per  foot  depending  on  the  distance  drilled,  is  not  void  for 
want  of  mutuality.  Ibid. 

Contributory  Neoligencb.    See  Master  and  Servant,  11, 12,    Rail- 
roads. 
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CONYETANOES.  See  Adverse  Possession,  4,  6.  Arbitbation,  2,  8L 
Deeds.  Equity.  Husband  and  Wife,  5.  Loos  and  LooaiNa 
Waters,  14 

CORPORATIONa 

Organizatidn:  Payment  for  stock  by  conveyance  of  property. 

1.  A  corporation  was  organized  for  the  development  of  a  tract  of  land, 

with  a  capital  stock  of  10,000  shares  of  $100  each,  M.  subscribing 
for  9,096  shares.  At  a  meeting  of  the  directors  a  resolution  was 
adopted  that  the  company  negotiate  with  M.  for  the  purchase  of 
said  tract  at  a  price  not  exceeding  $1,000,000,  payable  in  stock. 
Two  weeks  later  M.  conveyed  the  property  to  the  corporation, 
subject  to  the  incumbrances,  for  a  recited  consideration  of  $700,000. 
M.  had  shortly  before  purchased  the  land  by  giving  a  mortgai^e  for 
$44,000  on  it  and  assuming  prior  mortgages  and  liens,  and  it  ap- 
peared that  it  was  mortgaged  for  its  full  value.  There  was  nothing 
to  show  that  there  were  any  negotiations  under  said  resolution,  or 
that  the  conveyance  was  received  as  a  payment  on  stock.  Heldt 
that  it  could  not  be  assumed  that  said  $700,000  was  a  payment  of 
seventy  per  cent  of  the  stock  of  the  corporation.  Heinze  v.  South 
Green  Bay  L.  <&  D.  Co.  99 

Incotporation  of  bank:  Certificate:  Signature.    See  Banks,  1-5. 

Formation  of  corporation  to  improve  water  power:  Agreement  to  con' 
vey  mills:  Apportionment  of  stock.    See  Arbitration,  2,  8. 

Transacting  business  before  authorized:  Personal  liability  of  stockhold- 
ers.   See  Corporations,  7-9. 

2.  The  personal  liability  of  stockholders  in  a  corporation  upK)n  obli^ 

tions  incurred  before  it  was  authorized  to  transact  business  with 
others  than  its -members  is  governed  by  the  statute  in  force  when 
such  obligations  were  incurred.  Heinze  v.  South  Oreen  Bay  L.  A 
D.  Co.  99 

8.  In  an  action  to  enforce  the  personal  liability  of  stockholders  under 
sea  1773,  S.  &  R  Ann.  Stats.,  defendants  who  had  subscribed  for 
stock  in  the  corporation,  accepted  office  in  it,  and  assumed  to  act 
as  directors  in  the  transaction  of  corporate  business  cannot  deny 
that  they  were  stockholders.  Ibid. 

4  In  an  action  to  enforce  the  personal  liability  of  stockholders  in  a 
corporation,  under  sec.  1773,  S.  &  R  Ann.  Stats.,  the  fact  that  a  de- 
fendant had  signed  the  original  subscription  list  for  stock,  together 
with  his  admission  that  he  was  a  stockholder  and  acted  as  presi- 
dent of  the  corporation  at  a  date  subsequent  to  the  making  of 
plaintiff's  contract,  is  held  sufficient,  at  least,  to  justify  the  sub- 
mission to  the  jury  of  the  question  whether  he  was  a  stockholder 
at  the  time  said  obligation  was  incurred.  Ibid. 

Individual  liability  of  stockholders  for  debts.    See  Banks,  6L 

Officers:  Election:  Estoppel:  Contracts;  Authority:  Personal  liability 
of  stockholders. 

5b  Where  one  of  the  subscribers  to  stock  was  elected  president  at  a 
meeting  of  certain  of  the  signers  of  the  articles  of  incorporation 
who  had  elected  themselves  directors,  and  such  person  acted  as 
president  with  ,the  knowledge  of,  and  upon  direct  authority  con- 
ferred by,  the  board,  his  title  to  the  office  cannot  be  tried  in  a  col- 
lateral proceeding;  and  the  persons  who  assisted  in  his  election, 
and  who  have  since  acted  with  him,  are  estopped,  as  against  third 
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parties,  from  questioning  his  title  to  the  office^  Heinze  v.  South 
Oreen  Bay  L.  db  D.  Co,  99 

6,  Where  a  person  has  been  elected  president  of  a  corporation  by  a 

de  facto  board  of  directors,  and,  by  a  by-law.  has  been  given  gen- 
eral supervision  of  its  entire  business  and  authority  to  sign  all  con- 
tracts, the  corporation  is  bound  by  a  contract  made  by  him  in  its 
name  with  a  third  person,  which  is  directly  in  line  with  tbe  gen- 
eral purpose  and  course  of  business  of  the  corporation,  and  ne^^ea- 
sary  in  order  to  fully  carry  out  the  corporate  purpose^  Ibid. 

7.  After  the  organization  of  a  corporation  to  develop  a  tract  of  land  in 

the  neighborhood  of  a  city,  a  surveyor  came  to  the  directors  with 
a  letter  of  introduction  from  the  president,  and  as  officers  they 
directed  his  operations  in  platting  the  land,  a  work  which  was 
necessary  to  carry  out  the  purpose  of  the  corporation.  In  an  ac- 
tion by  him  under  sea  1778,  S.  &  R  Ann.  Stats.,  to  enforce  the  per- 
sonal liability  of  the  stockholders  for  his  services,  held,  that  the 
directors  were  estopped  to  deny  knowledge  of  the  contract,  executed 
by  the  president  m  the  name  of  the  corporation,  under  which  the 
surveyor  performed  the  work.  1  bid. 

S,  The  fact  that  the  directors  had  a  secret  agreement  with  the  presi- 
dent that  no  corporate  liability  should  be  incurred  until  he  had 
provided  funds  sufficient  to  pay,  would  not  relieve  them  from  per- 
sonal liability.  Ibid. 

9.  The  personal  liability  of  stockholders  in  such  a  case  does  not  depend 
upon  knowledge  or  acquiescence  by  the  individual  stockholder,  but 
rather  upon  his  relation  to  the  corporation.  Ibid. 

Same:  Duties:  Right  to  purchase  obligations  of  corporation  for  personal 
benefit 

10.  Certain  guarantors  of  the  notes  of  a  corporation  had  pledged  stock 

in  the  corporation  and  an  interest  in  a  partnership  as  collateral 
security  for  said  notes  and  also  for  tlmr  individual  indebtedness 
to  the  pledgee.  The  president  of  the  corporation,  who  was  also 
one  of  the  guarantors  of  said  notes  and  who  had  an  interest  in  said 
partnership,  purchased  for  himself,  from  the  pledgee,  said  corporate 
notes  and  also  the  pledged  collaterals,  for  less  than  their  true 
value.  The  corporation  was  a  going  concern,  but  was  embarrassed 
for  want  of  readv  money  and  unable  to  jmy  its  debts  as  they  ma- 
tured. It  was  alleged  that  the  president  made  no  effort  to  pur- 
chase the  corporate  notes  and  collaterals  for  the  benefit  of  the  cor- 
poration, although  he  knew  such  a  purchase  would  greatly  benefit 
the  corporation  and  all  its  stockholders,  but  purchased  for  himself 
without  the  consent  of  anv  of  the  other  stockholders.  It  did  not 
appear  that  the  corporation  had  an^  legal  right  to  have  the  col- 
laterals remain  pledged  for  the  securit}^  of  its  debt  Heldf  that  the 
purchase  of  such  collaterals  by  the  president  of  the  corporation  did 
not  in  any  way  conflict  with  any  duty  he  owed  to  it.  and  it  had  no 
enforceable  interest  therein.    Olenux>od  Mfg,  Co,  v,  Syme,  355 

11.  An  officer  and  director  of  a  going  corporation  may  purchase  its  out- 

standing obligations  at  a  discount,  for  his  own  b!enefit,  and  enforce 
theui  in  full,  where  he  owes  no  duty  to  the  corporation,  inconsist- 
ent with  such  purchase,  to  act  for  Its  benefit  Ibid. 

1%  Where  the  corporation  has  not  been  called  upon  to  pay  anything 
upon  its  notes  so  purchased  by  one  of  its  ofiicers,  and  notes  given 
by  it  in  renewal  of  the  notes  purchased  are  still  held  by  the  heirs 
of  such  officer,  its  rights  in  respect  thereto  can  be  protected  in  an 
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action  brouf^ht  to  enforce  the  notes,  in  defense  of  a  recovery  there- 
on, and  equitable  relief  is  unnecessary.  Ibid* 

13.  Where  in  such  a  case  a  considerable  time  has  elapsed  since  the  pur- 
chase of  the  notes  and  since  the  death  of  the  purchaser,  a  com- 
plaint asking  equitable  relief  in  respect  thereto  should  excuse  the 
delay  by  showing  that  prompt  action  was  taken  upon  discovery  of 
the  facts.  Ibid, 

Same:  Powers:  Sale  of  entire  property, 

14  The  president  and  secretary  of  an  active  manufacturing  or  business 
corporation  have  no  power  to  make  a  contract  on  its  behalf  for  the 
conveyance  of  its  entire  operating  plant,  without  the  sanction  of 
the  stockholders  in  meeting  assembled,  especially  when  the  con- 
tract is  also  to  subscribe  for,  and  accept  payment  in,  the  stock  of 
another  corporation.    Consolidated  W,  P.  Co*  v.  Nash,  490 

Same:  Apparent  authority  to  contract:  Promissory  notes. 

15.  If  a  person,  acting  in  good  faith,  contract  with  a  corporation  upon 

the  strength  of  the  apparent  authority  of  those  acting  in  its  be- 
half, and  the  corporation  receive  the  benefit  of  the  contract,  it  is 
bound,  regardless  of  whether  its  agents  had  actual  authority  in  the 
premises  or  the  contract  was  within  the  scope  of  its  corporate  powers. 
BuUen  V,  Milwaukee  Trading  Co,  41 

16.  If  the  officers  of  a  corporation,  who,  customarily,  are  empowered  to 

act  in  its  behalf,  execute  a  promissory  note  in  its  name,  and  cause 
such  execution  to  be  authenticated  by  the  corporate  seal,  the  pres- 
ence of  such  seal  upon  the  instrument  carries  with  it  prima  ja^sie 
proof  of  authority  m  fact  to  execute  the  paper.  Ibid. 

17.  If  a  corporation,  by  its  officers  having  apparent  authority  to  do  so, 

execute  an  instrument  in  the  form  of  a  promissory  note,  cause  the 
same  to  be  indorsed  by  the  payee,  transfer  it  to  a  third  person, 
taking  therefor  a  check  payable  to  the  order  of  the  treasurer  of  the 
corporation, —  which  check  is  deliverad  to  such  treasurer  as  the 
proper  custodian  of  corporate  property  of  that  kind, — and  the  check 
IS  dulv  presented  for  payment  and  paid,  the  proceeds  of  the  note 
must  be  regarded  as  having  reached  the  corporation,  regardless  of 
whether  its  officers  had  actual  authority  in  the  matter  or  not,  or 
what  subsequently  became  of  such  proceeds.  Ibid, 

Same:  Unauthorized  contract:  Ratification,    See  Contracts,  7. 

Same:  Liability  foi*  mismanagement    See  Banes,  7-13. 

Ultra  vires.    See  Waters,  14 

Succession:  Contracts:  Setoff. 

18w  Where  one  corporation  has  purchased  the  business  of  another,  a  per- 
son who  purchases  goods  belonging  to  the  successor  corporation 
cannot,  in  an  action  by  it  for  the  purchase  price,  set  off  aamages 
arising  from  breach  of  a  contract  between  him  and  the  original  cor- 
poration, in  the  absence  of  evidence  that  the  plaintiff  became  a 
party  to  that  contract  by  assignment  or  otherwise.  Computing 
Scale  Co,  v.  Churchill,  303 

Insolvency.    See  Banks. 

Costs.  See  Action,  4,  5.  Appeal,  19,  20.  Bankruptcy,  4  Garnish- 
ment, 3.    Wills,  4 

Counties:  Uniformity  in  government    See  Constitutional  Law,  4 

Court  and  Jury.  See  Adverse  Possession,  10-12.  Appeal,  6, 17. 
Boundaries,  2.  Corporations,  4  Highways,  8,  4  Sales,  6;. 
Trial»& 
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Ck>UBTB.    See  Bankruptcy,  !-&    Juancss'  Gourt&    Supbemb  Coxtbt. 

Covenants.    See  Deeds,  1-S. 

Creditors*  Remedies.    See  Bankruptcy.    Banks.    ConstitutionaIi 
Law,  5-7.    Corporations,  2-4^  7-9.    Garnishment.    LisNa 

CRIMINAL  LAW  AND  PRACTICR 
See  Conspiracy.    Constitutional  Law,  8. 

1.  In  a  prosecution  for  the  murder  of  a  woman  who  was  an  inmate  of 

a  house  of  ill  fame,  a  juror,  when  examined  upon  the  voir  dire, 
stated  that  he  lived  about  two  blocks  from  the  saloon  where  the 
shooting  occurred,  and  that  he  had  read  about  the  matter  in  the 
newspiapers  and  heard  some  discussion  about  it,  but  had  not  formed 
an  opinion,  and  thou9;ht  he  could  try  the  case  fairly.  During  the 
trial  the  attorney  for  the  accused  informed  the  court  that  said  juror 
had  been  in  said  saloon  soon  after  the  crime  was  committed.  There- 
upon the  court  examined  him  and  he  admitted  having  been  in  the 
saloon  as  stated,  but  denied  having  learned  anything  m  particular 
about  the  case.  No  question  concerning  his  presence  in  the  saloon 
as  st'ated  was  put  to  him  upon  the  voir  dire.  Upon  motion  for  a 
new  trial  affidavits  were  introduced  tending  to  show  that  said  juror 
was  a  frequenter  of  the  disreputable  house  where  the  deceased 
lived;  that  he  knew  and  was  intimate  with  her;  that  he  had  stated 
soon  after  the  shooting  that  the  man  who  did  it  ought  to  be  sent 
over  the  road;  and  that  he  was  in  the  room  where  the  shooting  oc- 
curred while  the  body  of  the  deceased  still  lay  upon  the  floor.  The 
juror  admitted  that  ne  was  in  the  saloon  builaing  as  stated  and 
that  he  had  been  at  said  disreputable  house,  but  denied  having 
been  in  said  room  or  having  known  the  deceasedL  Held,  sufficient 
to  support  the  conclusion  of  the  trial  judge  that  the  juror  was  com- 
petent   Hughes  v.  State,  897 

2,  A  verdict  in  a  criminal  case  cannot  be  impeached  by  anything  a 

juror  says  or  does  after  its  rendition.  IbicL 

S.  A  person  summoned  as  talesman  is  not  disqualified  b^  sec.  2525, 
Stats.  1898,  from  serving  as  a  juror,  by  reason  of  havmg  served 
u^n  the  regular  panel  of  a  court  of  record  in  the  same  countv 
within  a  year.  Ibid, 

4k  The  fact  that  a  person  who  has  read  about  a  crime  in  the  newspapers 
states  that,  assuming  the  facts  stated  therein  to  be  true,  he  has 
formed  an  opinion  which  would  require  evidence  to  remove,  does 
not  dis(iualify  him  from  serving  as  a  juror,  if,  notwithstanding 
said  opinion,  he  thinks  he  can  dismiss  the  impression  and  stand  per- 
fectly fair  to  the  accused  upon  the  evidence.  ihid, 

6i  Questions  which  practically  ask  a  juryman  what  he  would  or  would 
not  do  under  a  supposed  state  of  facts  may  properly  be  ruled  out 

Ibid. 

6b  Where  a  person  has  a  le^l  residence  in  the  state,  his  statement  upon 
examination  as  a  juror  that  he  has  no  home  here,  but  lives  at  a 
hotel  and  is  temporarily  absent  from  the  state  a  large  part  of  the 
time,  does  not  disqualify  him.  Ibid. 

7.  Although  twelve  unchallenged  jurors  and  no  more  should  be  in  the 
box  at  all  times  while  the  jury  are  being  examined,  a  failure  in  that 
regard  does  not  constitute  a  material  error,  where  it  affirmatively 
appears  that  the  error  was  corrected  when  attention  was  called  to 
it,  and  that  in  the  meantime  nothing  had  been  done  except  exam- 
ine a  juror  without  objectioiL  Ibid, 
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8L  In  a  prosecution  for  murder  evidence  that  on  the  day  when  the  de- 
ceased made  a  statement  tending  to  show  that  the  killing  was  in- 
tentional, and  prior  to  the  time  it  was  made,  the  deceased,  although 
at  timee  in  a  stupor,  apparently  understood  what  she  was  talking 
about,  and  conversed  with  others  than  the  person  to  whom  the 
statement  was  made  conc^erning  other  matters  requiring  the  exer- 
cise of  memory  and  intelligence,  stating  to  one  person  that  she 
knew  she  could  not  get  well  and  could  not  live  long,  is  held  suffi- 
cient foundation  for  the  reception  of  said  statement  as  a  dying 
declaration;  and  the  testimony  of  other  witnesses  that  on  said  day 
the  deceased  was  delirious  and  did  not  know  what  she  was  doine 
affects  only  the  credibility  of  the  statement  Ibia, 

9.  The  record  on  a  trial  for  murder  extending  over  several  davs  affirm- 
atively showed  that  the  accused  was  present  at  the  time  of  arraign- 
ment and  plea,  and  at  the  opening  of  court,  both  forenoon  and 
afternoon,  on  each  day  of  the  trial,  up  to  and  including  the  morn- 
ing session  at  which  the  jury  were  charged  and  retired,  and  that 
he  was  present  during  the  afternoon  session  of  that  day,  both  when 
the  jury  came  in  with  a  re^quest  for  further  instructions,  and  after- 
wards when  such  instructions  were  given.  It  also  showed,  under 
all  reasonable  inferences,  that  the  jury  came  in  and  rendered  their 
verdict  during  the  same  afternoon  session,  and  only  a  few  minutes 
after  receiving  such  additional  charge.  Held,  a  sufficient  showing 
that  the  accused  was  present  at  the  time  the  verdict  was  rendereo. 

Ibid. 

10.  Upon  a  motion  for  a  new  trial,  made  by  a  defendant  who,  on  the  day 
after  his  arrest,  had  pleaded  guilty  to  an  information  for  burelary,  it 
was  urged  that  he  was  only  eighteen  years  old,  simple-minded  and 
foolish,  and  was  intoxicated  when  he  oroke  and  entered  the  build- 
ing; that  he  had  no  lawyer  to  advise  him,  and  no  relative  or  friend 
to  counsel  with,  but  was  advised,  coaxed,  and  threatened  by  the 

Solice  officers  to  plead  guilty.  Upon  the  evidence,  however,  ad- 
uced  before  the  trial  court  upon  the  hearing  of  the  motion,  it  is 
held  that  it  was  not  made  to  appear  that  justice  had  not  been 
done,  and  that  there  was  no  abuse  of  discretion  in  denying  the 
motion.    Fitzgerald  v.  State,  677 

Cro66-£xamination.    See  Witnesses,  2L 

DAMAGEa 

See  Boundaries,  1.  Landlord  and  Tenant,  6,  7.  Master  and  Serv- 
ant, 6,  7.  Municipal  Corporations,  14.  Negligence.  Sales, 
4r-e,14. 

Where  the  jury  were  erroneously  allowed  to  include  in  their  verdict 
damages  for  interruption  of  business,  and  the  amoimt  awarded 
therefor  was  not  specified,  the  error  cannot  be  cured  by  allowing 
plaintiff  to  remit  a  portion  of  the  verdict    McCannv,  UUman,  574 

Death  caused  by  negligence.    See  Nbglioenci& 

Debtor  and  Creditor.  See  Bankruptcy.  Banks.  Constitutional 
Law,  5-7.    Corporations,  2-A,  7-9.    Garnishment.    Liens. 

Deceit.    See  Banks  and  Banking,  7. 

Dedication.    See  Highways,  2. 
Vou  109—45 
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DEEDa 
See  Adybbse  Possession,  i,  S.    Eqttity.    Husband  and  Wife,  6.    Wa- 

TEBS,  14 

1.  Covenants  run  only  with  the  legal  title  to  lands  and  tenements. 
Wallace  v,  Pereles,  316 

2L  Where  a  grantor  of  land  has  no  title  and  no  possession,  and  his 
grantee  does  not  take  immediate  possession,  the  covenants  of  the 
grantor  are  personal  to  the  gi*antee,  and  are  not  transmitted  to 
subsequent  grantees  bj  a  mere  conveyance  of  the  land.  [Whether 
entry  D7  the  grantee  mto  possession  of  the  land  immediately  after 
delivery  of  the  deed  would  be  sufficient  to  carry  the  covenants, 
not  determined.]  Ibid, 

B,  A  judgment  establishing  a  paramount  right  to  land  as  against  the 
person  in  possession  claiming  title  under  a  ^varranty  deed  is  not 
prima  facie  evidence  of  the  existence  of  a  paramount  title,  or  of 
eviction  thereby,  as  a^inst  the  defendant's  covenantor,  who  was 
not  a  party  to  the  action  and  to  whom  no  notice  of  it  was  glTen 
until  after  rendition  of  the  judgment  Ibid. 

4  To  justify  a  finding  against  the  execution,  according  to  its  terms,  of 
a  formal  conveyance,  duly  acknowledged,  the  evidence  must  be 
perfectly  clear,  convincing,  and  satisfactory,  establishing  the  fact 
beyond  all  reasonable  controversy.    Linde  v.  Ovdden,  326 

'  5.  The  testimony  of  a  party  to  a  deed,  who  would  overturn  it,  that  she 
did  not  execute  it,  is  insufficient  to  overcome  the  force  of  apparent 
execution  and  of  the  official  certificate  of  acknowledgment,  even 
though  there  is  other  testimony  tending  to  show  that  her  signature 
was  not  upon  the  instrument  at  the  time  it  was  subscribed  by  the 
witnesses,  some  days  prior  to  the  date  of  the  acknowledgment  'ibid, 

6.  A  conveyance  of  a  lot  "according  to  '*  a  certain  map  cannot  be  held 
to  cover  an  adjoining  strip  which,  according  to  said  map,  is  not  a 
part  of  said  lot  but  is  a  part  of  the  street   Davis  v,  Apptetan^    580 

De  Facto  Opficers.    See  Justices'  Couets,  5. 

Default.  See  Appearance.  Judgment,  2.  Vendor  and  Purchaser, 
4,5. 

Definitions.    See  Words  and  Phrases. 

Delay.    See  Corporations,  la    Equity,  4 

Demand    See  Schooi^  4  (4). 

Demurrer.  See  Action,  2,  3.  Appeal,  14  Forfeitures,  9l  Judo* 
MENT,  1.    Municipal  Corporations,  13l 

Descent  and  Distribution.    See  Executors.    Wili& 

Discontinuance    See  Action,  4  5. 

Discretion.    See  Appeal^  1,  2,  4    Criminal  Law,  IOl 

Disseisin.    See  Adverse  Possession,  2, 11, 12. 

DIVORCE. 

1.  In  an  action  by  a  wife  for  divorce  on  the  ground  of  cruel  and  in- 
human treatment  it  appeared  that  the  net  amount  of  property  of 
the  parties,  over  and  above  indebtedness,  was  $17,100,  much  of 
which  had  been  accumulated  in  a  business  which  the  plaintiff  had 
assisted  in  managing.    Out  of  this  the  court  awarded  her  |3,000, 
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apparently  in  repayment  of  $1,600  put  into  the  business  by  her  sev- 
eral years  previously,  the  homestead,  worth  $6,000,  and  her  interest 
as  beneficiary  in  an  insurance  policy  worth  $500.  It  also  provided 
for  the  payment  to  her  of  $150  annually  during  the  minority  of  an 
eight-year-old  son  whose  custody  had  IJeen  awarded  to  her.  Held^ 
that  the  plaintiff  had  no  just  ground  of  complaint  Hoemig  v. 
Hoemig,  229 

2.  Where  adultery  was  not  alleged  in  the  complaint  in  a  divorce  ac- 
tion, but  facts  from  which',  if  true,  a  strong  inference  of  adultery 
would  arise  were  stated  simply  as  acts  of  cruel  and  inhuman  treat- 
ment, the  court  refused  to  find  specifically  as  to  such  acts,  but 
found  generally  that  cruel  and  inhuman  treatment  was  proven. 
Efeld,  not  prejudicial  to  plaintiff.  Ibid. 

Docketing  judgment    See  Judgment,  8,  4 

Domicile.    See  Criminal  Law,  0.    Paupers. 

Duplicity  in  pleading.    See  Forfeitures,  3. 

Dtino  Declarations.    See  Criminal  Law,  d. 

Ejectment.    See  Waters,  6. 

Election. 
Between  branches  of  statute.    See  Forfeitures,  2. 
Between  inconsistent  claims.    See  Sales,  7,  8. 
Of  oflRcers.  See  Corporations,  5.  Justices'  Courts,  6.  Schools,  1,  d. 

Eminent  Domain.    See  Waters,  17,  la 

Entire  Contract.    See  Master  and  Servant,  1-7. 

EQUITY. 

•See  Arbitration.  Banks,  &  Corporations,  12,  la  Divorce.  Guar- 
anty. Mortgages.  Municipal  Corporations,  20.  Partnership, 
6.  ScHooi^  4.  Vendor  and  Purchaser,  3-5.  Waters,  15,  16. 
Wills,  ^-4. 

1.  In  an  action  by  persons  claiming  to  be  the  equitable  owners  of  land 
to  compel  a  conveyance  thereof  to  them  tne  evidence  is  held  to 
sustain  a  finding  of  the  trial  court  that  the  entire  purchase  price 
had  been  paid  by  one  of  the  defendants,  in  whose  name  the  deed 
was  taken,  and  that  he  did  not  hold  the  land  in  trust  for  the  per- 
son under  whom  the  plaintiffs  claim.    Havener  v,  Piplier,         108 

"2,  In  such  a  case,  even  if  the  deed  to  said  defendant  was  in  fact  a 
mortgage  to  secure  advances,  a  conveyance  would  not  be  com- 
pelled without  repayment  of  such  advances.  Ibid, 

8.  Sec.  2077,  Stats.  1898,  would  seem  to  be  fatal  to  any  claim  that  the 
title  was  held  by  said  defendant  in  trust,  whatever  was  the  fact 
as  to  the  payment  of  the  consideration.  1  bid, 

A.  A  delay  of  twenty-three  years  after  the  title  was  vested  in  said  de- 
fendant, before  the  bringing  of  an  action  to  compel  a  conveyance, 
during  all  of  which  time  his  son  (the  person  alleged  to  have  been 
the  equitable  owner  and  under  whom  plaintins  claimed  by  de- 
scent) was  8ui  juris  and  cognizant  of  all  the  facts,  and  not  only 
did  not  question,  but  by  affirmative  acts  constantly  recognized, 
his  father's  ownership,  is  held  to  bar  the  action  on  the  ground  of 
laches.  Ibid, 

Estates  op  Decedents.    See  Contractts,  6w    Executors.    Wills. 
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ESTOPPEL. 

See  BouNDAKTES,  2.  Corporations,  3,  5,  7.  Loas  and  Loooino,  2-5. 
MoRTOAOES.    Municipal  Corporations,  9, 15^    Waters,  17. 

Where  an  estoppel  is  relied  upon  as  a  defense  it  must  be  pleaded. 
Chippewa  Falls  v.  Hopkins,  611 

« 

EVIDENCE. 

See  Appeal,  9.  Banks,  2.  Boundaries,  8.  Corporations,  4^  Crimi- 
nal Law,  8.  Deeds,  4,  5.  Highways,  5.  Insurance,  1.  Sales, 
1-3, 15,  la    Statutes,  1.    Trial^  1, 3.    Witnesses. 

1.  The  admission  in  evidence  of  photographs  showing  rear  views  of 

the  person  of  the  plaintiff,  a  young  lady,  nude  from  below  the 
shoulders  to  mid-thigh,  was  grossly  improper.  If  the  condition  of 
any  private  part  of  the  body  of  any  party,  male  or  female,  is  nna- 
teriai  on  any  trial,  it  should  be  privately  examined  by  experts  out 
of  court,  and  expert  testimony  be  given  of  it.    Ouhl  v.  Whitcomh^ 

6» 

2,  In  an  action  to  recover  the  contract  price  of  a  heating  plant,  when 

defendant  was  asked  to  state  its  value,  the  court  expressed  a  doubt 
as  to  his  competency  to  give  an  opinion,  he  not  being  shown  to  be 
an  expert  Thereupon  he  was  asked  whether  as  a  heating  appa- 
ratus it  had  any  value  to  him,  and  he  replied  that  it  had  no  value 
to  him  for  any  purpose.  Held^  that  there  was  no  error  prejudicial 
to  defendant    martin  v.  Eastman,  28G 

^  The  statement  of  a  witness  who  had  testified  to  a  conversation  in 
his  presence  between  the  parties,  that  he  had  been  under  an  im- 
pression, at  some  time,  that  he  heard  the  plaintiff  or  the  defendant 
say  that  a  certain  sum  had  been  paid  on  the  contract  in  suit,  is  too- 
indefinite  to  render  its  exclusion  error.  Ihid, 

4k  Where  a  party  has  pleaded  a  written  contarct  and  its  performance, 
he  is  not  entitled  to  introduce  evidence  of  an  oral  modification 
thereof  which  was  not  pleaded.  Computing  SccUe  Co.  v.  ChurchilL 

soa 

5.  In  an  action  to  recover  for  a  failure  to  leave  the  surface  of  a  tract 
of  land  in  a  reasonably  smooth  condition  in  acoordahce  with  a 
contract  by  which  defendant  was  given  the  right  to  remove  dirt 
therefrom,  evidence  tending  to  prove  the  cost  of  removing  an  en- 
baukment  thereon  and  filling  holes  and  depressions  therein,  and 
putting  the  surface  in  a  smooth  condition,  is  held  to  have  been  im- 
properly excluded.     Colhurn  u  C,  St  P.,  M.  iSt  O.  R,  Co.  377 

6b  As  a  general  rule,  when  public  officers  are  required  by  statute  to 
make  a  record  of  official  acts,  such  records  are  admissible  in  evi^ 
dence  if  relevant  to  the  controversy.    Schlei  v.  Struck,  598 

7.  The  court  having  ruled  that  a  witness  might  refresh  his  recollection 
by  referring  to  a  magistrate's  notes  of  testimony  in  another  case, 
he  replied  that  he  could  not  read.  Heldy  not  error  to  refuse  to 
allow  counsel  to  read  such  notes  to  liim,  in  the  absence  of  anv- 
thing  to  identify  them  or  substantiate  their  truthfulnesa  McQth- 
bonv.  Walsh,        •  670 

8L  If  no  record  was  kept  of  the  aption  of  directors  of  a  bank  in  regard 
to  releasing  a  mortgage,  parol  evidence  is  proper  to  prove  the  trans^ 
action.    [Whether  there  is  any  presumption  of  the  existence  of  any 
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record  of  executive  acts  done  by  directors,  not  determined.]  Good- 
vin  V.  Nichols,  672 

9.'  Testimony  of  a  witness  who,  at  the  time  in  question,  was  president 
of  the  bank,  that  he  did  not  think  the  action  of  the  directors  in  a 
certain  matter,  including  the  release  of  a  mortgage,  appeared  on 
the  records,  was  sufficient  prima  facie  to  deny  the  existence  of  any 
record,  where  the  record  books  were  in  the  control  of  the  adverse 
party.  '  Ibid, 

10.  Under  sec.  1492/,  Stats.  1898,  as  amended  by  ch.  82,  Lnws  of  1899 
(providing  that  no  person  shall  be  competent  to  testify  as  an  ex- 
pert in  matters  pertaining  to  the  diseases  of  animals  unless  he  is 
registered  as  therein  prescribed),  the  statement  of  a  witness  that 
he  had  been  a  vetermary  surgeon  in  a  certain  place  in  the  state 
for  forty  years  is  held  insufficient  to  qualify  him  as  a  veterinary 
expert     McCannv.  Ullman,  574 

Examination. 
Of  jurors.    See  Criminal  Law,  1-7. 
Of  witnesses.    See  Trial,  1,  2.     Witnesses,  2. 

£xcEFriON&    See  Appeal,  8, 15,  la    New  Trial,  2, 

EXECUTORS  AND  ADMINISTRATORa 

See  Contracts,  6.    Wilia 

Sec.  7414,  How.  Ann.  Stata  Mich.  1882,  provides  that  when  the  sole 
plaintiff  in  a  replevin  action  sliall  die  during  the  pendency  of  the 
suit  it  shall  be  sufficient  for  the  defendant  to  notify  the  sureties 
in  the  replevin  bond  to  appear  and  prosecute  the  suit,  and  if  they 
fail  so  to  do  then  their  appearance  may  be  entered  by  the  defend- 
ant, and'thereupon  the  cause  shall  be  proceeded  in  to  judgment 
and  execution  in  like  manner  and  with  like  effect  as  though  the 
same  had  been  originally  commenced  in  the  name  of  the  sureties. 
Held,  that  in  such  a  case  the  sureties  represent  the  estate  of  the 
deceased  plaintiff,  and  a  judgment  against  them  is  binding  upon 
it  The  owners  of  such  judgment  are  entitled,  therefore,  to  have 
it  allowed  as  a  claim  against  such  estate.    Button  v.  Cole,         247 

Exemplary  Damages.    See  Boundaries,  1.    Landlord  and  Tenant,  7. 

Expert  Testimony.    See  Evidence,  2, 5, 10. 

Federal  Courts.    See  Bankruptcy. 

Fences.    See  Boundaries. 

Findings  of  Fact.  See  Appeal,  6, 17,  la  Divorce,  2.  Vendor  and 
Purchaser,  2. 

FISH  AND  FISHING, 

See  Adverse  Possession,  11. 

K.,  the  owner  of  certain  fishing  tugs,  etc.,  entered  into  a  written 
contract  with  the  commissioners  of  fisheries,  through  the  superin- 
tendent thereof,  to  furnish  said  fishing  outfits  for  the  taking  of 
fish  for  spawn  in  one  of  the  outlying  waters  of  the  states  Subse- 
quently said  superintendent,  in  writing,  authorized  K.  to  permit 
aefendant  with  his  fishing  tug  to  tiike  fish  for  spawn  on  the  same 
conditions  that  K.'s  tugs  were  allowed  to  fish.  Such  permit  was 
not  delivered  to  the  defendant,  but  remained  in  the  possession  of 
K.,  who  instructed  defendant  to  take  white  fish  for  spawn  and  de- 
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liver  them  to  the  superintendent  Thereafter  the  defendant  with 
his  tug  engaged  in  taking  fish  which  were  turned  over  to  the  su- 
perintendent or  his  agent  Neither  the  superintendent  nor  hia 
agent  was  ever  present  when  such  fish  were  taken,  and  on  the  day 
wlien  tlie  illegal  fishing  charged  in  the  information  was  committed, 
both ^  of  them  were  absent  from  the  place  where  they  usually  re- 
ceived the  fish.  The  defendant,  however,  was  complying  in  all 
respects  with  the  conditions  and  requirements  of  K.'s  contract  with 
the  commissionera  HeZd,  that  the  defendant  was  an  agent  of  the 
superintendent  of  fisheries,  authorized  in  writing,  within  the  mean- 
ing of  sec.  15,  ch.  311,  Laws  of  1899,  authorizing  the  commissioners 
of  fisheries,  etc.,  to  take  fish  at  all  seasons  of  the  year  from  the  out- 
lying waters  of  the  state  for  securing  eggs  for  artificial  propaga- 
tion, eta,  provided  that  "  no  such  fish  shall  be  taken  except  in  the 
presence  of  the  superintendent  of  fisheries  or  his  agent  authorized 
in  writing.'*    State  v  McDonald,  506^ 

Flowage  of  Land.    See  Waters,  17,  la 

Foreign  JuDOMENTa    See  Executors. 

Foreign  Laws.    See  Contracts,  2-4.    Executors.    Landlord  a29i> 
Tenant,  1. 

« 

FORFEITURES. 

L  Under  sec.  3296,  Stats.  1898,  a  formal  complaint  is  not  necessary  to 
give  a  justice  of  the  peace  jurisdiction  to  issue  his  summons  in  an 
action  to  collect  a  forfeiture,  but  it  is  sufficient  if  one  of  the  offi- 
cers there  named,  in  writing,  calls  the  attention  of  the  justice  to 
the  fact  that  a  person  within  nis  jurisdiction  is  liable  to  a  certain 
penalty  and  directs  the  collection  thereof  by  an  action  before 
such  justica    State  t\  ChUds^  23d 

'8.  Under  sea  3295,  Stata  1898  (providing  that  in  actions  by  the  stote  to 
recover  forfeitures  "  it  shall  be  sufficient  to  allege  in  the  complaint, 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  amount  of 
the  forfeiture  claimed,  according  to  the  provisions  of  the  statute 
which  imposes  it,  specifying  the  section,"  etc.),  a  complaint  alleg- 
ing a  liability  under  a  section  which  imposes  a  penalty  for  the 
doing  of  either  of  two  acts  is  sufficient,  although  the  specific  act 
relied  on  is  not  stated.  If  the  defendant  cannot  say  from  the 
complaint  alone  what  he  is  required  to  meet,  he  should  request  the 
cotirt  to  re<^uire  the  plaintiff  to  elect  upon  which  branch  of  the 
statute  it  will  rely.  IlwL 

Forgery.    See  Bills  and  Notes. 

Fraud.    See  Schools,  4 

Frauds,  Statute  of.    See  Landlord  and  Tenant,  1.    Logs  and  Log- 
ging, 1.    Mortgages.    Vendor  and  Purchaser,  1,  2. 

Gambling  Contracts.    See  Brokers.    Contracts,  8, 4    Sales,  15, 161 

GARNISHMENT. 

See  Bankruptcy,  ft. 

1.  In  consideration  of  the  rescission  of  an  oral  contract  by  which  parents 
had  sold  a  hotel  and  its  equipment  to  their  son,  and  of  the  return 
to  them  of  the  property  with  the  improvements  made  by  the  son, 
the  parents  agreed  to  pay  the  debts  of  the  son  incurred  in  the 
business.    A  creditor  of  the  son  elected  to  sue  him,  and  garnished 
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the  parents.  Hddf  that  thereby  the  unpaid  purchase  money  in  the 
hands  of  the  garnishees  became  due  to  the  principal  defendant, 
and  hence  was  subject  to  garnishment    Aschermann  v.  Hart     38 

2.  Under  sees.  8725,  3727,  and  2709,  Stats.  1898,  a  justice  may  require  a 
garnishee  to  deliver  property  to  him  only  when  it  is  found  that,  at 
that  time  or  some  otner  fixed  date,  the  aefendant  is  or  will  be  ab- 
solutely entitled  to  the  propert3r.  Notes  and  a  mortgage  in  the 
hands  of  an  attorney  for  collection,  upon  which  he  has  a  lien  for 
services  rendered,  are  therefore  not  subject  to  garnishment  in  jus- 
tice's court.    Orimsrud  v,  Lirdey,  ^  682 

S.  The  defendant  in  an  action  to  which  a  g^amishee  action  is  incident, 
in  which  issue  has  been  joined,  is  a  joint  defendant  with  the  gar- 
nishee in  the  latter  action,  and  under  circumstances  coming 
within  the  last  clause  of  sec.  2772,  Stata  1898,  a  judgment  for  costs 
may  be  rendered  in  favor  of  the  two  jointly.  Sank  of  Commerce 
V.  EUioiU  648 

GOYEBNMENT  LANDS.     See  ADVERSE  POSSESSION,  3.     WaTEBS,  1-4,  8,  9. 

GUARANTY. 

Several  stockholders  of  an  embarrassed  corporation,  being  guarantors 
of  its  indebtedness  to  a  large  amount,  made  an  agreement  among 
themselves  by  which  one  of  them,  C,  in  consideration  of  his  in- 
cumbering certain  of  his  private  property  as  security  for  a  portion 
of  said  debts,  was  to  be  released  from  liability  upon  another  por- 
tion, including  a  negotiable  promissory  note  not  yet  due,  but  the 
ultimate  loss  sustained  by  the  'failure  of  the  company  to  pay  its 
debts  was  to  be  shared  equally  by  the  guarantoi-s.  Thereafter, 
with  the  consent  of  the  payee,  d.*s  name  was  erased  from  the 
guaranty  on  said  note.  Held  that,  even  if  the  other  guarantors 
did  not  expressly  assent  to  such  physical  erasure  of  C's  name,  yet 
such  assent  should  be  implied  from  the  other  terms  of  their  agree- 
ment, and  the  alteration  of  the  note  did  not,  therefore,  release 
them  from  liability  thereon.    Kanev,  Herman,  38 

HIGHWAYS. 
See  Municipal  Corporations,  15-18. 

1.  A  town  to  which  a  specific  part  of  a  town-line  highway  has  been 

apportioned  to  make  and  maintain,  pursuant  to  sea  1278,  Stats. 
1§S8  (providing  that  a  **  town  shall  have  all  the  rights  and  \>e  sub- 
ject to  all  the  liabilities  in  relation  to  the  part  of  the  highway  to 
be  made  or  repaired  "  by  it  as  if  it  were  wholly  located  therein), 
has  exclusive  jurisdiction  throughout  the  entire  width  thereof  for 
that  purpose,  no  exception  being  made  as  to  territory  in  the  ad- 

J'oining  town  which  is  common  to  such  highway  and  an  ancient 
lighway  which  crosses  it    State  v.  Childs,  288 

2.  There  can  be  no  highway  by  dedication  in  the  absence  of  an  inten- 

tion to  surrender  the  premises  to  the  public  for  a  thoroughfare. 
Frye  v.  Highland,  292 

8.  The  question  whether  a  highway  at  the  place  where  an  accident  oo 
curred  was  insufficient  and  unsafe  for  public  travel  is  always  one 
for  the  jury  unless  the  conditions  and  circumstances  are  so  clear 
and  convincing  as  to  leave  no  room  for  reasonable  controversy, 
Prahl  V,  Waupaca,  299 
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4  In  this  case  the  questiou  whether  a  turnpike  eleven  feet  wide  and 
eighteen  inches  high  with  abrupt  banks»  across  which  a  culvert 
w^ithout  guards  hadbeen  constructed,  the  traveled  track  being  one 
and  one-half  feet  from  its  south  end,  was  insufficient  and  unsafe, 
so  as  to  render  the  town  liable  for  injuries  sustained  by  a  traveler 
whose  horse  shied  at  drain  pipes  piled  by  the  roadside  and  ran  the 
buggy  off  the  culvert,  is  Jield  to  have  been  for  the  jury.  Ibid, 

5.  In  such  a  case  evidence  of  measurements,  made  more  than  a  year 

after  the  accident  and  after  material  changes  had  been  made  in 
the  turnpike,  was  properly  rejected.  i  bid, 

6.  A  highway  may  be  established  by  twenty  years'  adverse  user  alone. 

Chippewa  FaUs  t\  Hopkins^  611 

7.  A  highway  is  not  discontinued  by  the  attempted  laying  out  of  an- 

other to  take  its  place,  where  the  proceeding  for  laying  out  the 
new  highway  are  void  and  it  never  TOcame  a  highway  in  fact    Ibid, 

Hunting  and  Fishing.    See  Adverse  Possession,*!!. 

HUSBAND  AND  WIFE. 
See  Divorce.    Limitation  of  Actions,  5. 

1.  An  agreement  between  husband  and  wife  for  voluntary  sexmration 

is  against  the  legislative  policy  of  this  state  and  is  absolutely  void. 
Baum  t\  Baum,  47 

2.  An  oral  a^eement  by  a  husband  to  assign  insurance  policies  to  his 

wife,  which  has  no  consideration  so  far  as  the  husband  is  con- 
cerned except  a  covenant  on  the  part  of  the  wife  to  separate  and 
live  apart,  is  without  a  valid  consideration  and  will  not  be  en- 
forced, even  though  it  has  been  partially  or  imperfectly  executed. 
Sec.  2347,  Stats.  1898  (permitting  a  husband  to  assign  a  policy  or 
insurance  to  his  wife),  has  no  application  to  the  question.        Ibid, 

3.  Where  the  wife  in  such  a  cc^  had  no  property,  an  action  to  en- 

force the  agreement  to  assign  the  insurance  policies  is  not  an  ac- 
tion regarding  her  separate  estate.  Ibid. 

4k  Coverture  once  shown  is  presumed  to  continue.     Wallace  v,  Pereles, 

316 

5.  Prior  to  the  enactment  of  ch.  86,  Laws  of  1895,  an  absolute  convey- 
ance of  real  property  from  a  husband  directly  to  his  wife  did  not 
carry  the  legal  title,  unless  the  property  was  purchased  by  the  wife 
out  of  her  separate  estate,  and  the  burden  of  proof  is  upon  the 
party  alleging  that  it  was  so  purchased.  Ibid, 

a.  All  the  usual  incidents  and  marks  of  ownership  attach  to  and  ac- 
company the  title  of  a  married  woman  to  real  estate,  the  same  as 
if  she  were  unmarried:  and  if  it  be  a  dwelling  house,  in  which  she 
resides,  the  presence  of  her  husband  does  not  detract  from  her  full 
possession  and  ownership.    Cook  v.  Bellack,     ,  391 

7.  In  an  action  to  compel  the  removal  of  a  shed,  etc.,  from  an  alleged 
public  street,  it  appeared  that  the  lociut  in  quo  was  claimed  by  the 
wife  of  the  defendant  as  part  of  adioining  premises  belonging  to 
her,  and  the  only  act  of  the  defenoant  in  connection  therewith 
was  to  make  repairs  thereon  as  agent  for  liis  wife.  Held,  that  the 
complaint  was  properly  dismissed.  Ibid, 

Improvement  of  land.    See  Adverse  Possession,  7-12. 
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Improveiceiits.    See  Vendor  and  Purchaser,  4,  S, 

INCLOSURE.    See  Adverse  Possession,  7,  8. 

Insolvency.    See  Bankruptcy.    Banks,  6-13. 

Instructions  TO  Jury.  See  Appeal^  7, 8, 15.  NewTriai^2.  Trial,  4, 5^ 

INSURANCE. 
Life.    See  Witnesses,  1. 

1.  A  written  application  for  insurance,  signed  by  the  insured,  and  a 

receipt  for  tne  first  premium  given  at  the  same  time  by  the  agent 
of  the  insurer,  each  containing  a  provision  that  the  company  in- 
curs no  obligation  by  reason  of  any  pnyment  of  premium  unless 
the  application  is  accepted  and  a  poiicv  granted  and  delivered, 
constitute  a  written  contract  between  the  parties,  binding  upon 
the  applicant  and  those  claiming  under  him,  in  the  absence  of 
fraud,  and  their  effect  cannot  be  varied  by  evidence  that  the  agent 
said  that  the  insurance  would  go  into  effect  at  once;  nor  can  such 
oral  agreement  be  sustained  as  an  independent  contract-,  in  addi- 
tion to  that  contained  in  the  writings,  there  being  no  considera- 
tion to  support  it  Mathers  v.  Union  M.  A,  Aaso,  78  Wis.  588,  so 
far  as  it  holds  to  the  contrary,  overruled.  Chamberlain  v.  Pru- 
dential Ins*  Co,  4 

Fire.    See  Money  Had  and  RECEivEa 

2.  The  standard  policy  of  fire  insurance  is  a  statutory  law  as  well  as  a 

contract  and  should  be  treated  and  construed  accordingly.    Tem» 
pie  r.  Niagara  F,  Ins.  Co.  873 

3^  The  standard  fire  insurance  policy  provides  (sec.  1941-44.  Stats.  1808) 
that  the  liability  of.. an  insurance  company  thereunder  shall  be 
limited  to  the  actual  cash  value  of  the  property  at  the  time  any 
loss  or  damage  occurs,  except  when  otherwise  provided  by  statute; 
that  such  liability  shall  not  exceed  the  cost  of  repairing  or  replac- 
ing the  property;  and  that  it  shall  be  optional  with  the  insurer  to 
repair,  rebuild,  or  replace  the  propertv  within  a  reasonable  time  by 
giving  notice  to  tliat  effect.  Held,  tnat  the  insurer  has  an  option 
to  rebuild  a  building  which  has  been  wholly  destroyed,  notwith- 
standing the  provision  of  sec.  1943  that  the  amount  written  in  a 
policy  upon  real  property  which  has  been  wholly  destroyed  must 
oe  taken  conclusively  to  be  the  true  ^alue  of  the  property  when 
insured  and  the  true  amount  of  loss  and  the  measure  of  damag:es 
when  destroyed.  Ibid, 

Intent  to  injura    See  Railroads,  8. 

Interest.    See  Attorneys,  1, 

Intervention  of  trustee  in  bankruptcy.    See  Bankruptcy,  1,  2. 

Joinder. 
Of  causes  of  action.    Sec  Banks.  7.    Schools,  4 
Of  parties.     See  Banks.  (S,  11-ia    Conspiracy,  8,  5.     Executors. 

Garnishment,  3.     Municipal   Corporations,   17.     Schools,  4 

Wills,  8,  8. 

JUDGMENT. 

Single  final  judgment:  Disposing  of  all  issues. 

1.  A  judgment  in  favor  of  two  defendants  whose  separate  demurrer  to 
the  complaint  had  been  sustained,  which  leaves  undetermined  the 
rights  of  the  plaintiff  as  against  other  defendants,  is  error  and 
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prejudicial  to  the  plaintiflL  Under  the  Code  there  can  be  bat  a 
single  final  judgment,  except  as  a  contrary  practice  is  exprest^ly 
authorized  by  sec.  2883,  Stats.  1808,  providing  that  the  court  may 
render  a  separate  judgment  against  one  or  more  of  several  defend- 
ants whenever  a  several  judgment  may  be  proper.  Egaard  v. 
Dahlke,  366 

By  default    See  Appearancr    Vendor  and  Purchaser,  4,  & 

2.  A  judgment  bv  default  should  not  be  entered  without  proof  of  the 
service  of  the  summons  being  of  record.  Bockman  v.  Acker- 
man,  639 

Enforcing  lien.    See  Bankruptcy,  5,  d.    Liens,  3. 

Determining  title  to  land.    See  Municipal  Corporations,  17. 

Transferring  title  to  land.    See  Vendor  and  Purchaser,  8.  • 

For  removal  of  purprestures.    See  Waters,  16. 

For  costs.    See  Action,  4,  5.    Garnishment,  8. 

Entry  as  directed  by  appellate  court    See  Partnership,  S. 

Docketing:  Lien:  Tacking. 

a  Under  sees.  3899,  2903,  R.  a  1878,  if  a  judgment  against  the  mort- 
gagor did  not  appear  upon  the  judgment  docket  at  the  time  a 
mortgage  was  executed  and  recorded,  the  lien  of  the  mortgage  was 
prior  to  that  of  such  judgment,  even  though  the  latter  had  been 
filed  in  the  office  of  the  clerk  and  some  entries  relating  to  it  had 
been  made  in  the  court  records.     McKenna  v.  Van  Blarcom^     271 

4.  After  the  expiration  of  the  lien  of  a  judgment  the  judgment  cred- 

itor cannot,  by  obtaining  and  docketing  a  new  judgment,  tack  the 
two  and  thus  make  a  continuous  lien  having  priority  over  other 
liens  existing  at  the  time  of  such  expiration.  Ibid, 

Conclusiveness  of  adjudication.    See  ExECUTORa    Sales,  la 

5.  Every  point  in  or  assumed  to  be  in  a  case,  and  considered  and  decided 

as  a  basis  for  the  final  conclusion  reached,  is  as  much  res  ai^fudi" 
cata  as  if  it  were  the  sole  point  in  controversy  and  the  only  one 
upon  which  judgment  could  rest.    Tropjp  v.  New  Birdsall  Co.    54S 

Signature  by  clerk:  Appeal 

6.  The  signature  of  the  clerk  to  a  judgment  **  by  the  court  '*  is  merely 

his  certificate  that  it  was  entered  by  the  court  An  appeal  there- 
from is  therefore  not  an  appeal  from  the  action  of  the  clerk. 
Egaard  v.  Dahlke,  366 

Limitation  on  collection  and  enforcement    See  Liens,  8.    Partnership, 
4,5. 

Judicial  Notice.    See  Master  and  Servant,  12. 

Jurisdiction.    See  Appeal,  1-5.    Appearance^    Bankruptcy,  3,  5,  6L 
Forfeitures.    Justices'  Courts.    Proces&    Supreme  Court. 

Jury.    See  Criminal  Law,  1-7. 

JUSTICES'  COURTa 

See  Forfeitures.    Garnishment,  9L 

1,  If  a  justice  of  the  peace  has  no  jurisdiction  of  the  subject  matter  to 
render  a  judgment,  the  circuit  court  obtains  no  jurisdiction  by 
virtue  of  an  appeal  from  such  judgment    Martin  u  Eastman,  286 


Wis.] 


INDEX.  T15 


2.  The  interpoeition  of  a  counterclaim  under  sec.  8626,  Stats.  1899,  for 

an  amount  in  excess  of  the  jurisdiction  of  the  justice,  does  not 
oust  the  justice  of  jurisdiction,  but  the  counterclaim  may  properly 
be  stricken  out.  IbioL 

3.  Mistakes  in  a  notice  of  appeal  from  a  judgment  rendered  in  justice  s 

court  do  not  render  such  notice  ineffective  if  it  contains  enough 
to  identify,  with  reasonable  certainty,  the  judgment,  the  parties, 
and  the  court,  and  to  show  that  it  was  made  by  the  party  appeal- 
ing, personally,  or  by  some  person  or  persons  duly  authorized,  in 
behalf  of  such  party.    Patrick  v.  Baldwin,  342 

4.  A  notice  of  appeal  from  a  judgment  rendered  in  justice*s  court 

a^inst  a  town,  signed  by  three  persons  with  the  word  *'  Super- 
visor "  under  the  last  signature,  the  signatures  and  the  official  des- 
ignation being  so  located  that  if  the  plural  number  were  used 
instead  of  the  sin^lar  it  would  clearly  indicate  that  all  signed 
officially,  shows  with  reasonable  certainly  that  it  was  so  signed, 
where  there  is  no  indication  in  the  notice  to  the  contrary.  Ibid, 
6.  The  original  charter  of  a  city  (ch.  128,  Laws  of  1887)  provided  for  the 
election  of  two  justices  of  the  peace,  to  hold  office  for  two  years, 
and  to  have  the  same  powers,  jurisdiction,  etc.,  as  justices  of  the 
peace  of  the  several  towns.  By  ch.  22,  Laws  of  1891,  the  charter 
was  amended  by  increasing  the  number  of  justices  to  three,  and 
their  term  from  two  to  three  years,  that  portion  of  the  charter  de- 
fining their  jurisdiction,  however,  remaining  unchanged.  Held, 
that  although  the  legislature  is  precluded  by  sec.  15,  art,  VII, 
Const,  from  conferring  more  than  two  years'  terms  upon  justices 
of  the  peace,  and  has  power,  under  sec.  2.  art.  VII,  to  create  mu- 
nicipal courts  limited  in  jurisdiction  to  the  city,  with  terms  of  office 
in  discretion,  yet,  it  having  no  power,  by  a  repeal  of  the  only  pro- 
vision for  the  election  of  justices  of  the  peace,  to  deprive  tne  in- 
habitants of  the  city  of  the  right  to  elect  such  justices,  there  is  no 
presumption  that  the  amendment  of  1891  was  an  atteinpt  to  create 
municipal  cx>urt8;  and  persons  elected,  qualified,  and  acting  as 
justices  of  the  peace  under  the  amended  charter  are,  de  facto  at 
leasts  such  justices,  with  jurisdiction  accordingly.  Trogman  v, 
Orover,  893 

Laches.    See  Corporations,  13.    Equity,  4. 

Lakes.    See  Waters,  1-16. 

Land  Contract.    See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Privilege  of  renewal:  Notice:  Waiver, 

1.  A  lease  for  a  certain  term.  "  with  the  privilege  of  four  years  more 

...  by  giving  ninety  days'  notice  "  before  the  expiration  of  the 
original  term,  is  an  unconditional  lease  for  the  first  period  and  a 
conditional  lease  for  the  four  years  thereafter,  and  if  the  notice  is 
given  the  lessee  holds  for  the  additional  term  under  the  original 
lease  and  not  under  the  notice.  The  notice  is  therefore  not  withih 
the  statute  of  frauds  of  Illinois  (sec.  2,  ch.  59,  Starr  &  C.  Ann. 
Stata  111.  1896),  and  may  be  given  by  an  agent  having  no  written 
authority.     Sheppard  v.  Rosenkrans,  58 

2.  In  such  a  case  acceptance  of  a  notice  not  seasonably  given,  and  ac- 

tion thereon  without  objection,  constitute  a  waiver  of  the  condition 
as  to  the  time  of  giving  the  notice.  Ibid. 
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Writ  of  restitution:  WrongftU  removed  of  goods:  Constables:  Damagts, 

8.  Where  a  writ  of  restitution,  valid  on  its  face,  is  delivered  to  a  con- 

stable, it  becomes  his  duty  to  execute  it  without  inquiry  as  to 
whether  it  will  result  in  inconvenience  or  loss  to  the  parties,  and 
if  he  executes  it  without  knowledge  of  its  invalidity  it  affords  him 
complete  protection.    OaertJier  v,  Bues^  171 

4  In  the  execution  of  a  writ  of  restitution  an  officer  is  bound  to  use 
ordinary  care  and  not  do  unnecessary  injury  to  the  property  of  the 
evicted  tenant,  and  if  he  fails  in  that  respect,  both  he  and  his  prin- 
cipal are  liable  therefor.  IbidL 

5.  If  the  evicted  tenant  fails  t'O  take  the  goods  as  they  are  removed,  the 
officer  may  put  them  In  a  storage  warehouse,  and,  jf  he  exercises 
reasonable  care  in  the  selection  of  the  warehouse  and  in  the  re- 
moval of  the  goods  thereto,  his  full  duty  has  been  performed.    Ibid, 

^  After  removal  of  the  goods  to  the  warehouse  in  such  a  case  a  de- 
livery to  the  evicted  tenant  of  the  warehouse  receipt  therefor  is 
equivalent  to  a  delivery  of  the  ^oods  to  him,  and  his  acceptance 
thereof  restores  him  to  full  dominion  over  them,  so  that  any  loss 
or  depreciation  in  value  occui-ring  thereafter  cannot  be  recovered 
as  an  element  of  damages  in  an  action  against  the  landlord  for  the 
wrongful  removal.  Ibid, 

7.  Punitory  damages  for  the  wanton  and  malicious  acts  of  the  officer 
who  executed  an  invalid  writ  of  restitution,  whereby  injury  was 
caused  to  the  evicted  tenant  or  his  goods,  are  not  recoverable 
against  the  Umdlord  unless  he  is  shown  to  have  authorized  or  rati- 
fied such  acts.  Ibid. 

Legislative  Journals.    See  Statutes,  !• 

License.    See  Adyebse  Possession,  1, 2. 

LIENa 

Of  mechanics,  etc,  for  labor  and  materials. 

1.  A  subcontractors'  notice  of  a  claim  for  a  lien,  which  complies  with 

all  the  requirements  of  sec.  8815,  Stats.  1898,  is  not  rendered  insuf- 
ficient by  a  superfluous  statement  therein  that  the  owner  of  the 
property  expressly  agreed  to  become  personally  responsible  to  the 
subcontractors  for  their  work.     \Vam^>old  v.  Oehring,  123 

On  togs  and  lumber. 

2.  A  cause  of  action  to  recover  for  work  done  by  plaintiffs  under  a 

contract  with  defendants  for  the  sawing  of  logs,  and  to  enforce  a 
lien  therefor  upon  lumber  so  sawed  and  still  in  the  ownership  of 
the  defendants,  is  a  cause  of  action  upon  contract,  and,  under  sec. 
2647,  Stats.  1898,  may  be  joined  with  a  cause  of  action  to  recover 
for  a  breacli  of  a  provision  in  the  same  contract  by  which  defend- 
ants agreed  to  furnish  a  certain  quantity  of  logs  to  be  sawed.  Re- 
marks in  Collins  v.  Cowan,  52  Wi&  634,  and  Shafer  v.  Hague,  70 
\Vi&  39?,  as  to  the  nature  of  lien  actions,  limited,  and  the  cases 
dintinojuished.    Reindl  v.  Heath,  570 

9.  Judgment  in  plaintiffs*  favor  in  such  a  case  should  provide  for  a  re- 

covery of  the  entire  amount  of  the  liability,  and  direct  enforce- 
ment of  the  lien  for  such  portion  only  as  was  properly  lienable. 

Ibid, 
Of  garnishment.    See  Bankruptcy,  5, 6. 

Of  attorneys.    See  Garnishment,  2. 

Of  docketed  judgment.    See  Judgment,  3, 4 
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Life  Insurance    See  Insuranob,  1. 

LIMITATION  OP  ACTIONS 
See  Action,  2,  a    Banks,  9, 10.    Municipal  Cobpobations,  19,  20. 

1.  The  provision  of  sec.  4222,  Stata  1898,  that  no  action  to  recover  for 

an  injury  to  the  person  shall  be  maintained  unless  within  one  year 
after  the  accident  notice  in  writing  shall  be  served  on  the  person 
or  corporation  sought  to  be  charged  with  liability,  stating  the  time 
and  place  of  the  injury,  etc.,  is  a  statute  of  limitation  and  does 
not  prescribe  a  condition  precedent  to  the  right  to  sua  Malloy  t\ 
a  <SbN.W,IL  Co.  29 

2.  Looking  to  the  legislative  purpose,  and  in  order  to  avoid  absurd 

consequences,  the  words  *'  snali  be  served,**  in  said  sec.  4222,  Stats. 
1898,  are  construed  to  mean  "  shall  have  been  served,**  and  the  re- 
quirement that  notice  be  served  within  one  year  is  held  inapplica- 
ble where  the  action  is  commenced  within  that  time.  I(ncL 

8l  Although  the  complaint  in  an  action  for  personal  injuries  alleged 
the  giving  of  the  notice  required  by  sec.  4222,  Stats.  1898,  a  general 
denial  did  not  put  the  defendant  in  a  position  to  rel^r  upon  the  lim- 
itation as  a  bar  to  the  action,  plaintin's  cause  of  action  being  com- 
plete without  such  allegation.  JbicL 

4  In  order  to  avail  himself  of  the  defense  of  the  statute  of  limitations 
a  party  must,  in  his  pleading,  either  refer  to  the  statute  or  set  out 
the  facts  showing  that  the  limitation  has  run.  IbicL 

6i  Defendant  was  a  married  woman  living  upon  a  farm  of  her  own, 
operated  for  her  by  her  husband,  who  supported  the  family.  Prior 
to  1888  she  purchased  goods  of  plaintiff  ui>on  open  account,  which 
was  never  settled.  In  1894  the  husband  purchased  seed  of  plaintiff 
which  he  paid  for  in  a  few  days,  the  seed,  however,  being  charged 
to  defendant  and  the  amount  paid  credited  upon  the  account  as 
cash.  During  the  interval  the  husband  had  purcliased  barbed 
wire,  i^iving  therefor  his  notes,  which  were  afterwards  paid.  Both 
the  wire  and  the  seed  were  used  upon  the  farm.  Hela^  that  each 
of  the  later  purchases  was  an  independent  transaction  which  could 
not  be  tacked  to  the  old  account  so  as  to  avoid  the  bar  of  the  stat- 
ute of  limitation&    Moore  v,  Bla^kman^  ^  528 

6b  A  finding  that  on  a  certain  date  more  than  six  years  after  the  last 
item  in  an  open  account  the  creditor  delivered  to  the  debtor  a  copy 
of  the  account  and  she  agreed  to  pay  it.  and  did  not  object  to  any 
item  thereof,  does  not  show  that  the  case  was  taken  out  of  the 
operation  of  the  statute  of  limitations,  under  the  provision  of  sec. 
4243,  S.  &  B.  Ann.  Stats.,  that  no  acknowledgment  or  promise 
shall  be  sufficient  for  that  purpose  unless  in  writing,  signea  by  the 
debtor.  IhidU 

Liquidated  Damages.    See  Municipal  Corporations,  14 

LooAii  Law&    See  Constitutional  Law,  1-4. 

Local  Sslf-(}oyernment.    See  Municipal  Corporations,  1-& 
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LOGS  AND  LOGGING. 

Liens,    See  Liens,  2, 3. 

Sales  of  standing  timber:  Reservation  of  title:  Estoppel 

1.  A  contract  for  the  sale  ^f  standing  timber,  providing  that  until  all 

payments  are  made  **  the  title,  ownership,  possession,  and  right  of 
possession  of  said  timber,  or  the  lumber  manufactured  therefrom, 
wherever  the  same  may  be,  shiUl  be  and  remain  "  in  the  vendor,  is 
a  contract  for  the  sale  of  an  interest  in  land,  and  is  not  affected 
by  sec.  2317,  Stats.  1898,  requiring  the  filing  of  conditional  sales  of 
personal  property  in  order  to  make  them  valid  as  against  third 
persona    Mississippi  R,  L,  Co,  v.  Miller,  77 

2.  Such  a  conditional  sale  is  valid  and  title  remains  in  the  vendor  not 

only  as  against  the  vendee  but  also  as  against  a  bona  fide  purchaser 
from  the  vendee  who  has  paid  for  the  property  without  notice  of 
the  vendor's  claim;  but  the  vendor  may,  by  his  acts,  be  estopped 
from  asserting  his  title  as  against  such  a  purchaser.  ltnd» 

3.  The  vendor  under  such  a  contract  knew  that  the  vendee  was  en- 

gaged in  manufacturing  and  selling  lumber,  and  that  the  timber 
conveyed  was  to  be  manufactured  and  sold,  but  gave  immediate  pos- 
session to  the  vendee  and  allowed  that  possession  to  be  accompanied 
with  all  the  indicia  of  title  and  apparent  right  to  sell  He  also 
made  extensions  of  time  for  the  payment  of  part  of  the  purchase 
price,  at  one  of  which  times  he  had  express  notice  that  the  vendee 
was  actively  engaged  in  selling  lumber.  Held,  that  the  vendor 
was  estopped  from  asserting  his  right  as  against  a  person  who  had 
purchasecf  from  the  vendee  in  the  ordinary  course  of  business, 
without  notice  of  the  vendor's  olaim,  and  had  paid  the  full  pur- 
chase price  before  receiving  any  notice  thereof.  Ibid, 

4  The  vendor  of  standing  timber  under  a  contract  reserving  title  in 
himself  until  payment  of  the  purchase  price,  who  contemplated  at 
the  time  of  the  sale  that  his  vendees  were  to  manufacture  the  logs 
and  sell  the  lumber  therefrom,  and  who  so  dealt  and  acted  con- 
cerning such  lumber  as  to  lead  an  ordinarily  prudent  man  to  be» 
lieve  that  his  vendees  were  the  owners  thereof  or  that  they  had 
authority  to  sell  the  same  and  give  title  thereto,  is  estopped  to 
assert  his  reserved  title  as  against  purchasers  from  said  vendees 
who  bought  and  fully  paid  for  the  lumber  without  knowledge  of 
his  title  or  of  any  facts  to  put  them  upon  inquiry  in  reference 
thereta    Stubtnngsv,  Curtis,  307 

5.  The  original  contract  of  sale  In  such  case,  being  a  contract  for  the 
sale  of  real  estate,  was  not  entitled  to  be  filed  in  the  citpr  clerk's 
office,  and  evidence  that  it  was  so  filed  was  inadmissible  m  an  ac- 
tion against  purchasers  from  the  original  vendees  who  are  not 
shown  to  have  had  actual  knowledge  of  that  fact  Ibid, 

Dams  to  facilitate  logging.    See  Waters,  17. 

Married  Women.  See  Husband  and  Wipe.  Limitation  op  Acnasa,  5. 

MASTER  AND  SERVANT. 

Contract  of  employment:  Entire  contract:  Partial  performance, 

1.  The  rule  that  where  an  employee  under  an  entire  contract  wrong- 
fully terminates  it  he  cannot  recover  thereon,  or  at  all,  for  services 
rendered  up  to  the  time  of  such  termination,  does  not  apply  to  a 
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oase  where  such  a  contract  has  been  terminated  by  the  employer 
for  cause.    Hildebrand  v,  American  Fine  Art  Co,  171 

2.  The  rule  generally  in  this  country  is. that,  where  a  servant  is  pre- 
vented from  x)erforming  his  contract,  either  from  sickness  or  death 
or  by  reason  of  being  discharged  from  the  master's  service,  whether 
rightfully  or  wrongfully,  he  is  entitled  to  recover  for  the  services 
actually  rendered,  subject  to  the  right  of  a  recoupment  in  case  of 
a  rightful  discharge,  as  hereafter  stated.  Ibid, 

S,  In  an  action  against  an  employer,  by  an  employee  who  lias  been  dis« 
charged  for  cause,  to  recover  for  services  rendered*  the  employer 
may  recoup  such  damage  as  he  is  legally  entitled  to  by  reason  of 
the  facts  which  rendered  such  discharge  justifiable.  Ibid, 

4  Though  the  general  rule  is  that  where  a  contract  is  entire  the  con- 
sideration moving  from  each  party  to  the  other  is  entire  and  the 
rights  of  the  parties  reciprocal,  full  performance  by  one  being 
requisite  to  his  claiming  any  benefit  under  the  contract  from  the 
other,  it  admits  of  exceptions,  and  one  of  them  is  that  it  does  not 
apply  to  a  party  failing  to  complete  his  contract  when  prevented 
from  so  doing  by  the  other  party,  regardless  of  the  reason  for  such 
prevention.  I  bid, 

H,  The  circumstance  of  terminating  an  entire  contract  for  labor  bears 
on  the  right  of  one  seeking  compensation  for  part  performance 
thereof,  as  follows: 

(a)  If  one'  i)arty  withdraws  by  consent  of  the  other  after  part 
])erformance  of  such  a  contract,  he  can  recover  thereon  at  the  con- 
tract rate  for  what  he  has  done. 

(b)  If  a  party  to  such  a  contract  be  wrongfully  prevented  by  the 
other  from  rendering  full  performance,  he  can  recover  upon  the 
contract  for  the  services  rendered  prior  to  such  prevention,  and 
his  damages  for  not  being  allowed  to  complete  the  contract,  not 
exceeding  the  full  amount  he  could  have  earned  by  such  perform- 
ance, such  amount,  prima  facie,  being  full  wa^es  for  the  balance 
of  the  contract  period,  which  may  be  reduced  by  proof  that  wages 
were  or  might  reasonably  have  been  earned  durmg  such  time. 

(c)  If,  after  part  performance  of  such  a  contract  by  one  party, 
he  is  rightfully  prevented  by  the  other  from  further  performance, 
he  can  recover  on  the  contract  for  services  rendered  up  to  the 
time  of  such  prevention,  subject,  however,  to  such  damages  as  the 
other  imrty  may  recoup  in  the  action  for  the  former's  misconduct. 

Ibid, 

4.  In  an  action  to  recover  for  part  performance  of  a  contract,  of  the 
party  who  has  rightfully  terminated  the  same,  prirna  facie  the 
amount  recoverable  is  the  contract  rate  for  services  rendered  up 
to  the  time  of  the  discharge;  and  that  will  prevail  in  the  absence 
of  a  claim  for  damans  properly  pleaded  as  a  counterclaim  and 
established  on  the  trial  -  Ibid, 

7.  A  person  circumstanced  as  last  above  Indicated  must  sue  upon  the 

contract  or  for  damages,  not  upon  a  quantum  meruit,  though  his 
recovery  must  be  upon  that  basis,  it  being  presumed  that  he  earned 
and  is  entitled  to  the  contract  rate  for  the  time  his  services  con- 
tinued, till  the  contrary  is  shown  by  evidence  to  sustain  a  properly 
pleaded  counterclaim.  Ibid, 

Injuries  to  servants:  Negligence, 

8.  In  an  action  against  his  employer  to  recover  for  injuries  caused  by 

plaintifTs  hand  coming  in  contact  with  a  "slat  saw," .it  is  held  im- 
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possible,  in  the  light  of  undisputed  physical  facts,  that  the  injury 
could  have  been  caused,  as  found  in  the  special  verdiot.  by  the  por- 
tion of  the  saws  above  the  feed  tabla  Beyeradorf  v.  Cream  City  S. 
<SbD.Ca.  456 

9.  The  finding  as  to  the  particular  peril  from  which  the  injury  resulted 
being  thus  conclusively  wrong,  other  findings  of  the  special  verdict 
as  to  defendant's  negli^nce  proximately  causing  the  injury,  plaint- 
ilTs  knowledge  of  perils,  instruction  as  to  same,  and  exercise  of 
care  to  avoid  them,  are  vitiated,  because  they  refer  to  the  particu- 
lar peril  mentioned:  and  the  whole  verdict  is  rendered  inconclusive 
and  insufficient  to  support  any  judgment.  IbidL 

10.  Where  in  such  a  case  thera  is  a  reasonably  possible  theory  of  the 

injury  consistent  with  the  employer*s  due  care  in  the  equipment 
and  operation  of  the  machine,  the  mere  happening  of  the  accident 
does  not  suffice  to  establish  his  negligence  and  liability.  Ibid, 

11.  In  an  action  to  recover  for  the  death  of  an  engineer  who  was  killed 

by  the  explosion  of  a  boiler  of  which  he  had  charge  in  defendants' 
mill,  it  appeared,  amon^  other  things,  that  three  dayB  before  the 
explosion  the  deceased  discovered  a  small  leak  in  a  horizontal  seam 
in  ttie  boiler;  that  he  reported  it  to  defendants,  who  thereupon  em- 
ployed a  skilled  boiler  repairer  to  do  whatever  was  necessary;  that 
suon  repairei*  made  a  careful  visual  examination  and  a  hammer 
test  without  discovering  any  signs  of  weakness,  and  then  calked 
the  seam  and  stopped  the  leak:  that  he  also  asked  the  deceased 
whether  he  should  make  a  pressure  test,  but  was  told  not  to  do  so; 
and  that  the  explosion  occurred  the  following  day  when  steam  was 
generated  in  the  boiler  and  had  reached  a  pressure  of  between 
ninety  and  a  hundred  pounda  PlaintifiTs  evidence  also  showed 
that  it  was  not  customary  for  repairers  to  take  otbar  precautions 
than  those  taken,  and  no  negligence  prior  to  the  discovery  of  the 
leak  was  claimed.  Inspection  of  the  boiler  after  the  explosion 
showed  that  there  was  an  old  crack  in  the  underlying  lap  of  steel, 
extending  several  feet  horizontally  between  the  rows  of  rivets, 
which,  however,  did  not  extend  through  the  whole  thickness,  and 
could  not  have  been  discovered  either  by  external  or  internal  in- 
spection or  by  sound.  Heldf  that  the  defendants  were  not  liable. 
Kramer  v,  Willy,  603 

13.  At  least  as  much  knowledge  of  the  necessity  of  a  pressure  test  in  a 
boiler  in  which  a  leak  has  been  stopped  by  calkingis  to  be  imputed 
to  a  trained  engineer  as  can  be  assumed  by  a  court  by  virtue  of  its 
imputed  acquaintance  with  merely  the  common  knowledge  on 
that  subject  Jbid, 

Maxims. 
De  minimis  non  curat  lex,  663. 

Judicia  sunt  tanquam  juris  dicta  et  pro  veritato  accipiuntur,  554 
Justitia  nemini  neganda  est,  594. 
Res  judicata  pro  veritate  accipitur,  555. 

Measure  of  Damages.    See  Damages. 

Mechanics*  Liens.    See  Liens,  1. 

Mills  and  Mill  Dams.    See  Arbitration,  2,  a    Waters,  17-101 

MisTAKEi    See  Arbitration,  1,  2L 
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MONET  HAD  AND  RECEIVED. 

See  Municipal  Corporations,  11-18. 

A  complaint  alleging  that  the  loss  by  fire  on  defendant's  stock,  in- 
cluding plaintiif' 8  victoria  which  was  in  defendant's  possession 
for  repairs,  had  been  adjusted  by  the  insurer  and  paid  to  the  de- 
fendant, and  that  the  latter  had  refused  to  pay  over  the  share  to 
which  plaintiff  was  entitled,  stated  a  cause  of  action  for  money 
had  and  received ;  and  when  plaintiff's  evidence  showed  that  no 
claim  for  the  value  of  the  victoria  was  made  to  or  adjusted  by  the 
insurer,  a  nonsuit  should  have  been  granted.  Johnston  v,  Cliarles 
^         AbreschCo.  >   182 

MORTGAGEa 

See  Attorneys,  2.    Equity,  2.    Judgment,  8, 4 

The  lien  of  a  mortgage  upon  land  may  be  effectually  released  with- 
out writing  and  without  actually  delivering  up  the  instrument,  if 
the  oral  release  is  so  acted  upon  and  carri^  into  execution  as  to 
arouse  equities  demanding  protection  on  the  principle  of  estoppel. 
Ooodvin  v,  Nichols^  672 

MUNICIPAL  CORPORATIONS. 

Officers:  How  elected  or  appointed:  Terms:  Local  aelf-govemment:  Police 
officers. 

1.  Ch.  247,  Laws  of  1897,  which  attempted  to  extend  the  term  of  office 
of  the  chief  of  police  in  the  defendant  city,  among  other  such  cor- 
porations, beyond  the  term  for  which  he  was  specifically  elected, 
if  valid,  entitled  him  to  hold  such  place  and  receive  the  emol- 
tunents  thereof  till  succeeded  by  a  person  appointed  to  his  place 
under  such  act    0*Connor  v.  Fond  au  Lac,  253 

2l  Sec.  9,  art  XIII,  of  the  constitution,  prohibits  the  legislature  from 
interfering  in  any  way  with  the  question  of  what  person  shall 
hold  any  office  in  any  city  in  this  state  of  a  character  known  at  the 
time  of  the  adoption  of  the  constitution,  whether  then  known  by 
the  same  name  as  subsequently  or  not,  and  limits  all  power  in  that 
regard  to  the  electors  of  the  particular  locality  interested,  to  be 
exercised  directly  or  by  some  municipal  agency  selected  directly 
or  indirectly  by  them.  Ibia, 

8.  City  governments,  at  the  time  of  the  adoption  of  the  constitution, 
commonly  included  a  police  department,  and  all  offices  pertaining 
thereto,  whether  now  known  bv  the  names  they  bore  prior  to  such 
adoption  or  not,  must  be  consioered  as  in  the  class  which  the  con- 
stitution expressly  declares  must  be  filled  by  election  by  the  elect- 
ors of  the  particular  localities  Interested,  or  by  appointment  by 
such  authority  of  such  localities  as  the  legislature  shall  designate. 

Ibid. 

4.  The  idea  expressed  in  the  constitution  is  not  that  all  officers  of 
towns,  cities,  and  villages  whose  election  is  not  provided  for  in  the 
constitution  may  be  elected  or  appointed  in  such  manner  as  the 
legislature  may  deem  best,  but  tnat  all  officers  corresponding  to 
town,  city,  and  village  officers  as  regards  official  duty',  that  were 
known  at  the  time  of  the  adoption  of  the  constitution,  shall  be 
elected  or  appointed  by  some  authority  of  the  particular  locality 
interested,  designated  by  the  legislature.  Ibia. 

Vol*  109  -  46 
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6.  An  act  of  the  legislature  ap^inting  members  of  a  police  force  in  a 
city  is  an  unconstitutional  interference  with  local  affairs.        IbicL 

6.  An  act  of  the  legislature,  so  far  as  it-expressly,  or  by  its  effect,  ex- 

tends the  term  of  office  of  a  member  of  the  police  force  of  a  city 
beyond  that  for  which  he  was  specifically  elected  or  appointed  l^ 
legitimate  municipal  authority,  so  as  to  keep  such  officer  in  place 
for  any  period  of  time  regardless  of  such  authority,  is  unconstitu- 
tional and  void.  UncL 

Same:  Who  are  "  officers  "  /  Salaries:  Cliange  during  term, 

7.  Firemen  being  expressly  included  by  the  city  charter  of  Superior 

•(Laws  of  1891,  ch.  124,  sees.  11, 21)  among  the  appointive  *' officers" 
of  the  city,  their  salaries  are  governed  by  the  provisions  of  sec*  15 
of  the  charter,  to  the  effect  that  every  officer  of  the  city,  with  cer- 
tain exceptions,  shall  be  paid  an  annual  salary;  that  the  common 
council  in  the  month  of  March  shall  fix  the  salary  of  every  such 
officer  who  may  be  elected  or  appointed  during  the  ensuing  year; 
and  that  the  salary  of  an  officer  so  fixed  shall  not  be  increased  or 
diminished  during  his  term  of  office.    Nelson  v.  Superior,  618 

8.  The  salary  of  a  public  officer  is  not  a  matter  that  can  be  fixed  by 

contract,  either  before  or  after  the  term  commences,  but 'is  an  in- 
cident of  the  office,  and  the  incumbent  thereof  has  the  same  title 
to  the  salary  that  he  has  to  the  office.  IbidL 

9.  Where  the  law  prohibits  a  municipality  from  changing  the  compen- 

sation of  an  officer  during  his  term  of  office,  he  will  not  be  es- 
topped, by  signing  an  agreement  to  accept  a  less  amount  in  con- 
sideration of  oeing  retained  in  office,  and  by  accepting  the  amount 
so  stipulated  for  his  services,  from  recovering  the  balance  of  his 
legal  salary.  Ibid, 

10.  To  warrant  this  court  in  reversing  a  judgment  which  denies  the 

right  of  an  officer  to  recover  as  salary  any  sum  in  addition  to  what 
he  had  received  and  accepted,  it  must  appear  from  the  record 
what  salary  he  was  legally  entitled  ta  And  where  the  law  re- 
quired that  his  salary  be  fixed  by  the  common  council  at  a  certain 
time,  a  showing  that  it  was  fixed  by  the  council  at  another  time  is 
insufficient,  such  action  of  the  council  being  illegal.  Ibid. 

Justices  of  the  peace:  Election:  Term,    See  Justices*  Courts,  5L 

lAability  for  money  borrowed:  Ultra  vires:  Pleading, 

11.  Where  the  officers  of  a  town,  assuming  to  act  in  its  behalf  and  hav- 

ing tlie  appearance  of  authority,  borrowed  monej^,  representing  that 
it  was  to  be  used  for  lawful  town  purposes^  and  it  was  so  useu,  and 
the  lender  acted  in  good  faith,  the  law  implies  a  promise  to  return 
the  mouey.  upon  which  an  action  for  money  had  and  received 
will  lia     Thomson  v,  Elton,  589 

12.  The  doctrine  of  ultra  vires  cannot  be  invoked  by  a  municipal  corpo- 

ration, in  the  absence  of  some  prohibitory  law,  to  protect  itself 
from  liability  to  refund  money  wnich  it  has  received  and  of  which 
it  has  had  the  legitimate  benefit,  where  the  individual  dealing  with 
the  cor}x>ration  nas  parted  with  his  money  believing  that  the  cor- 
poration had  a  lawful  right  to  acquire  it.  Ibid. 

13.  A  general  allegation  that  the  money  received  by  the  municipality 

was  used  for  lawful  municipal  purposes,  so  that  it  had  the  full 
benefit  thereof,  is  sufficient  upon  demurrer.  At  most  such  a  com- 
plaint would  be  open  to  a  motion  to  make  more  definite  and  cer- 
tain. Ibid, 
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Liability  for  support  of  paupers.    See  Paupebs. 

Public  improvements:  Contracts:  Failure  to  perform:  Damages. 

14  A  contract  with  a  city  to  construct  certain  Improvements  for  speci- 
fied amounts  pvovided  that  payments  should  be  made  on  estimates 
as  the  work  progressed ;  that  the  work  should  be  completed  at  speci- 
fied dates;  tnat  liquidated  damages  at  a  fixed  sum  per  day  should 
be  paid  in  case  of  noncompletion  at  such  times;  and  that  in  case 
the  work  was  not  prosecuted  with  diligence  the  city  might  com- 
plete the  same  or  relet  it  and  charge  the  cost  to  the  contractors. 
The  contractors^  after  prosecuting  the  work  for  a  time,  abandoned 
it,  certain  sums  being  still  owing  them  for  work  actually  done. 
The  city  thereupon  completed  the  work,  necessarily  expending  cer- 
tain sums  in  excess  of  the  contract  price,  the  aggregate  of  which 
was  greater  than  the  amount  due  the  contractors.  Seld,  that  such 
sums,  as  well  as  the  liquidated  damages  for  noncompletion  of  the 
work,  were  pTojieT  offsets  against  the  claim  gf  the  contractors. 
Nichols  V.  Superior,  64tt 

Streets:  Width:  Estoppel:  Title:  Structures  not  in  aid  of  travel 

15.  The  fact  that  a  city  had  caused  a  survey  of  a  street  to  be  made 

which  fixed  its  width  at  sixty  feet,  and  bad  constructed  a  side- 
walk on  the  line  thus  established,  would  not  estop  it  (as  against  an 
abutting  owner  who  had  done  nothing  in  the  way  of  expenditure 
of  money  or  erection  of  buildings  in  reliance  upon  the  city's  ac- 
tion) from  claiming,  many  years  after,  an  additional  twelve  feet 
as  part  of  the  street    Davis  v.  Appleton,  580 

16.  A  city  has  no  right  to  erect  on  a  street  a  water  tank  or  other  per- 

noanent  structure  which  does  not  aid  public  travel  and  injuriously 
affects  the  beneficial  enjoyment  of  his  premises  by  an  abutting 
owner,  or  his  means  of  ingress  and  egress.  Ibid. 

17.  In  an  action  between  a  lotowner  and  a  city  involving  the  title  to  a 

strip  of  land  claimed  by  the  city  as  part  of  the  street,  the  lotowner 
was  found  to  have  no  title  to  the  strip,  but  the  evidence  showed 
that  it  might  be  a  serious  quastion  whether  her  grantor  was  not 
the  owner  thereof.  Held,  that  a  judgment  adjudging  the  strip  to 
be  a  part  of  the  street  and  that  the  lotowner  remove  her  buildings 
therefrom  would  not  be  justified.  Ibid. 

ScCme:  Removal  of  obstruction:  Direction  by  council  to  bring  suit 

18.  Plaintiff  city  attempted  to  lay  out  an  extension  of  O.  street  to  take 

the  place  of  an  existing  highway,  but  admittedly  failed  by  reason 
of  defects  in  the  proceedings.  After  said  extension  had  been  used 
for  about  two  years  the  owner  of  the  land  closed  it  up,  and  also 
-  closed  up  the  old  highway,  which,  however,  had  never  been  entirely 
abandoned  by  the  traveling  public.  Subsequently  the  common 
council  directed  the  city  attorney  to  commence  proceedings  against 
said  land  owner  •*  for  the  removal  of  an  obstruction  placed  by  him 
across  the  extension  of  G.  street."  Held,  a  sufficient  direction  for 
'the  commencement  of  proceedings  for  the  removal  of  the  obstruc- 
tion from  the  highway  as  it  existed  before  the  attempted  change, 
although  such  highway  had  never  been  named  and  its  designation 
as  an  extension  of  G.  street  was  not  entirely  accurate.  Chippewa 
Falls  V.  Hopkins,  611 

Claims:  Modification  of  remedy.    See  Constitutional  Law,  7. 
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Same:  Actions:  Conditions  precedent:  Bestraining  erections. 

10.  The  provision  of  the  charier  of  Appleton  (sea  24^  sabch.  V,  ch.  441. 
Laws  of  1885)  that  except  in  case  of  a  city  order  "no  action  shall 
be  maintained  .  .  .  against  the  city  upon  any  claims  or  de- 
mands of  any  kind  whatsoever,  whether  arising  from  contract  or 
otherwise,  until "  such  claim  shall  have  been  presented  to  the  com- 
mon council,  is  not  a  condition  precedent  to  the  right  of  action, 
but  is  in  the  nature  of  a  statute  of  limitation.  It  is  not  necessary, 
therefore,  for  the  plaintiff  to  allege  compliance  with  the  provision, 
but  the  answer  must  set  up  the  failure  to  comply  or  the  defense 
will  be  waived.    Datfis  v»  Appleton^  580 

20.  Such  a  charter  provision  is  inapplicable  to  an  action  for  equitable 
relief  only,  such  as  an  action  to  restrain  the  city  from  erecting  a 
water  tank  on  land  claimed  by  the  plaintifiL  IbuL 

Municipal  Courts.    See  Justices'  Courts,  5. 

Mutuality.    See  Contracts,  6,  9. 

NEGLIGENCE. 

Causing  death:  Damages:  Parent  and  child, 

1  In  an  action  under  sees.  4255,  4356,  Stats.  1898,  for  the  negligent  kill- 
ing of  a  boy,  allegations  tl  at  he  was  not  married,  that  he  was  seven- 
teen years  of  age  at  the  time  of  his  death,  and  wzts  an  intelligent, 
healthy  young  man,  capable  of  doing  business  and  earning  consid- 
erable sums  of  money,  and  that  he  left  a  father  surviving,  are  held 
sufficient  to  warrant  the  recovery  of  the  ordinary  value  of  the  serv- 
ices of  an  ordinary  boy  of  the  a^  of  deceased  for  the  balance  of 
his  minority,  but  not  of  any  special  damages  by  reason  of  the  pe- 
culiar ability  of  the  deceased  to  earn  money,  or  for  loss  based  on 
reasonable  anticipation  of  receiving  pecuniary  benefits  from  a  con- 
tinuation of  the  life  of  the  deceasea  subsequent  to  his  minority. 
Litessen  v,  Oshkosh  E,  L.  &  P,  Co.  94 

2.  As  between  a  parent  and  a  wrongdoer  who  has  negligently  caused 
the  death  of  his  minor  son,  the  parent  is  entitled  to  damages  for 
loss  of  services,  notwithstanding  a  probability  that^  had  the  son 
lived,  the  father  might  have  allowed  him  to  sjiend  his  time  in  idle- 
ness, or  might  have  given  him  his  time.  Ibid. 

Injuries  from  defective  highways.    See  Highways,  &-5i 
Injuries  to  servants.    See  Master  and  Servant,  8-12. 
Injuries  to  persons  crossing  tracks.    See  Railroads. 
Notice  of  claim.    See  Action,  2. 
Limitations,    See  Limitation  of  Actions,  1-8. 
Negotiable  Instruments.    See  Bills  and  Notes. 

NEW  TRIAIa 

See  Appeal,  4, 11, 12, 19,  20.    Criminal  Law,  2, 10.    Vendor  and  Pur- 
chaser, 4. 

1.  Where  the  record  recites  that  a  verdict  was  rendered,  and  that 
'*  thereupon  the  defendant  moved  for  a  new  trial,"  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  a  showing  to  the  contrary,  that 
the  motion  was  made  at  the  same  term  at  which  the  action  was 
tried.    Johnston  v,  Charles  Ahresoh  Co.  183 
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2L  If  a  trial  judge  has  oommitted  error  in  instracting  the  jury,  he  may 
grant  a  motion  for  a  new  trial  on  that  ground  even  though  no  ex- 
ception was  taken  to  any  portion  of  the  charge.  McCann  v,  Ull' 
man,  674 

Notice. 
Of  injury  on  highway.    See  Action,  1. 
Of  damHge  to  property.    See  Action,  2, 
Of  claim  against  city.    See  Action,  3. 
Of  adverse  occupancy.    See  Adyebsb  Possession,  2, 11,  12. 
Of  contract    See  Corporations,  7. 
Of  appeal    See  Justices'  Courts.  3,  4. 
Of  extension  of  lef^e.    See  Landlord  and  Tenant,  1,  8. 
Of  claim  for  lien.    See  Liens.  1. 
Of  injury.    See  Limitation  op  Actions,  1-3, 
Of  claim  to  lumber.    See  Loos  and  Looginq,  ^-5. 
Of  want  of  authority.    See  Partnership,  2. 
Of  defects,  to  vendor.    See  Sales»  ^Ih 

Kuisances.    See  Waters,  15,  la. 

Officers. 
Who  are  "officers " ?    See  Municipal  Corporations,  7. 
How  chosen:  Local  self-government.    See  Municipal  CoBPOBATlONSy 

1-6. 
Eligibility:  School  district  clerk.    See  Schools,  2» 
De  facto  officers.    See  Justices'  Courts,  5. 
Term  of  office:  Vacancy:  Resignation.    See  Schools.  1. 
Salaries:  Uniformity  in  county  government    See  CoNSTiTUTiONAIi 

Law,  4. 
Salaries:  Chansce  during  term.    See  Municipal  Corporations,  7-10. 
Powers.    See  Municipal  Corporations,  11. 
Officers  of  corporations.    See  Banks,  7,  9, 11.    Corporations,  5-14. 

Opinion  Evidence,    See  Evidence,  2,  6, 10. 

Orders,  appealable  and  reviewable  on  appeal    See  Appeal^  1-4, 11, 12. 

Parent  and  Child.    See  Neoliqencb. 

Parties.  See  Bankruptcy,  1,  2.  Banks,  6,  11-13L  Conspiracy,  3,  5, 
Executors.  Garnishment,  8.  Municipal  Corporations,  17. 
Schools,  4    Wills,  2-4,  & 

PARTNERSHIP. 

Settlement  affirm  debt  by  one  partner:  Attorneys  at  tota 

L  In  an  action  by  one  member  of  a  firm  of  attorneys  against  a  railway 
company  to  recover  for  services  rendered  by  the  firm,  the  other 
partner  being  made  a  defendant  because  he  refused  to  join  as 
plaintiff  and  claimed  that  he  had  settled  for  such  services  in  an 
agreement  for  his  future  emjiloyment  by  the  company  upon  a 
monthly  salary,  the  evidence  is  held  insufficient  to  warrant  the 
trial  court  in  setting  aside  findings  of  the  referee  that  the  defend- 
ant partner  fraudulently  concealed  from  the  plaintiff  the  fact  that 
he  had  released  the  company  from  liability  for  said  services;  that 
the  general  counsel  of  the  railway  company  aided  and  abetted  him 
in  such  concealment;  and  that  the  value  of  said  services  was  $35 
per  day. .  JRemington  v.  Eastern  R  Co.  154 

1^  Settlement  by  one  partner  will  not  conclude  the  firm,  if  obviously 
unreasonable,  or  if  the  consideration,  other  than  money,  moves  pri- 
marily to  the  personal  benefit  of  the  settling  partner.    In  such 
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cases  the  opposite  party  is  so  chargeable  with  notice  of  want  of 
authority  that  he  is  held  to  act  subject  to  the  actual  consent  or 
approval  of  the  absent  partner.  Ibid. 

5.  It  is  unreasonable  for  one  member  of  a  firm  of  attorneys,  without 

the  consent  of  his  copartner,  to  release  a  claim  of  the  firm  for 
$2,200.  for  an  indefinite,  momentarily  terminable  agreement  to  pay 
the  settling  partner  a  salary  of  $200  per  month  for  future  services — 
a  sum  not  shown  to  be  substantially  in  excess  of  the  probable  rea- 
sonable value  of  such  services  —  especially  where  the  partner  so 
employed  might. terminate  the  partnership  at  wilL  Ibid, 

4.  Where  one  partner  settles  a  firm  debt  without  authority  and  under 
such  circumstances  as  not  to  conclude  the  other  partner,  the  latter^ 
in  an  action  against  his  copartner  and  the  debtor,  should  have  judg- 
ment for  the  entire  amount  of  the  debtor's  liability,  limited  as  to 
collection  and  enforcement,  however,  to  such  sum  as  he  is  entitled 
to  receive,  as  between  himself  and  his  copartner,  from  the  assets 
of  the  partnership,  inclusive  of  such  judgment  Ibid, 

6.  Where  the  entry  of  such  a  judgment  has  been  directed  by  the  su. 

preme  court  on  appeal,  it  is  the  duty  of  the  trial  court  to  enter 
judgment  at  onc^  for  the  full  amount  of  the  debtor's  liability. 
Execution  of  that  judgment,  however,  is  entirely  within  the  con- 
trol of  the  trial  court,  and  any  steps  by  way  of  accounting,  which 
may  be  necessar3r  to  render  its  enforcement  and  execution  equi- 
table, are  within  its  inherent  power,  and  no  specific  directions  to 
that  end  are  necessary  in  the  mandate.  Ibid, 

Pleading:    Promise  of  one  partner  to  pay  firm  debts, 

6L  A  complaint  alleging  that  defendant  and  another  were  partners  in 
carrying  on  a  hotel;  that  plaintiff  sold  said  partners  milk,  for 
which  a  balance  is  still  due;  and  that  thereafter  defendant  piH*- 
chased  the  interest  of  his  partner  and  as  part  of  the  consideration 
agreed  to  pay  the  debts  of  the  firm,  states  a  cause  of  action  for  the 
enfon^ement  of  defendant's  promise  to  pay  the  firm  debts  and  not 
a  ctiuse  of  action  to  enforce  a  partnersnip  obligation.  McGibbon 
V.  Walsh,  670 

PAUPER& 

1.  While  receiving  afd  from  a  county,  acting  under  the  county  system 

for  the  relief  of  the  poor,  out  of  the  *' soldiers*  relief  fund"  pro- 
vided for  by  sees.  1529a-1529i,  Stata  1898.  the  recipient  is  precluded 
from  gaining  a  settlement  in  the  county  by  suba.  4,  sea  1500,  pro- 
viding that  t'no  residence  of  a  person  in  any  town  while  suppiorted 
therein  as  a  pauper  shall  operate  to  give  such  person  a  settlement 
in  such  town."    Juneau  Co.  v.  Wood  Co.  830 

2.  There  is  no  legal  obligation  resting  on  a  municipal  corporation  to 

maintain  or  relieve  poor  persons  in  the  absence  of  a  statute  creat- 
ing one,  and  the  court  has  no  power,  upon  the  ground  of  moral 
obligations  or  the  equities  of  any  given  case,  to  hold  such  a  corpo- 
ration liable  to  a  private  person  who  may  have  relieved  or  sup 
ported  a  poor  person.    Patrick  v.  Baldwin,  342 

8.  Where  the  law  imposes  on  a  municipality  the  duty  of  maintaining 
poor  persons,  and  designates  officers  thereof  to  act  in  its  behalf  in 
the  performance  of  such  duty,  their  mere  neglect  will  not  operate 
as  an  implied  rec^uest  to  a  private  party  to  supply  a  needy  person's 
wants,  upon  which  such  party  can  act  and  hold  the  municipality 
liable  as  upon  an  implied  contract.  Ibia.. 
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4  The  statute  requiring  each  town  in  this  state  to  support  poor  per- 
sons in  certain  cases,  and  the  supervisors  thereof  to  see  that  such 
support  is  furnished,  does  not  permit  a  private  party  to  aid  or  re- 
lieve such  a  person  at  the  expense  of  the  town  without  a  contract 
to  that  effect,  made  between  him  and  such  supervisors  or  a  ma- 
jority thereoi  Ibid. 

5.  Ch.  216,  Laws  of  1895  ("an  act  to  simplify  the  method  of  giving  aid  to 
paupers  and  the  method  of  collectmg  the  same  in  certain  cases  "), 
did  not  relieve  the  munici|)ality  in  which  a  pauper  had  a  legal 
settlement  from  ultimate  liabiiitv  for  aid  given  him  by  another 
municipality  in  any  case  where  the  former  would  have  been  ulti- 
mately liable  under  the  previously  existing  statute,  but  merely 
changed  in  certain  cases  the  remedy  of  a  municipality  furnishing 
aid,  so  that  in  all  cases  it  might  obtain  reimbursement  from  the 
county  in  which  it  was  located,  and  such  county  might  in  turn 
obtain  ]*eimbursement  from  the  municipality  in  which  the  pauper 
had  his  settlement,  if  any.     Portage  Co.  v,  Neshkoro,  520 

Pleading.  See  Action,  1-3.  Appeau  14.  Bankruptcy,  8-A  Banks, 
7-9, 11.  Corporations,  13.  Estoppel.  Forfeitures,  2.  Limita- 
tion OP  Actions,  8,  4.  Municipal  Corporations,  18.  Neou- 
qence,  1.    Partnership,  6.    Schools,  4 

PoucE  Officers.    See  Municipal  Corporations,  1-tt. 

Poor  Laws.    See  Paupers. 

Possession  of  land.    See  Adverse  Possession. 

Practice.  See  Action,  4,  &  Appeal.  Appearancel  Bankruptcy. 
Certiorarl  Criminal  Law.  Evidencr  Forfeitures,  2.  Gar- 
nishment, 8.  Judgment.  Justices'  Courts,  1-4.  Liens,  3.  New 
Triau  Partnership,  5.  Process.  Trial.  Vendor  and  Pur- 
chaser, 4.    Witnesses. 

Prescription.    See  Adverse  Possession.    Highways,  6l    Waters,  18. 

Presumptions.  See  Adverse  Possession,  ft.  Appeal,  ft.  Banks,  4. 
Evidence,  a  Husband  and  Wife,  4,  5.  Justices'  Courts,  6. 
Master  and  Servant,  7, 10.  New  Trlal^  1.  Sales,  15, 16.  Stat- 
utes, 1,  5. 

Principal  and  Agent.  See  Brokers.  Corporations,  ft,  7,  15-17. 
Landlord  AND  Tenant,  1.  Sales,  11.  Vendor  and  Purchaser, 
1,2. 

Principal  and  Surety.    See  Executors. 

PROCESa 
See  Judgment,  2.    Landlord  and  Tenant,  8,  4,  7. 

1.  Where  service  of  summons  was  attempted  to  be  made  by  publica- 

tion, the  fact  that  the  order  for  publication  was  not  maae  until 
twenty-five  days  after  the  making  of  the  affidavit  therefor  shows 
that  the  court  was  without  jurisdiction.    Mockman  v.  Ackerman, 

ft89 

2.  In  order  that  the  court  may  acquire  jurisdiction  by  the  service  of 

summons  by  publication  under  sees.  2ft39,  2640,  Stats^  1898,  copies  of 
the  summons  and  complaint  must  be  mailed  to  the  defendants 
in  pursuance  of  the  order  of  the  courts  and  a  mailing  before  the 
order  was  made  is  insufficient  Ihidm 

Promissory  Notes.    See  Bills  and  Notes, 
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Fboxdiatb  Gaubb.    See  Bailboads,  7. 

Pubucahon.    See  Process.    Statutbs,  2l 

PUBUO  Imfboyememts.    See  Municipal  Cobporations,  14 

PUBLIC  LANDa 
See  Adverse  Possession,  8.    Waters,  1-4, 8, 9. 

1.  The  meander  line  of  a  lake  as  shown  on  the  government  survey  is 

not  a  **  boundary  line; "  nor  is  a  meander  post  at  the  intersection 
of  the  meander  line  and  section  line  a**  corner;*'  nor  is  the  dis- 
tance between  the  meander  post  and  the  nearest  comer  the  **length 
of  a  boundarv  line,"  within  the  meaning  of  the  provisions  of  sea 
2896,  R.  S.  of  fj.  Sw,  that  "all  corners  maried  in  the  survey  .  .  . 
shall  be  established  as  the  proper  corners,"  which  they  are  in- 
tended to  designate,  and  that  *' the  boundary  lines  actually  run  and 
marked  .  .  .  shall  be  established  as  the  boundarv  lines  .  .  . 
and  the  length  of  such  lines,  as  returned,  shall  be  neld  and  con- 
sidered as  the  true  length  thereof."    Underwood  v.  Smith,  834 

2.  Where  a  fractional  quarter  quarter  section  is  represented  on  the 

government  survey  as  extending  to  a  meandered  lake,  the  lake  it- 
self and  not  the  meander  line  is  the  boundary  if  the  lake  is  within 
that  subdivision;  otherwise  the  boundary  is  the  next  line  which 
divides  quarter  quarter  sections.  Ilnd, 

8.  Under  the  provision  of  sec.  2396,  R.  S.  of  U.  S.,  that  "  boundary  lines 
which  have  not  been  actually  run  and  marked  shall  be  ascertained 
by  running  straight  lines  from  the  established  corners  to  the  op- 
posite corresponding  corners;  but  in  those  portions  of  the  frac- 
tional townships  where  no  such  opposite  corresponding  comers 
have  been  or  can  be  fixed,  the  boundary  lines  shall  be  ascertained 
by  running  from  the  established  corners  due  north  and  south  or 
east  and  west,  as  the  case  may  be,  to  the  watercourse  ...  or 
other  external  boundary  of  such  fractional  township,"  —  **  due  east 
and  west"  means  a  mean  course  t)etween  the  north  and  south 
boundaries  of  the  section,  where  such  boundaries  are  ascertained 
and  fixed.  Ibid, 

PuBUO  Policy.    See  Contracts,  4.    Husband  and  Wipe,  1. 

PuBUC  ScHooi^    See  Schools  and  School  Districts. 

Punitory  Damages.    See  Boundaries,  1.    Landlord  and  Tenant,  7. 

Purprestures.    See  Waters,  12-16. 

Quantum  Meruit.    See  Master  and  Servant,  7. 

RAILROADa 

Right  4o  acquire  fee  in  land.     See  Waters,  14* 

Injuries  to  travelers  on  highways:  Contributory  negligence, 

1.  The  known  presence  of  a  railway  track  is  itself  notice  of  the  mo- 

mentary peril  of  a  passing  train  at  all  times,  and  the  duty  to  look 
and  listen  is  not  relaxed  by  any  opportunity  for  theorizing  or  dif- 
ference of  opinion  as  to  whether  a  train  is  or  is  not  likely  to  pas& 
A  remark  to  the  contrary  in  Ward  v,  C,  St  P.,  M.  <Sb  0*  E,  (fa  85 
Wis.  601,  overruled.    Ouhl  v.  Whitcomb,  69 

2,  ''Diversion  of  attention  "  will  not  justify  a  failure  to  look  and  listen 

at  a  highway  crossing,  except  in  cases  where  the  attention  is  so 
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irresisHblj  forced  to  something  else  as  to  deprive  the  traveler  of  the 
opportunitv  to  perform  that  duty.  The  duty  to  look  and  listen  is 
absolute  where  the  opportunity  exists.  Ibid. 

SL  Plaintiff,  a  girl  nineteen  years  old,  riding  northward  on  a  bicycle  on 
a  highway  which  crossed  a  railway  track  at  an  angle  of  only  six- 
teen degrees,  dismounted  at  a  point  105  feet  from  the  crossing  and 
about  on  a  line  with  the  right-of-way  fence,  looked  to  the  south, 
in  which  direction  her  view  was  unobstructed  for  at  least  800  feet, 
and  then  proceeded  slowly  on  foot,  without  again  looking  south, 
imtil  she  reached  the  crossing,  where  she  was  struck  by  a  train 
from  that  direction.  While  approaching  the  track  she*  had  no- 
ticed a  train  about  2,000  feet  to  the  northward,  which  she  thought 
was  approaching  slowly,  but  her  view  of  that  train  was  again  ob- 
structed until  she  was  within  a  few  feet  of  the  crossing.  She 
could  not  see  the  sidetrack  upon  which  such  train  was  m  fact 
standing,  and  did  not  know  of  its  existence,  although  she  lived  a 
short  distance  away.  Held,  that  she  was  negligent  in  omittin?  to 
look  for  a  train  from  the  south.  Joid, 

4  If  a  person  approaches  a  railway  track  to  cross  or  enter  upon  it, 
ordinary  care,  as  a  matter  of  law,  requires  him,  before  doing  so.  to 
look  and  listen  for  a  coming  train,  and,  if  there  is  one  in  plain 
sight  or  hearing,  so  circumstanced  as  to  suggest  reasonable  proba- 
biiity  of  danger  for  such  person  to  proceed,  to  discover  such  situ- 
ation and  not  to  go  upon  the  track  till  the  danger  is  past  Brovm 
V.  a  <&KW.R  Co.  384 

6.  The  rule  above  stated  is  absolute,  so  that  a  person  about  to  enter 

upon  a  railway  track  is  chargeable  with  knowledge  of  such  dan- 
gers as  he  may  reasonably  discover  by  the  use  of  his  sense  of  sight 
and  that  of  hearing.  Neither  violation  of  statutory  regulations 
on  the  part  of  the  railway  company  as  regards  the  speed  of  its 
trains  or  signaling  the  approach  thereof,  nor  any  other  negligent 
act  on  its  part,  nor  mere  diversion  of  attention  on  the  part  of  the 
injured  person,  will  excuse  him  from  the  performance  of  his  duty 
to  care  for  his  own  safety.  Ibid, 

0.  Failure  on  the  part  of  a  railway  company  to  comply  with  statutorv 
regulations  as  to  the  speed  of  its  trains  in  running  through  a  vil- 
lage, or  failure  to  signal  the  approach  thereof  to  a  street  or  high- 
way crossing,  as  the  law  requires,  is  negligence  per  se,  but  not 
necessarily  actionable  negligence  at  the  suit  of  one  injured  by  such 
a  train.  Ibid. 

7.  Ih  the  circumstances  last  above  stated,  the  mere  unlawful  act  does 

not  constitute  actionable  negligence  unless  the  injury  be  proxi- 
mately caused  thereby,  without  want  of  ordinary  care  on  the  part 
of  the  injured  person,  contributing  thereta  1  bid. 

S.  The  mere  intentional  running  of  a  railway  train  contrary  to  police 
regulations,  designed  to  promote  the  safety  of  persons  in  crossing 
the  track,  does  not  constitute  actual  or  constructive  intent  to  inflict 
an  injury  upon  such  a  person,  so  that  if  he  is  injured  thereby  he 
may  recover  compensation  therefor  regardless  of  his  own  contribu- 
tory negligenca  Ibid, 

Killing  of  animals:  Notice.    See  Action,  2. 

DestriLction  of  property  by  fire:  Notice.    See  AcrriON,  3. 

Ratification.    See  Contracts,  7.    Landlord  and  Tenant,  7, 

Real-Estate  Agents.    See  Vendor  and  Purchaser,  1, 2. 
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Rral  Property.  See  Adverse  Possession.  Arbitration,  2,  a  Bound- 
aries. Deeds.  Equity.  Highways,  2, 0,  7.  Husband  and  Wife» 
5-7.  Insurance,  a  Judgment,  3,  4.  Landlord  and  Tenant. 
Liens,  1.  Logs  and  Logging.  Mortgages.  Municipal  Corpo- 
rations, 15-18.  Public  Lands.  Schools,  4  Vendor  and  Pur- 
chaser.   Waters. 

Record  on  appeal    See  Appeal,  6-10. 

Becords:  Evidence.    See  Appeal^  9.    Evidence^  6,  8,  9.    Statutes,  L 

REFERENCE. 

FindinjB:s  of  fact  by  a  referee  should  not  be  disturbed  by  the  trial 
court,  or  by  the  supreme  court  on  appeal,  unless  they  are  against 
the  clear  preponderance  of  the  evidence.  Remington  v.  Eastern 
JK.  Co,  154 

Release.    See  Mortgages.    Partnership,  1-5. 

Remedies:  Change&    See  Constitutional  Law,  5-7* 

Remission.    See  Damage& 

Replevin.    See  Executors. 

Res  Adjudicata.    See  Judgment,  5.    Sales,  10. 

Rescission.    See  Banks,  5.    Contracts,  5-7.    Sales,  7. 

Residence.    See  Criminal  Law,  0. '  Paupers. 

Resignation  of  district  treasurer.    See  Schools,  1, 2. 

Restitution,  Writ  of.    See  Landlord  and  Tenant,  »-7. 

Return.    See  Certiorarl 

Reversal.    See  Appeal,  Afflrmance  and  Reversal 

Riparian  Owners.    See  Waters,  6,  7, 11, 13, 14^  16,  Id, 

Roads  and  Streets.  See  Highway&  Municipal  Corporations,  15-181 

Rules  op  Court. 
Supreme  Court  Rule  XX  (Briefs  on  rehearing),  877. 
Circuit  Court  Rule  XXIX  (Divorce:  Pleading),  233, 

Salaries.  See  Constitutional  Law,  4  Municipal  Corporations. 
7-10. 

SALEa 

Evidence  of  expenses  incurred  by  vendee:  Shortage  in  weight 

1.  Where  defendant  was  liable  to  his  vendee  for  the  cost  of  new  bags 

and  the  rebagging  of  peas  in  a  warehouse,  evidence  showing  merely 
the  total  amount  of  the  warehouse  charges,  including  storage  for 
which  defendant  was  not  liable,  did  not  establish  the  amount  of 
his  liability.    Liebermann  v,  Lippert,  1 

2.  Testimony  of  the  vendee  that  one  to  whom  he  had  sold  the  peas 

made  a  demand  of  him  for  such  charges  specifically,  being  objected 
to,  was  evidence  only  of  the  fact  of  the  demand,  and  did  not  tend 
to  prove  that  the  expenses  specified  had  been  incurred.  Ibid. 

3.  The  burden  of  showing  a  shortage  in  the  guaranteed  weight  of  peas 

sold  while  stored  in  a  warehouse  was  upon  the  vendee  and  was  not 
shifted  by  evidence  that  three  months  after  the  sale  there  waa 
a  shortage,  where  it  appeared  that  in  the  interval  the  peas  bad 
been  handled  over  and  rebagged,  giving  abundant  opportunity  for 
change  in  their  condition  and  amount.  IbidL 
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Warranty:  Breach:  Damages:  Evidence. 

4  The  purchaser  of  a  threshing-machine  engine  warranted  to  be  in 
good  working  condition  may  retain  it  and  recoup  against  the  pur- 
chase price  the  damages  which  its  defective  conaition  imposed 
upon  him,  sucii  as  for  the  wastage  of  time  of  himself  and  his 
threshing  crew  in  the  actual  effort  to  use  the  machine,  upon  the 
vendor *s  solicitation  that  he  do  so;  for  the  value  of  his  own  time  in 
reasonable  efforts  to  remedy  the  defects;  and  for  the  amount  paid 
for  the  hire  of  another  engine  for  a  few  days  to  do  the  work  for 
which  the  engine  would  have  served  had  it  been  as  warranted. 
Opteriberg  v,  Skelton,  Zit 

&  In  such  a  case  the  jury,  by  special  verdict,  awarded  the  purchaser 
damages  for  loss  of  earnings,  caused  by  defects  in  the  engine,  dur- 
ing the  time  it  was  actually  operated,  but  the  court  rejected  the 
allowance  as  too  remote.  Heldf  that  the  admission  of  evidence  of 
such  damages,  and  permitting  the  jury  to  find  thereon,  was  not 
prejudicial  to  the  vendor.  TbicL 

0.  The  trial  court  in  such  a  case  submitted  to  the  jury  questions  as  to 
the  value  of  the  puirchaser's  time  spent  in  thirteen  trips  to  get  the 
engine  repaired  and  in  six  days  trying  to  repair  it,  and  included 
the  amounts  found  by  the  jury  in  the  judgment,  but  the  question 
whether  so  much  time  was  in  fact  consumed  was  not  submitted. 
HelcL  equivalent  to  a  decision  that  it  was  established  without  dis- 
pute that  the  amount  of  time  stated  in  the  questions  was  actually- 
so  spent  Ibid, 

Same:  Pleading:  Election  between  claims 

7.  In  an  action*to  recover  for  a  heating  plant,  where  defendant  had 

oounterclaimed  for  the  amount  he  claimed  to  have  paid  thereon, 
he  was  properly  required,  at  the  close  of  the  testimony,  to  elect 
whether  his  claim  would  be  for  a  breach  of  warranty  or  a  rescis- 
sion of  the  contract   Martin  v.  Eastman,  286 

8.  The  complaint  in  such  case  alleged  sale  and  delivery  of  a  furnace 

and  a  certain  amount  of  piping  and  radiation  previously  selected 
and  designed  by  defendant  Defendant,  by  way  of  answer  and 
counterclaim,  set  up  an  express  warranty  to  heat  the  house,  and  a 
breach  thereof.  This  was  denied  in  the  reply.  Upon  the  trial  of 
such  i&sue  plaintiff's  evidence  tended  to  siiow  an  express  refusal 
to  warrant,  and  the  jury  found  that  there  was  no  warranty.  Held, 
that  defendant  was  not  in  a  position  to  claim  error  for  failure  to 
submit  to  the  jury  the  question  of  an  implied  warranty  of  suitable- 
ness. Ibid,, 

Same:  Notice  of  defects:  Waiver:  Warranty  construed, 

9.  A  contract  of  sale  of  a  traction  enj^ine  provided  that  the  vendee 

should  give  written  notice  of  any  failure  of  the  machine  to  satisfy 
the  warranty,  to  the  vendor  and  also  to  tiie  agent  from  whom  it 
.was  received;  that  notice  to  either  alone  should  not  be  sufficient; 
and  that  no  agent  should  have  power  to  waive  any  of  the  condi- 
tions of  the  contract  In  an  action  by  the  vendee  for  breach  of 
^  warranty,  a  failure  to  show  that  such  notice  was  given  to  the 
agent  from  whom  the  machine  was  received  is  held  ratal  to  a  re- 
covery, although  the  notice  was  given  to  an  agent  higher  in  au- 
thority and  to  the  vendor.    Trapp  v.  New  Birdsall  Co,  543 

10.  Where  the  notice  given  in  such  a  case  was.  on  a  former  appeal,  held 
insufficient  as  a  matter  of  law,  that  de  ision  was  binding  upon  a 
second  trial,  the  evidence  being  the  same.  Ibid, 
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11*  If  the  Tendor  of  a  machine  acts  in  respect  to  remedying  defects 
therein  without  the  notice  which  the  contract  of  sale  caXis  for,  such 
conduct  waives  the  giving  of  any  notice  other  than  that  upon 
which  it  is  based;  but  the  mere  fact  that  an  agent  of  the  vendor 
visited  the  machine  and  attempted  to  make  it  work  properly,  after 
an  insufficient  notice  had  been  given,  without  proof  that  he  was 
sent  by  the  vendor  or  tliat  the  vendor  had  knowledge  of  his  con- 
duct, does  not  show  a  waiver  of  the  required  notice,  especially 
where  the  contract  provides  that  no  agent  shall  have  power  to 
waive  any  of  its  provision&  IbicL 

13.  In  an  action  for  breach  of  warranty  that  a  traction  engine  sold  to 
plaintiff  was  "  capable  of  doing  as  much  and  as  well  as  other  ma- 
chines of  like  size  and  proportions,"  the  admission  of  evidence  and 
submission  of  the  case  to  the  jury  on  the  theory  that  the  warranty 
covered  a  fault  in  the  size  of  the  boiler,  in  that  it  was  not  large 
enough  to  enable  the  machine  to  develop  as  much  power  as  other 
machines  of  the  same  nominal  horse  power,  was  error.  Ibid, 

Same:  Soundness  of  horse:  Special  damages, 

IS.  If  at  the  time  of  the  delivery  of  horses  to  a  purchaser  they  had  con- 
tracted the  distemper,  although  the  disease  did  not  develop  until 
after  they  came  into  his  possession,  thev  were  unsound  within  the 
meaning  of  a  warranty  of  soundness.  McCann  v.  Ullman,  574 

• 

14  In  such  a  case  the  purchaser  mav  recover  for  loss  occasioned  by  the 
distemper  being  communicatea  to  his  own  horses  by  those  pur- 
chased, if  special  damages  in  that  respect  are  properly  pleaded  and 
Eroven.  but  loss  occasioned  by  the  interruption  of  the  purchaser's 
usiness  due  to  the  sickness  of  those  horses,  is  not  a  proper  ele- 
ment of  damages,  in  the  absence  of  allegations  of  special  oama^e 
in  that  resi)ect.  Ibid, 

Sale  of  grain  for  future  delivery:  Gambling:  Burden  of  proof , 

15.  To  uphold  a  time  contract  for  the  sale  and  delivery  of  grain  upon  a 
board  of  trade,  it  must  affirmatively  and  satisfactorily  appear  that 
it  was  made  with  an  actual  view  to  the  delivery  and  receipt  of  the 
grain,  and  not  as  a  cover  for  a  gambling  transaction.  Barnard  v, 
Backhaus,  52  Wis.  593,  followea.    Barlleti  v.  Collins,  477 

10.  The  rule  as  to  burden  of  proof,  laid  down  in  Barnard  v.  BackJiaus, 
53  Wis.  598,  was  not  changed  by  the  subsequent  enactment  of 
sec  2319a,  Stats.  189a  Ibid, 

Sale  of  standing  timber.    See  Logs  and  Logoinck 

Sale  of  land.    See  Vendor  and  Purchaseb. 


SCHOOLS  AND  SCHOOL  DISTRICTa 

1.  Although  sees.  961, 962,  Stats.  1898,  if  unaffected  by  other  provisions, 

would  seem  to  permit  a  school  district  treasurer  to  resign  at  will 
and  thus  create  a  vacancy  in  the  office,  yet  tlie  specific  provision 
of  sec.  443  that  *'  he  shall  hold  office  until  his  successor  be  elected 
or  appointed  and  qualified  as  herein  provided"  must  govern;  and 
he  cannot  vacate  his  office,  therefore,  either  by  abandonment,  ac- 
ceptance of  an  incompatible  office,  or  resignation.  State  ex  reL 
Wheeler  r.  Nobles,  202 

2,  Under  sec.  443,  Stats.  1898,  providing  that  the  clerk  of  a  school  dis- 

trict shall  not  hold  the  office  of  treasurer,  a  treasurer  cannot,  by 
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attempting  to  resign  and  by  accepting  the  ofSce  of  clerk,  become 
eligible  to  the  latter  office  until  his  successor  as  treasurer  has  been 
chosen  and  has  qualified.  IbicL 

8.  Where  territory  in  the  town  of  A.  is  taken  from  «  joint  school  dis- 
trict comprising  territory  in  A.  and  L.  to  form  part  of  a  new  joint 
district  in  A.  and  8.,  the  supervisors  of  A.  and  L.  are  the  only  persons 
who,  under  sea  430,  Stats.  1898,  have  the  right  to  participate  in 
determining  the  amount  which  the  old  joint  district  should  pay 
to  the  new  one  by  reason  of  retaining  the  property;  and  a  deter- 
mination of  that  question  bv  the  supervisors  of  A.  and  S.  is  a  nullity. 
State  ex  ret  Joint  Sch,  Dist.  No.  8  r.  Joint  Sch,  Dist  No.  1,  313 

4  In  an  action  brought  by  taxpayers  against  a  school  district  and 
others,  the  complaint  alleged  that  the  school  board  had,  for  a  valu- 
able consideration,  unlawfully  and  with  a  fraudulent  purpose  en- 
tertained by  both  the  board  and  other  defendants,  purchased  from 
the  latter  certain  land  for  a  school-house  site;  and  a  part  of  the 
relief  demanded  was  a  rescission  of  the  purchase  and  the  return  to 
the  school  district  treasury  of  the  consideration  paid  therefor.  Held: 

(1)  The  assertion  of  a  valuable  consideration  was  a  sufficient  alle- 
gation that  moneys  of  the  district  had  passed  to  the  vendors  in 
pursuance  of  the  unlawful  and  fraudulent  purpose  entertained  by 
them. 

(2)  The  facts  stated  would  warrant  equitable  relief  against  said 
vendors,  especially  in  view  of  the  adverse  attitude  of  the  school 
board,  which  renders  necessary  a  suit  in  equity  by  taxpayers,  in* 
stead  of  a  direct  action  at  law  by  the  district  to  recover  the  money 
paid. 

(8)  Tliere  was  no  misjoinder  of  causes  of  action,  although  a  con* 
tract  between  the  boara  and  another  defendant-  for  the  erection 
of  a  school-house  on  said  site  was  alleged,  and  an  injunction  re- 
straining all  further  proceedings  was  prayed  for. 

(4)  The  fact  that  all  the  officers  of  the  district  were  participants 
in  the  wrong  complained  of.  rendered  unnecessary  any  prior  de- 
mand upon  the  district  to  proceed  for  the  relief  sought.  Ilgcuird  v. 
Dahkle,  366 

Sema    See  Corporations,  16. 

Separation.    See  Husband  and  Wife,  1-3. 

Sbbvicb  of  sunmiona    See  Judgment,  2.    Prooessl 

Setoff.    See  Corporations,  la 

Settlement.    See  Partnership,  1-5.    Pauper& 

Sheriffs  and  Constables.    See  Constitutional  Law,  4    Landlord 
AND  Tenant,  3-7. 

Signatures.    See  Deeds,  i  GL 

Soldiers'  Relief  Fund.    See  Paupers,  1« 

Special  Verdict.    See  Appeal,  17.    Master  and  Servant,  9l  Triai^ 

Specific  Performance.     See  Arbitration,  8.     Vendor  and  Pur- 
chaser, 3. 

State  and  Federal  Court&    See  Bankruptot. 
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Statute  of  FRAUDa  See  Landlord  and  Tenant,  1.  Logs  and  Log- 
ging, 1.    Mortgages.    Vendor  and  Purchaser,  1, 2, 

Statute  op  Limitations.    See  Limitation  op  Actions. 

STATUTEa 

Enactment:  Presumption  cm  to  contents:  Legislative  journals. 

1.  The  journals  of  the  two  houses  of  the  lefi^slature  may  be  referred  to 
b^  courts  as  to  the  steps  taken  by  the  legislature  in  the  passage  of 
bills,  and  they  are  generally  conclusive  m  that  regard.  They  are 
not  thus  effective  as  to  the  contents  of  a  law  when  such  contents 
are  called  in  Question.  In  such  a  case  the  presumption  is  that  the 
contents  of  a  law,  as  found  in  the  official  publication  thereof,  are 
the  same  as  when  it  passed  the  legislature,  and  that  it  was  consti- 
tutionally passed.  If  i£  be  challenged  upon  either  ground,  the 
question  presented  is  one  of  law  to  be  solved  by  the  court  in  the 
same  way  that  other  legal  questions  are  solved.  In  reaching  a 
conclusion  the  court  may  examine  the  journals  of  the  legislature 
as  to  what  it  did  in  the  passage  of  the  law;  and  as  to  the  contents 
thereof  it  may  go  further  and  examine  the  original  bill,  or  go  to 
any  other  source- of  information  that  may  be  judicially  considered 
trustworthy.  Milwaukee  County  v,  Jsenring,  9 

Time  of  taking  effect:  "  From  and  after  "  publication.    See  Statutes,  4. 

3.  Publication  of  an  act  of  the  legislature'  prior  to  its  taking  effect 
being  for  the  purpose  of  enablmg  persons  affected  to  shape  their 
course  accordingly,  a  provision  therefor  in  the  form,  the  act  shall 
take  effect  from  and  after  publication  thereof,  is  consistent  with 
such  words  being  used  exclusively  and  inconsistent  with  their 
being  otherwise  used.    O'Connor  v  Fond  du  Lac,  253 

Constitutionality.  See  Constitutional  Law.  Justices'  Courts,  5l 
Municipal  Corporations,  1-0.    Statutes,  5. 

General  and  special  or  local  laws.    See  Constitutional  Law,  1-Sl 

Declaratory  of  common  law:  Effect  of  repeal  ^ 

8.  A  well-established  principle  of  the  common  law  is  not  abrogated  by 
the  repeal  of  a  statute  merely  declaratory  thereof.  Chippewa  Falls 
V,  Hopkins,  611 

Construction.  See  Adverse  Possession,  4-12.  Appeal,  8, 12.  Bank- 
ruptcy, 6.  Banks,  3, 6. 10.  Criminal  Law,  a  Evidence,  la  Ex- 
ecutors. Fish  and  FismNo.  Forfeitures.  Garnishment,  2,  Z. 
Highways,  1.  Husband  and  "Wife,  2.  Insurance,  3^  Judgment, 
1,  a  Justices'  Courts,  2, 5.  Limitation  of  Actions,  1-3,  a  Mu- 
nicipal Corporations,  1,  7,  19,  20.  Paupers.  Process,  2.  Pub- 
lic Lands.  Sales,  la    Schools,  1-a   Waters,  17.    Witnesses,  1. 

4  The  words  "  from  and  after,**  used  in  a  statute  in  regard  to  time, 
are  ordinarily  held  to  signify  exclusion  of  the  day  from  which 
reckoning  is  to  be  made;  and  such  meaning  should  prevail  in  the 
absence  of  some  clear  legislative  intent  to  the  contrary.  O'Connor 
V.  Fond  du  Lac,  253 

a  In  the  construction  of  a  statute  no  presumption  arises  in  favor  of 
either  of  two  purposes  in  its  enactment  which  are  equally  in  dis- 
obedience of  the  constitutional  duty  of  the  legislature.  Trogman 
V,  Grover,  8^ 
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STATUTES  CITED,  Exa 
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VII, 
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I,  sea 
I.    " 


« 
M 
M 
M 


XIV, 


7  -      50(1,  513,  5U 

13  -       -     208, 310 
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30,28 

33  -       -        10,28 

3  -  -  393,895 
15  -  393,895,396 
21   -  9,12-15,19,20 

1  -   -   -  511 

9  -  354,264,266, 

269 


1897.  CiL  347,  sea  7 
1899.  "   82  - 
1899.  "  231  - 
1899.  "  811,  sea  15 


-  -    368 

-  674, 576 

-    838 

-  507, 518 


Revised  Statutes  of  1849. 

Ch.    10,  sees.  3,  4,  8-15    -       -    513 
"   141,  sec.  7  -       -       -       -    513 

Revised  Statutes  of  1858. 


18  . 


-    616 


Session  Laws. 


185a 
186t 
1876. 
1877. 
1877. 
187a 
1882L 
188a 

188a 
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1885. 
1885. 

1887. 
1887. 
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1887. 
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1891. 

1891. 


1891. 

u 

1891. 

«< 

1891. 

« 

1891. 

<( 

1891. 

M 

189a 
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1895. 
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189a 
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1897. 
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1897. 
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1897. 
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M 

Ch.  49  -  -  -  -  320 
88  -  -  -  -  220 
364  .  -  -  11,  21,  24 
193  -  -  .  -  237 
227  -  -  -  11,  21,  24 
137  -  -  -  11,24 
818  -  -  -  -  563 
152,   Bubch.   XVIII. 

•  sec.  5  -  -  257 
183,  subch.  I,  sec.  1  -  210 
183,       "     VII,  sees. 

1,10  -  -  210 
164  -  .  -  -  614 
441,  subch.  V,  sea 

24-        -580,586 

128    .        -       -       -    393 

128,  sea  5  -       -     894, 8€6 

128,    "9.        -     894,395 

128,    "    158      -       -    394 

235    -       -       -       -    566 

22    -        -        -     393,394 

59   -        -        -       -209 

59,  subch.  VII,  seca 

1,  10       -       -    210 
59,  subch.  XXI,  seca 

4,5         -       -    210 
59,  subch.  XXI,  sea 

6  -  -  -211 
124  -  -  -  -  620 
124,  sea  9  -  -  621 
124,  "  11  -  618,621 
124,  "  13  •  -  -  621 
124,  sec&  15,  21  618,  621 
86  -  -  -  316,320 
164,  subch.  IV,  sea  5  614 
216  -  -  520,528,526 
9  -  -  -  -  681 
173  -  -  .  -  681 
247  -  -  354»260, 268 
247,  sees.  2, 6    -       -    263 
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Ch.    18,  seca  a  4,  8-15    -  -    513 

"      15,    "79,80-        -  -    328 

•«      19,  sea    85       -       -  615,617 

*•    172,   .'*     7         ...  -    513 

Revised  Statutes  of  187a 


Section 
•< 

«< 

M 
M 
M 
« 


7  - 

8  - 
1294  - 
1339  - 
1499  - 
1501  - 
1512  - 


-  518 
511, 517 
616, 617 
259,260 
851,  522 

-  851 
522-528 


Sections  15ia  1514  850, 522,  524.  525 
Section   1517   -       522, 524,  526-528 

1777  -  -  -  -  563 
Sections  2899, 2902  -  -  371,273 
Section  3221  -  -  -  -  417 
Sections  3314-3347  (oh,  148)  -  217 
Section  4618    ....    518 

4719    ....    681 

S.  &  B.  Annotated  Statutes, 


Section  1778 
•*      4243 


99, 100, 104 
-     529, 531 


Statutes  of  1898. 


Section 


7  - 

8  - 
69,  subcL  3 

420    . 

431    - 

433a 

443    . 
Sections  676,682,683 
Section     824   . 


« 

M 
M 
tt 


tt 
tt 
tt 
tt 
tt 
tt 
tt 


961  - 

962  - 
12106  - 
1273  - 
1326  - 
1339  - 
1492/- 


-  513 
506,  511,  517 

-  403 

-  318, 315 

.  205 

-  207 
202, 204^  205 

-  224 
.  225 

202,  204-206 

202,  205,  206 

.  225 

•  233, 239 

-  237, 238 

.  253 

-  574, 576 
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STATUTES  CITED,  Era— con. 

•k      

STATUTU8  OV  1898 

— con. 

DTATUTUB  UF   10W5 COD. 

Section  1499   -       - 

•     883,845 

Section 

2766   -       - 

•     667,665 

1500   - 

-    833 

« 

2769   -       - 

-     632,634 

«        1500,  Bubd-  4 

-     830, 382 

M 

2772   -       - 

•     650.667 

1501    - 

•     838,845 

M 

2801    .       . 

-     655,656 

Sections  1502-1511  - 

-    833 

M 

2829   - 

-    656 

Section  1512   - 

838, 525, 528 

« 

2870   -       . 

-        -    647 

Sections  1518-1516  - 

-    833 

M 

2873   -       . 

-    168 

Section   1517   - 

-     832, 528 

•f 

2883   -        - 

153, 866, 369 

Sections  1518-1529  - 

-    832 

Sections  2920, 3921  - 

AAA 

Section  1529a 

-     330, 332 

Section 

2949   -        - 

-     650,669 

Sections  15296. 1529c 

830,  832.  333 

(« 

2982,  subd.  15 

-    667 

1529d-1529i 

-     830, 832 

(( 

2988   - 

-    635 

Section  1607a 

-    539 

c< 

3049   - 

117, 121, 668 

1697    - 

.     408, 414 

a 

3068   -        - 

-    643 

"       .1748    - 

-    498 

<« 

3069,  subd.  2 

-    120 

1767    - 

-       -    498 

« 

8069,     •*      8 

-     686,639 

1773    -       . 

-    104 

« 

3070   - 

171, 177, 668 

1775    - 

-       -    498 

M 

3187    - 

-    286 

Sections  1777-1777d 

-    563 

tt 

3227   - 

.     152, 154 

Section  18166- 

-    253 

t§ 

3295   - 

-     238,238 

1941—43     .      J 

B73,  375,  376 

i€ 

3298   - 

-     233,237 

1941—44   372,378,375-377 

« 

3313   -.       - 

-    240 

Sections  1941— 45  to    1941—62  373, 

« 

3315   - 

-    122 

375,  376 

ti 

3331    - 

-    573 

Section   1941—64   - 

-    376 

M 

3572   .        . 

-    290 

1943    - 

372.  875-377 

M 

3626    - 

-    280 

*'       2024, 8ubse<^j;.  18, 19 

M 

8626,  subd  4 

.    290 

[PPL  1528. 1529]  136. 146 

»t 

8719   - 

-    635 

<<        2024,  subsec.  19,  subd.  5 

<C 

8725   .       - 

-     632-^34 

[pi  1529 
"       2024,sub8ea47 

-    146 
p.  1537]  137, 
L40,  149,  150 

M 
« 

8727   -       - 
4069   - 

-  632.634 

-  -    4.8 

1 

tt 

4210   - 

-      420,440 

«        2077    - 

-     108, 116 

tt 

4211   -       . 

420,  440,  443 

2317   - 

77,84 

tt 

4212   - 

428, 439, 440 

2319a.       -      - 

478,  481,  484 

tt 

4213     420, 440, 442, 444, 445 

2347    - 

48,51 

M 

4214   -       420, 421, 44(M44 

2364   - 

-    232 

« 

4219   - 

-        -      30 

2525   - 

-     898,402 

tt 

4222   -        -  29,80,413,414 

2604    - 

-    196 

tt 

4252   -        409,414  417^418 

"        2609a  - 

-    374 

Sections  4255. 4256  - 

H95 

2610    - 

-    655 

u 

4424,4425  - 

.       -    485 

Sections  2639,  2640  - 

.     639, 642 

u 

44660,44666 

-       •    464 

Section  2646   - 

-    596 

M 

4532,4535,4538-       •    485 

2647   - 

.     670, 571 

Section 

4561a- 

-       -    508 

2654   -       - 

-     258,259 

«( 

4568   -       - 

.    464 

2656   - 

•        -    306 

M 

4618   - 

-    513 

•*       2668   - 

-    596 

M 

4719   -       - 

-       -    681 

2762    - 

-        -    668 

M 

4721    - 

-       -    508 

Stock  and  Stockholders.    See  Bank&    Ck)RPORATiONa 

Streets.    See  Municipal  Corporations,  15-18L 

Subcontractors.    See  Liens,  L 

Succession.    See  Corporations,  18. 

Summons,  Service  of.    See  Judgment,  a    PnoCESSi 
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SUPREME  COURT. 
See  Appeal  and  Error. 

1.  "  The  original  jurisdiction  of  the  supreme  court  extends  to  all  ju^ 

dicial  questions  affecting  the  sovereignty  of  the  state,  its  franchises 
or  prerogatives,  or  the  liberties  of  its  people."  In  re  Court  of 
Honor  of  1  Uinois,  625 

2.  If  any  given  case  satisfies  the  test  above  indicated,  the  court  may 

exercise  its  jurisdiction  or  not  as  it  sees  fit,  where  the  circuit  court 
has  concurrent  jurisdiction.  Iln(L 

8b  In  a  case  falling  within  the  original  iurisdiction  of  the  court,  the 
general  rule  is  not  to  exercise  it  where  the  primary  right  to  be 
vindicated  is  of  a  private  nature,  though  the  question  involved  is 
publici  juris,  and  even  though  a  state  officer  is  a  party.  IbicL 

4  No  departure  from  the  general  rule  indicated  will  be  made  unless 
the  circumstances  are  of  such  an  extraordinary  character  that 
adequate  relief  cannot  be  obtained  by  first  resorting  to  the  juris- 
diction of  the  circuit  court  Mere  delay,  or  even  irreparable  loss 
to  a  private  person,  will  not  necessarily  be  deemed  sufficient.  Ibid, 

Suretyship.    See  Executors.    Guaranty. 

Surveys.    See  Boundaries.    Public  Lands.    Waters,  0. 

Tackino.    See  Judgment,  3,  4 

TAXATION. 

Where  no  evidence  under  oath  is  given  or  offered  before  the  board 
of  review  upon  an  application  to  reduce  an  assessment,  the  board 
has  no  power  to  reduce  the  valuation.  State  ex  reL  Heller  t?.  Puld- 
nery  56 

Title  to  land.  See  Adverse  Possession.  Deeds.  Equity.  Husband 
and  Wife,  5-7.  Municipal  Corporations,  15-18.  Vendor  and 
Purchaser.    Waters. 

Torts.  See  Banks,  7.  Boundaries,  1.  Conspiracy.  Landlord  and 
Tenant,  3-7.  Limitation  op  Actions,  1-3.  Master  and  Serv- 
ant, 8-1^    Neolioence.    Railroads. 

Towns.    See  HiGHWAva    Justices'  Courts,  4, 

TRANSACnONS  WITH  DECEDENTS.     See  WITNESSES,  1. 

TRIAL. 

Hcux  of  trial    See  Constitutional  Law,  8. 

Presence  of  accused:  Record,    See  Criminal  Law,  9. 

Selection  of  jury.    See  Criminal  Law,  1-7. 

Evidence:  Examination  of  witnesses.    See  Evidence.    Witnesses. 

Same:  Objections:  Purpose:  Duty  to  explain  rulings, 

1.  The  purpose  of  objections  to  questions  on  the  examination  of  a  wit- 

ness is  not  solely  to  enable  the  objecting  party  to  Insist  on  error  in 
the  appellate  court,  but  is  in  part  to  enaoie  the  counsel  who  is  con- 
ducting the  examination  to  avoid  error  and  more  effectually  prove 
his  case  or  defense.    CoJbum  v,  C,  St  P.,  M,  db  O,  R.  Co,  877 

2.  Where  counsel  on  either  side  is  unable  to  comprehend  the  reason  for 

excluding  evidence,  and  in  good  faith  appeals  to  the  court  to  indi- 

VOL.  109—47 
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cate  specifically  such  reason  in  order  that  he  may  frame  his  Ques- 
tions m  such  a  manner  as  to  meet  such  ruling,  it  becomes  the  auty 
of  the  court  to  do  sa  Ibid» 

Court  and  jury:  Belative  functions.  See  Abtebsb  Possession,  10-12l 
Appeal,  6, 17.  Boundabies*  2.  Cobpo&ations»  4  Highways,  3, 
4.    Sales,  6. 

8.  If  all  the  issues  of  fact  raised  by  the  pleadings,  that  are  contro- 
verted on  the  evidence,  are  submitted  to  the  jury  for  determina- 
tion, the  omission  to  submit  other  issues  is  not  reversible  error. 
Bullen  V,  MUwavkee  Trading  Co,  41 

Instructions  to  jury.    See  Appeal^  7,  8,  IS.    New  Tbiai^  2l 

4.  It  is  error  for  the  trial  court  to  state  to  the  jury  the  legal  effect  of 
their  answer  to  a  question  in  the  special  verdict  Sheppard  v. 
Mosenkrans,  68 

6.  Where  a  case  is  submitted  to  the  jury  for  a  special  verdict,  it  is 
error  to  give  instructions  applicable  only  to  a  general  verdict  Bart' 
lett  V.  Collins,  ATI 

Verdict.  See  Appeal^  17.  CancmAL  Law,  2l  Damages.  Master  and 
Servant,  8,  9. 

Findings  ^  fact  by  court  See  Appeal^  6^  1&  Divorce,  2l  Vendor 
AND  Purchaser,  2. 

New  trial    See  New  Trial. 

Trusts  and  Trustees.    See  Ck)RPORATiONS,  10,  IL    Equttt.  Will& 

Ultra  Vires.    See  Municipal  Corporations,  ISl    Waters,  14. 

Undertaeing.    See  Appeal,  ^ 

VENDOR  AND  PURCHASER  OP  LAND. 

See  Deeds.    Husband  and  Wife,  5.    Logs  and  Logging.    Waters,  14 

1.  Oral  authority  is  sufficient  to  empower  an  agent  to  make  a  written 

contract  for  the  sale  of  land.    Brovm  v.  Qrisufold,  275 

2.  In  an  action  to  enforce  specific  performance  of  a  written  contract 

for  the  sale  of  land,  made  by  an  agent  who  had  only  oral  author- 
ity, the  only  disputed  question  of  fact  was  whether  the  agent  liad 
been  given  authority  to  sell  or  only  to  find  a  customer.  The  first 
seventeen  findings  of  the  court  were  mere  recitals  of  the  testi- 
mony and  correspondence  of  the  defendant  and  the  agent.  The 
eighteenth  finding  was  that  the  agent  had  not  been  authorized  by 
defendant  to  execute  the  contract  sought  to  be  enforced.  A  Ques- 
tion largely  debated;  before  the  trial  court  was  whether  oral  au- 
thority could  suffice  to  empower  the  agent  to  make  a  written 
contract  for  the  sale  of  land.  The  evidence  preponderated  in  favor 
of  the  view  that  the  agent  had  been  given  authority  to  selL  Heid, 
that  said  eighteenth  finding,  being  ambiguous,  would  be  con- 
strued merely  as  a  conclusion  that  oral  authority  to  sell  land  was 
not  authority  to  execute  a  binding  contract  for  its  sale,  and  not  as 
a  finding  that  the  agent  had  not  been  given  authority  to  sell   Ibid. 

8b  After  the  Commencement  of  an  action  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  the  defendants  disabled 
themselves  from  making  an  effective  convejjrance  b^  convevirig  the 
land  to  a  purchaser  upon  whom  the  notice  of  lis  pendens  had 
been  served.  Held,  that  a  decree  in  plaintiff's  favor  should  be 
such  that  of  its  own  force  it  will  transfer  to  him  all  of  the  title 
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which  the  defendants  had  at  the  time  of  the  oommencement  of 
the  suit,  whether  now  vested  in  them  or  in  some  person  claim ine 
under  them  subsequent  to  that  data  Ibid. 

4  In  an  action  to  foreclose  a  land  contract,  judgment  by  default  was 
entered  adjudging  a  foreclosure  in  case  the  defendant  failed  to 
pay  the  amount  aue,  including  taxes,  eta,  and  also  the  value  of 
improvements  made  by  a  subsequent  purchaser  from  the  vendor. 
Thereafter  an  assignee  of  the  defendant  intervened  and  asked  that 
the  provision  as  to  payment  for  improvements  be  stricken  from 
the  judgment  and  that  he  have  such  other  relief  as  might  be  equi- 
table. Heldy  that  it  was  within  the  discretion  of  the  court  to  set 
aside  the  judgment  entirely  and  grant  a  new  trial,  with  leave  to 
the  plaintiffs  to  amend  their  complaint  in  respect  to  the  improve- 
ments.   Allen  V.  Coe,  635 

&  A  judgment  granting  foreclosure  of  a  land  contract  only  in  case  the 
defendant  failed  US  comply  with  certain  conditions,  among  which 
was  the  payment  for  improvements  made  by  a  subsequent  grantee 
of  the  vendor,  does  not  grant  relief  in  excess  of  the  prayer  of  the 
complaint  that  defendant  be  entirelv  excluded  from  any  interest 
in  the  land,  and  that  plaintiffs  title  be  quieted.  IbidL 

Venue.    See  Constitutional  Law,  a 

Verdict.    See  Appeal,  17.    Criminal  Law,  2,    Damaqe&    Master 
AND  Servant,  9.    Trial,  4,  6. 

Veterinary  Expert.    See  Evidence,  10. 

Voluntary  Assignment.    See  Banks,  9, 12, 13^ 

Waiver. 
Of  condition  precedent.    See  Action,  1-8. 
Of  right  to  dispute  facta    See  Appeal,  13l 
Of  want  of  jurisdiction.    See  Appearancel 
Of  costa    See  Bankruptcy,  4  (c). 
Of  defense.    See  Bankruptcy,  4  (d). 
Of  stipulation  as  to  extras.    See  Building  Contracts. 
Of  condition  as  to  notice.    See  Landlord  and  Tenant,  21 
Of  notice  of  defects.    See  Sales,  11. 

Warranty.    See  Sales,  4-6,  8, 14. 

WATERa 
See  Adverse  Possession,  11.    Arbitration,  2,  &    Public  Lands. 

Title  to  land  covered  by  water:  Lakes:  Adverse  possession, 

1.  Land  covered  by  the  waters  of  lakes  or  ponds,  or  by  water  partak- 

ing of  like  character  as  regards  public  rights,  though  in  form  con* 
veyed  by  a  federal  or  state  patent,  is  vested  in  the  state  the  same 
after  such  conveyance  as  before,  such  conveyance,  as  to  such  land, 
being  absolutely  void.    Illinois  Steel  Co,  v,  Bitot,  418 

2.  The  title  to  land  of  the  character  mentioned,  in  the  territory  out  of 

which  the  state  of  Wisconsin  was  formed,  prior  to  such  formation, 
was  in  the  United  States  in  trust  to  preserve  to  the  people  of  pros- 
pective states  the  enjoyment  of  the  waters  covering  the  same  to 
the  line  of  ordinary  high- water  mark,  to  the  same  extent  as  tidal 
waters  are  enjoyable  by  the  rules  of  the  common  law.  When  this 
state  was  admitted  into  the  Union  such  trust  as  to  such  land 
within  the  boundaries  devolved  upon  it  and  there  remains,  for  it 
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is  powerless  to  divest  itself  of  the  trust  so  far  as  its  preservation  is 
necessary  to  maintain  in  all  its  integrity  the  character  of  such 
waters.  IhicL 

3.  The  presumption  $i8  regards  land  covered  by  water  of  the  character 
above  indicated  is  tliat  the  trust  mentioned  attached  thereto  be- 
fore the  government  survey  was  made,  and  that  the  extension  of 
such  survey  over  and  the  conveyance  of  such  land  in  form  was 
void;  or  that  a  trust  of  a  like  character  attached  to  the  land  bv 
reason  of  the  shore  line  being  extended  by  erosion.  Jbii. 

4  The  title  to  land  held  by  the  state  in  trust  to  preserve  to  the  people 
thereof  the  enjoyment  of  lakes  and  ponds  does  not  change  by  arti- 
ficial filling  so  as  to  raise  the  surface  above  the  level  of  the  water. 

Ibid 

5.  Adverse  possession  of  land  covered  by  water,  which  is  the  subject 
of  private  ownership,  may  be  acquired  by  any  means  which  actu- 
ally and  notoriously  exclude  the  true  owner  therefrom,  effectually 
disseising  him  thereof.  Otiier  means  than  physical  exclusion  by 
residence  thereon  or  by  inclosing  the  same  will  accomplish  it  IbicL 

&  The  mere  ownership  of  the  shore,  where  title  stops  at  the  water's 
edge  by  reason  of  tlie  public  character  of  such  water,  does  not  en- 
title one  to  maintain  ejectment  to  obtain  possession  of  land  buvond 
the  water's  edge.  *  Ibid. 

7.  Private  interests  in  land,  if  there  be  any  below  the  line  of  ordinary 
high- water  mark  of  public  w&ters,  is  prima  facie  incident  to  the 
ownership  of  the  shore,  and  if  title  to  the  latter  be  divested  from 
one  by  adverse  possession,  the  interests  which  are  incidental 
thereto  pass  with  it.  Ibid. 

&  A  prima  fade  paper  title  in  plaintiff,  established  in  an  action  of 
ejectment,  does  not  entitle  him  to  recover  as  a  matter  of  law  in 
the  face  of  evidence  tending  to  show  that  the  premises  in  contro- 
versy are  not  subject  to  private  ownership  because  of  being  mrt 
of  the  bed  of  a  lake.  ibid 

9.  Though  the  government  survey  and  plat  of  premises^in  controversy 
shows  them  to  be  upland,  and  the  mapping  thereof  into  lots  and 
blocks  b]^  a  person  claiming  to  be  the  owner  indicates  the  same, 
the  physical  situation,  as  to  whether  such  premises  are  or  are  not 
a  part  of  the  bed  of  a  lake,  will  prevail  Ibid 

10.  It  is  not  necessary  that  a  particular  locality  should  be  wholly  cov- 

ered by  water  constantly,  or  be  covered  sufficiently  to  be  suscep- 
tible of  navigation,  to  give  thereto  the  character  of  a  lake  bed  as 
regards  title  thereto.  If  a  bod^  of  water  is  not  a  river,  yet  is  rea- 
sonably constant  in  character,  it  is  a  pond  or  lake,  and  the  limits 
thereof  are  the  natural  shore  though  water  does  not  constantly 
stand  at  that  point  Ibid. 

11.  If  a  plaintiff  in  ejectment  establishes  prima /aete  paper  title  to  the 

lociis  in  quo,  he  is  not  entitled  to  recover  as  a  matter  of  law  in  the 
face  qf  evidence  tending  to  show  that  the  premises  are  submerged 
by  water  and  are  appurtenant  to  a  shore  the  title  to  which  has 
been  divested  from  the  true  owner,  so  called,  by  adverse  posses- 
sion. Ibid 

Riparian  rights:  Purprestiires:  Abatement 

12.  A  structure  built  upon  the  bed  of  a  lake,  not  in  aid  of  navigation, 

such  as  a  building  in  which  to  store  and  repair  boats,  is  a  pur- 
presture.    AtCy  Gen,  ex  reL  Askew  v.  Smith,  533 
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13w  A  pier  may  lawfully  be  built  by  a  riparian  owner  in  aid  of  naviga- 
tion, through  shoal  water  to  navigable  water;  but  if  built  by  one 
not  a  riparian  owner  it  is  a  purpresture.  I  bid, 

14.  Where  the  owner  of  a  lot. bordering  on  a  lake  conveys  the  lake  end 

thereof,  including  the  shore,  to  a  railway  company  in  fee  simple, 
he  ceases  to  be  a  riparian  owner.  Even  if  the  company  has  no 
power  to  acquire  a  fee  in  its  right  of  way,  but  only  an  easement, 
yet  the  conveyance  of  the  fee  to  it  transfers  the  title  and  is  Talid 
until  assailed  m  a  direct  proceeding  by  the  government.  Ibid. 

15.  A  mere  purpresture  is  liable  to  abatement  in  a  suit  in  equity  by  the 

attorney  general,  though  it  is  not  a  public  nuisance.  Ibid 

16i  In  an  action  to  compel  the  removal  of  a  boat  house  and  pier  in  a 
lake,  the  attorney  general  filed  a  complaint  which  sought  enforce- 
ment of  the  rights  of  the  state  and  the  private  rights  of  the  relator, 
an  alleged  riparian  owner,  as  welL  The  proofs  showed  that  the 
structures  were  purprestures  though  not  a  public  nuisance,  but 
showed  that  the  relator  was  not  a  riparian  owner  and  suffered  no 
private  injury.  The  attorney  general  did  not  appear  in  court  on 
the  trial,  but  made  no  attempt  to  withdraw  tne  complaint  or 
discoutinue  the  action.  Held,  that  judgment  requiring  the  re- 
moval of  the  purprestures  should  have  been  rendered.  Ibid 

Dams:  Flowage  of  lands,    % 

17.  A  corporation  organized  to  build  and  maintain  a  dam  across  a  river 
for  hydraulic  and  manufacturing  purpo(<es  and  to  improve  the 
river  and  facilitate  the  running  of  lo^  therein,  acquired  a  fran- 
chise, previously  granted  by  the  legislature,  under  which  it  had 
power  to  secure  fiowage  rights  under  sec.  1777,  R.  S.  1878.  as 
amended  by  ch.  318,  Laws  of  1882  (Stata  1898,  sees.  1777-1777d), 
and  erected  its  dam  pursuant  to  such  franchise.  In  proceedings 
under  said  sec.  1777  to  obtain  compensation  for  the  overflowing  of 
lands  by  such  dam,  held  that  the  corporation  cannot  be  heard  to 
say,  as  a  reason  why  commissioners  or  appi'aisal  should  not  be  ap- 
pointed, that  the  dam  was  built  higher  than  was  absolutely  neces- 
sary to  accomplish  the  particular  purposes  mentioned  in  said  sec- 
tion, i.  a  the  improvement  of  the  stream  and  driving  logs  therein, 
and  that  the  overflowing  of  the  lands  in  question  was  not  neces- 
,  sary  for  those  purposes.    Chamley  v,  Shawano  \\.  P,  <St  R,  I.  Co, 

568 

18w  Although  a  dam  across  a  navigable  stream,  constructed  without 
authority  from  the  state,  may  be  a  public  nuisance,  and  the  per- 
sons who  have  constructed  it  cannot,  as  against  the  public,  acquire 
a  prescriptive  right  to  maintain  it,  yet  if  the  dam  overflows  the 
land,  of  a  private  person  its  proprietors  may  acquire  rights  of  flow- 
age by  prescription  the  same  as  though  the  dam  had  been  author- 
ized by  the  state.  Ibid 

19.  A  dam  built  and  maintained,  without  legislative  authority,  by  a 
riparian  owner  on  a  stream  navigable  only  for  the  purpose  of  float- 
ing logs,  is  not  unlawful  if  it  does  not  materially  affect  or  abridge 
the  beneficial  use  of  the  stream.  Ibid 

WILLa 

1.  By  one  clause  of  a  will  drawn  by  a  testator  who  had  devoted  almost 
nis  entire  life  to  educational  work,  he  gave  to  his  wife,  to  hold  in 
trust  for  his  infant  son  and  such  other  parties  as  might  be  named 
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in  the  will,  all  his  property,  of  the  value  of  about  $21,000,  including 
his  homastead  worth  $8,000.  He  also  named  his  wife  as  executrix 
of  the  will  and  trustee  for  the  purposes  therein  named,  and  by  an- 
other clause  "devised  as  aforesaid '^  all  his  property  to  his  said 
executor  and  trustee,  to  provide  for  the  care  and  maintenance  of 
said  son  and  of^uch  other  children  (if  any  should  be  bom)  as  mi^ht 
survive  him,  and  directed  that  when  said  son  attained  his  profes- 
*  sional  degree  she  assign  to  him  such  sum  out  of  the  proceeds  of  the 
estate  as  might  be  of  help  in  starting  him  in  the  practice  of  his 
profession,  and  at  the  same  time  be  within  the  limits  of  her  abilitv* 
to  relinquish  from  her  estate  without  detriment  to  the  other  chil- 
dren,  if  an^.  He  also  provided  that  in  case  there  were  other  chil- 
dren she  might,  upon  their  attaining  majority  or  marrying,  assign 
to  them  such  part  of  lUs  estate  as  she  might  deem  needful  and 
within  her  abinty  to  relinauish.  There  were  no  other  children 
and  no  other  persons  namea  in  the  will  as  objects  of  the  testator^s 
bounty.  The  relations  between  the  testator  and  his  wife  were  cor- 
dial, and  the  terms  of  the  will  show  that  he  had  confidence  in  her 
business  ability  and  judgment,  but  no  specific  provision  was  made 
for  her,  and  she  was  possessed  of  no  property  of  her  own.  Held, 
that  the  intention  of  the  testator  was  to  bequeath  to  his  wife  both 
the  legal  estate  and  the  beneficial  interest  in  all  his  property,  sub- 
ject only  to  the  trust  imposed  for  the  benefit  of  the  son.  Vavie^ 
V,  DavieSf  139 

2.  Testamentarv  trustees  who  are  given  a  portion  of  the  testator's  es- 
tate to  hold  and  administer  for  the  benefit  of  persons  in  existence 
and  also  for  the  ultimate  benefit  of  yet  unascertained  persons,  in- 
cluding unborn  children,  may  appeal  from  an  order  or  judgment 
for  the  distribution  of  said  portion,  even  though  all  the  persons  in 
existence  who  are  beneficially  interested  in  the  conduct  of  the 
trustees  consent  to  such  distribution.     In  re  LnscomJbe's  WUlj  186 

8.  In  such  a  case  one  of  the  joint  trustees  who  believes  that  the  judg- 
ment deprives  the  trust  estate  of  property  belonging  to  it  has 
power  to  appeal,  notwithstanding  the  refusal  of  his  co-trustee  to 
join  with  him;  and  if  all  parties  in  interest,  including  such  co- 
trustee, are  before  the  appellate  court  it  may  consider  the  merits 
of  the  appeal  Ibid. 

4  The  trustee  so  appealing  acts  in  peril  of  being  denied  reimbiurse- 
ment  of  his  expenses  if  his  appeal  is  not  taken  in  good  faith  and 
upon  reasonable  grounds  Ibid, 

5.  A  testator,  after  certain  specific  legacies,  gave  the  residuum  of  his 
estate  to  his  executors  in  trust  to  be  invested  and  a  part  of  the  in- 
come paid  to  his  son  during  lifa  He  expressly  declared  that  his 
intention  in  making  such  provision  w€is  to  secure  to  said  son  the 
necessaries  of  life,  so  that  said  income  or  estate  could  not  be  in 
any  way  controlled  or  disposed  of  by  him  or  taken  by  his  credit- 
ors. He  directed  that,  in  case  anv  proceedings  should  be  insti- 
tuted for  the  purpose  of  reaching  the  income  so  provided  for  and 
of  diverting  it  from  the  object  intended  by  him,  and  a  decree  or 
judgment  obtained  for  that  purpose,  then  all  payments  from  the 
income  to  the  son  should  cease  and,  if  there  were  no  lawful  issue 
of  the  son  living,  the  trustees  should  distribute  the  property  to 
the  wife  and  a  daughter  of  the  testator.  Held,  that  this  direction, 
even  if  it  were  in  confiict  with  the  declaration  of  the  testator's 
purpose,  would  nevertheless  be  controlling  because  it  is  mandatory 
and  because  it  is  the  later  provision.    It  does  not»  however,  neo- 
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':n^  essarily  conflict  with  such  general  purpose,  but  merely  implies  a 

rj  limit  thereta     In  re  Lu8Comhe*8  PTio,  186 

6i  By  a  stipulation  under  which,  after  a  contest,  the  will  was  admitted 
to  probate,  the  said  widow  and  daughter  conveyed  to  the  son  any 
portion  of  the  body  of  the  estate  which  might  come  to  them  in  the 
event  of  the  termmation  of  the  trust  as  to  mm.  Such  trust  having 
been  terminated  by  the  happening  of  the  specified  contingency, 
heldt  that  it  was  properly  aajudgea  that  saia  portion  of  the  trust 
estate  had  passed  to  and  become  vested  in  the  widow  and  daugh- 
ter, and  payment  thereof  to  the  son  was  i>roperly  directed  in  ac- 
cordance with  the  assigrnment  to  him  oontained  in  the  stipulation. 

Ibid. 

7.  Before  final  settlement  of  the  estate  a  judgment  creditor  of  the  son 
brought  an  action  for  the  purpose  of  subjecting  the  son's  interest 
in  the  income  of  said  trust  estate  to  the  payment  of  his  judgment, 
and  obtained  a  decree  in  form  to  that  effect*  This  was  not  done 
by  said  creditor  with  the  purpose  of  avoiding  the  provisions  of 
the  will,  but  the  son,  knowing  that  it  would  have  that  effect,  made 
no  resistance  to  the  action.  Held,  that  thereby  the  contingency 
had  happened  upon  which  the  trust  as  to  the  son  was  to  terminate. 
The  juagment  was  one  obtained  "  for  the  purpose  of  reaching  the 
income,"  within  the  meaning  of  the  will,  although  the  will  itself 
put  the  income  beyond  the  reach  of  such  a  judgment  Ibid, 

B,  The  fact  that  the  trustees  were  not  made  parties  to  such  judg- 
ment does  not  render  it  ineffectual  to  terminate  the  trust  Though 
^  not  binding  on  the  trustees,  it  was  binding  on  the  son  personally 

and  could  compel  him  under  penalty  for  contempt  to  pay  over  the 
instalments  of  income  as  they  were  received.  Ibid, 
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WITNESSES. 

See  EviDBNCE,  2,  7, 10. 

1.  A  life  insurance  company  does  not  sustain  its  liabilit}^  on  a  policy 
from,  through,  or  under  the  insured;  and  the  plaintiff,  in  an  ac- 
tion on  the  policy,  is  therefore  not  precluded  by  sea  4060,  Stats. 
1898,  from  testifying  to  transactions  between  the  insured  and  an 
agent  of  the  defendant    CJiamberlain  v.  Prudential  Itis.  Co.        4 

a.  Where  a  witness  is  not  a  party,  cros&examination  relating  to  mat- 
ters not  gone  into  on  the  direct  examination  is  properly  excluded. 
Sttibbings  v.  Curtis,  307 

WoRDB  AND  Phrases. 
According  to  a  map,  in  deed.    See  Deeds,  6. 
Agent  authorized  in  writing,  in  statute^    See  Fish  Ain>  FiSHiNa. 
Boundary  /tne,  in  statute.    See  Public  Lands,  1. 
Claims  or  denuinds,  in  statute.    See  Municipal  Corporations,  20. 
Conspiracy,    See  Conspiracy,  2. 
Corner^  in  statute^    See  Public  Lands,  1. 
District  wherein  offense  shall  have  been  committed,  in  constitution. 

See  Constitutional  Law,  8. 
Due  east  and  west,  in  statute.    See  Pitblic  Lands,  SL 
tVom  and  after,  in  statuta    See  Statutes,  2,  4 
OenereU  law.    See  Constitutional  Law,  1-3. 
Liability  created  by  law,  in  statute.    See  Banks,  10. 
Lien  created  by  law,  in  statute.    See  Bankruptcy,  & 
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Local  law.    See  Constitutional  Law,  2,  8. 

Mistake,    See  Arbitration,  1. 

Offlcers,    See  Municipal  Corporations,  \ 

Pauper,  in  statute.    See  Paupers,  1. 

With  the  privilege  of  four  years  more  hy  giving  notice,  in  lease.    See 

Landlord  and  tenant,  1. 
For  the  purpose  of  reaching  the  income,  in  will    See  WiiJ^  7* 
Shall  he  served,  in  statuta    See  Limitation  of  Actions,  2l 
Sound,  in  warranty  of  horsa    See  Sales,  13. 
Special  law.    See  Constitutional  Law,  1-3, 
Thereupon,  in  record.    See  New  Trial,  1, 
In  trust,  in  wilL    See  Wills,  1. 
Usual  improvement,  in  statute.    See  Adverse  Possession,  8-10l 

Writ  op  Restitution.    See  Landlord  and  Tenant,  3-7. 
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